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Relationship between the FSM, Palau, and the
Marshall Islands and the Trust Territory of
the Pacific

TRUST TERRITORY OF THE PACIFIC ISLANDS
TRIAL DIVISION OF THE HIGH COURT
REPUBLIC OF PALAU

CIVIL ACTION NO.

62-si

--------------------------x
HARUO I. REMELIIK and
ALFONSO R. OITERONG,
Plaintiffs,
vs.
THE SENATE OF THE FIRST
OLBIIL ERA KELULAU,
Defendant.

--------------------------x

DECLARATORY JUDGMENT
Counsel for Plaintiffs:
Ronald W. Stock, Esq·. and·
John K. Rechu~her,·Esq.;
Counsel for Defendant:
Richard L. Johnson, Esq.;
Law Clerk:
M. Claire'Weig~nd;
Court Reporter:
Sanae N. Shmull
Clerk of Courts:
Nicholas Rechebei

The Honor~ble Mamoru Nakamura, Associate 'Justice,
Trust Territory High Court, Presiding.
This matter came regularly before this Court for trial
on Monday, August 10, 1981. The issues having been tried, the
Court hereby states its findings of fact an~ conclusions· of law.
The facts in this case are not in dispute, and .. they
have been stipulated to by the counsel thrQugh the admission of
Exhibit Nos. 1 throu~h 21. The pertinent background info~atlon
regarding this case is as follows:
1. The Palau Constitutional Convention commenced on
January 28, 1979 and ended its deliberations on April 2,
1979, a total number of fifty-five (55) days.
2. As a result of that historic Convention, the
Constitution of the Republic of Palau was passed by the
Convention and finally adopted by the people ·of Palau on
July 9, 1980.
3. On November 4, 19~O, a general election was held,
whereby the President, Vice-President '. and members of the
legislature were elected to office by the people of Palau.
4. The Constitution of the Republic of Palau became
effect.ive by its own terms on January I, 19S~.
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5. On or about March 11, 1981, the Plaintiff,
President Haruo I. Remeliik, submitted to the Senate, First
01bi1l Era Kelulau, for its advice and consent, the names
of those persons selected by the Presi~ent, to serve as the
members of his c~binet. (Exhibit No. l7~.
6. In a letter dated May 11, 1981 from ~aleb Udul,
President of the Senate, to Haruo I.' Remeliik, ~resident of
the Republic of Palau, the Senate delivered a'message to
the President that it had failed to confirm any of the
President's nominations for members of the cabinet. It
stated that the primary reason that no nomination was
confirmed was that the Vice-President had ~ot been appointed
to head a ministry of the cabinet and the Senate believed
that by confirming any nominations, the Senate would be
infringing on the President's constitutional prerogative to
choose which ministry the Vice-President would head.
(Exhibit No. 20).
7. On May 20, 1981, in a letter from the President to
the President of the Senate, the President acknowledged
receipt of the Senate's letter dated May 11, 1981, and
notified the Senate that,he disa~reed with the Senate's
position and that he had instructed the Acting District
Attorney to immediately petition the court to request a
declaration setting forth the Constitutional provisions and
their meaning. (Exhibit No. 21).
8. Subsequently, on May 21, 1981, the President filed
a complaint with the court, requesting 'that the court .
declare the legal duties of the President'under~Sections 2
and 5, Article VIII of the Constitution of the Republic of
Palau.
9. On June 26, 1981, the Senate, Defendant, filed a
motion to dismiss the 'action.
10. The Senate's motion to dismiss was heard on June'
30, 1981. In support of its motion, the Senate essentially
argued that the complaint did not establish the jurisdiction
of the court in that a) it failed to allege an actual,
justiciable controversy between the parties; b) it called
for the issuance of an advisory opinion on purely
hypothetical facts and abstract propositions; and c) it
presented a political question not susceptible to judicial
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resolution. Further, the Senate argued that the VicePresident was the proper party, rather than the'Senate, and
that non-joinder of the Vice-President compelled the
dismissal of the action.
11. The court issued its ruling on the motion on July
2, 1981. After considering .the parties' writ.ten and oral
arguments, the court denied ,the Senate's mo'tion,. The court
found that an actual, ju~ticiable controversy existed
between the parties, and therefore, did not call for an
advisory op1nion. Secondly, the court found that the action
did not involve a non-justiciable political question, and
that the court could not avoid its constitutional
responsibility to interpret the law.
12. On July 2, 1981, pursuant to Rule 19(a) of the
Trust Territory Rules of Civil Procedure, the court entered
an Order joining the Vice-President as a party defendant
because in his absence the court could not accord complete
relief between the present parties.
13. On July 16, 1981, the Vice-President filed his
response, indicating therein that he was properly a ~laint1f~
rather than a defendant.
14.' Therefore, on July 31, 198~, the court entered aD
order realigning the Vice-President as a plaintiff .1n this
action.
15,. On August 6, 1981, a pre:-trial conference,·was
held wherein it was agreed upon by counsel that the primary
issue at trial was the interpretation of Sections 2 and 5,
Article VIII of the Consti~ution of the Republic of Palau.
Therefore, the action would be tried 'as a matter of law.
16. On August 10, 1981, oral arguments by both counsel
were presented to the court.

The President and Vice-President have requested that
the court declare the legal duties of the President arising fr~m
Sections 2 and 5, Article VIII of the' Constitution. Sections 2

and 5 read as tollows:
Section 2. The Vice President shall serve as a member
of the cabinet and have such other responsibilities as
may be assigned by the President.
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Section 5. The cabinet shall consist of the heads
of the major executive departments created by law
The cabinet members shall be appointed by the
•
President with the advice and consent of the Sen&te
.- and shall serve at the will of the President. No
person may serve in a legislature and the cabinet
at the same time.
The President and Vice-President contend that a
construction of Sections 2 and 5 requires that the Vice-President
be a member of the cabinet by virtue of his position as VicePresident and further claim that the Vice-President could be
named 'to serve as one of the major department heads, but is not
required to be so named.
The Senate takes the position that Sectio~s 2 and 5
mandate that the Vice-President be appointed by the President to
serve as the 'head of one of the major executive departments
created by law.
The interpretation of the Palau Constitution is a case
of first impression in the Republic of Palau.
The threshold question presented to the court is ,
whether Sections 2 and 5, Article VIII of the Palau Constitution
require that the Vice-President be apPointed by the President to
head a major executive department. The Senate has interpreted
the Constitution in a manner at variance with the construction
given to it by the President and Vice-President of the Republic
of Palau.
It has been well-settled that "Cit] is emphatically the
province and duty of the judicial department to say what the law
is." United States v. Nixon, 418 U.S. 700, 703, 94 S. Ct. 3099,
3105, 41 L. Ed. 2d 1039 (1974); Marbury v. Madison, 1 Cranch.
137, 177, 2 L. Ed. 60 (1803).
As the United States Supreme Court stated in United
States v. Nixon, supra, 418 U.S., at, 704, 94 S. Ct., at 3105-3108:'
[D]eciding whether a matter has in any measure been
committed by the Constitution to another branch of
government, or whether the action of that branch
exceeds whatever authority has been committed, is
its'elf a delicate exercise in constitutional
interpretation, and is a responsibi~ity of this

Court as ultimate interpreter of the Constitution.
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Under Section 5, Article X of the Constitution of the
Republic of Palau, the ultimate interpreter of the Constitution
is the responsibility of the Judicial Branch.
Notwithstanding the respect each branch of the
government must accord the others, the court reaffirms that it
is not only pr~per, but the responsibility of the ,judiciary to
ultimately determine "what the law is".
Constitutional construction is not requ~red in every
case. In fact, it is a cardinal rule of constitutional construction, that if a constitutional provision is positive and free
from all ambiguity, it must be accepted by the courts as it is
written. United States v. Sprague, 282 U.S. 716, 51 S. Ct. 220
(1931); Spears v. Honda, 51 Hawaii 1103, 449 P. 2d 130 (i969);
16 Am. Jur. 2d Constitutional Law, § 85 (1979). The court is,
"not permitted to construe that which requires no construction'."
State ex reI. Summerfield v. Clark, 21 Nev. 333, 31 P. 545, 546
(1892).
However, it is just as well established that where the
meaning of constitutional provisions is not entirely free from
doubt, resort may be had to preceding facts, surrounding
circumstances and other forms of extrinsic evidence, to ensure
that the provisions are interpreted in consonance with the
purposes contemplated by the framers of the constitution and the
people adopting it. Knowlton v. Moore, 178 U.S. 41, 44, L. Ed.
960, 20 S. Ct. 747 (1900); Helping Hand Home for Children v.
County of San Diego, 26 Cal. App. 2d 452, 79 P. 2d 778 (1938);
Riley v. North Star Mining Co., 152 Cal. 549, '93 P. 194 (1907);
16 Am. Jur. 2d, Constitutional Law, § 129(1979); 2A Sands,'
Sutherland Statutory Construction, § 48.04 (4th ed. 1973).
Sections 2 and 5 of Article VIII, on their own terms,
appear to be clear and unambiguous. It is only when the two
provisions are read together, as they must be, that 'their meaning
concerning the role of the Vice-President in the cabinet becomes
doubtful, and the intent of the framers uncertain.
Consequently, the court must resort to the records of
the Constitutional Convention in order to determine the role of
the Vice-President in the national government of the Republic of
Palau.
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The genesis of Sections 2 and 5, Article VIII of the
Palau Constitution was Proposal No. 486 "Relating to t'he· National
Executive". This Proposal was .submitted to the ConstItutional
Convention by the Standing Committee on the Executive, after it·
had deliberated upo~ numerous proposals and had conducted
extensive public hearings.
What eventually' became Sections 2 and 5 were originally
Sections 6 and 7 of Proposal No. 486. Those sections re'ad as
follows:
Section 6. Vice-President. There shall be a ~ice
President elected in the same manner as the President
and baving tbe same qualifications and term of'office
as the President. The President shall. appoint the
Vice-President to bead a Cabinet-level executive
'departmen t • .
'
Section 7. Cabinet. There shall be a Cabinet
consisting of the heads of major executive departments.
The cabinet members will be appointed by the President
with the advice and consent of a simple majority of
the legislature. A person cannot be a legislator and
a cabinet officer at the same time. The cabinet
members serve at the will of the President. The
executive departments will be determined by law.
(Exhibit No. 10).
The above cited sections passed first reading on
February 22, 1979, and Proposal No. 486 was then referred to the
Standing Committee on the Executive for its ·consideration.
Twenty-Sixth Day Summary Journal. (Exhibit No.5)
'.
On February 24, 1979, ~he Standing Committee on the
Executive issued its Committee Report No. 14 .concerning Proposal
No. 486. (Exbibit No.2). The Report discussed at 1engtb the
typ,e of governmental system P~oposa1 No. 486 was intended to
create. The Committee stated tbat,
lIlt seems clear tbat everyone wants a system of
government that is tailored to Palau and not just
a carbon copy of one of tbe classical systems.
So although the system chosen migbt tend to be
patterned after eitber tbe parliamentary or
presidential system -- the system bas to be
modified to fit Palau.
Committee Report No. 14 also discussed tbe above stated

Sections 8 and 7.

With regard to Section

a,

the Committee Report

states:
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Your Committee was concerned about a Vice-President
who had nothing to do and who would be an expensige
burden on the government. Consequently, this
.
section obliges the President to appoint the Vice~
President to a Cabinet-level post.
In regard ~o Section 7 of Proposal No. 486, the
Committee stated that, "the language of this sect~on and the
choi~es implied are self-explanatory." (Exhibit No •.2).
On February 25, 1979, Proposal No. 486 was considered
by the Convention floor for second reading. In addition,
Committee Report No. 14 was adopted that day. Twenty-Ninth Day
Summary Journal. (Exhibit No.6). Initially, there was some
debate as to whether a Vice-President was necessary at all. One
deleg~te considered the establis~ment of a traditional YicePresident as an expensive concept, unnecessary in Palau. However,
it was quickly pOinted out by another delegate that the Proposal
provided that the Vice-President would be appointed to head a
cabinet-level executive department and would be pai~ at that
level, a move which would help keep costs'at a minimum. Others
stated that the position of the Vice-President was included to
give the President companionship and a Vice-President was
necessary to help relieve the Presiden~ of matters which the
President could delegate. Twenty-Ninth Day Summary Journal.
(Exhibit No.6).
Proposal No. 486 was passed on ~econd reading and it
was ~eferred to the Committee op Style and Arrangement. on
February 26, 1979. Thirtieth Day Summary Journal. (Exhibit
No.7). That Committee redrafted Proposal No. 486,. and Sections
6 and 7 thereof became Sections 2 and 5.
According to Committee Report No. 38 by ·the Committee
on Style and Arrangement, Sections I, 2·, 3, 4, and 5 of Proposal
No. 486 were redrafted to "consolidate the President and the
Vice-President into logical sequence". The Committee specified
that the amendments to the provisions were made " ••• in the
interests of clarity and consolidation and questions of substance
have' been left for discussion by the Convention on the floor."
Standing Committee Report No. 38. (Exhibit No.3).

After the amendments and redrafting, the two sectioDs
read as follows:
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Section 2. Vice-President. There shall be a VicePresident who shall have such powers as may be .
delegated to him by the President. The.Presiden~
shall appoint the Vice-President to serve as a •
member of the Cabinet.
Section 5. Cabinet. There shall be a cabinet
- consisting of the heads of the major executive
departments. The executive departments shall be
created by. law. The cabinet members shall be
appointed by the President with the advice and
consent of the legislature. No person may serve
in the legislature and the cabinet at the same
time. The cabinet members shall serve at the·
will of the President. (Exhibit No. 11).
On March 22, 1979, the Convention ~de some nonSUbstantive floor amendments to the sections which resulted in
the following language:
Section 2. Vice-President. There shall be a VicePresident who shall have such powers as may be
delegated to him by the President. The President
shall appoint the Vice-President to· serve as a
m~mber of the Cabinet.
Section 5. Cabinet. There shall be a cabinet
consisting of the heads of the major executive
departments. The executive departments shall be
created by law. The cabinet members shall be
. appointed by the President with the advice and
consent of the legislature. No person may serve
in any legislature or cabinet at the same time.
The cabinet members shall serve at the will of
the President. (Exhibit No. 12).

~

Proposal No. 486 as amended above was passed on third
reading on March 22, 1979. Forty-Ninth Day Summary Journal.
(Exhibit No.9).
The Convention then referred. Proposal No. 486, as
amended, back to the Committee on Style and Arrangement.
According to Report No. 82 (March 27, 1979) by the Committee ~n
Style and Arrangement, the Committee then made some "minor
revisions for style". (Exhibit No.4). As a result of those
revisions, Sections 2 and 5 as reported to the Convention for
fourth reading, stated as follows:
Section 2. Vice-President. The Vice-President
sball serve as a member of the cabinet and bave
such otber responsibilities as may be aSSigned
by the President.
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Section 5. Cabinet. The cabinet shall consist. of
the heads of the major executive departments
created by law. The cabinet members shall be
appointed by the President with the advice'and
consent of the Senate and shall serve at the will
of the Presid~nt. No person' may serve in a
legislature and the cabinet at the same time.
(Exhibit No. 13).
Proposal No. 486., Sections 2 and 5 as·revised above
passed on fourth reading. It is identica~ to the presentSections 2 and 5, Article vi: II of the Constitution.•
The early drafts of Sections 2 and 5 left no doubt that
the Vice-President would head a major executive department. It
is clear to the court that while the style and·sentence structure
of these sections were altered, its substantive meaning never
changed.
Plaintiffs argue that although the language of Sections
2 and 5 was the work of the Committee on Style and Arrangement,
the .Conv.ention adopted those changes on fourth reading.
Plaintiffs furthe·r argue that the changes' made by the Committee
on Style and Arrangement were merely its recommended actions to
the Convention, and the Convention could then either adopt or
reject such proposed amendments.
In essence, Plaintiffs argue that when Proposal No. 486 was
referred to the Committee on Style and Arrangement after third
reading, the Committee made amendments which completely .~hanged
the concept of Sections 2 and 5 initially. introduced by 'the
Committee on the Executive. Plaintiffs further contend that the
Convention adopted those amendments on fourth reading with the
intent~on that the Vice-President no longer had to be appointed
by the President to head a major executive department.
The court disagrees with the Plaintiffs interpretation
of the legislative history. Under the Convention's own Rules of
Procedure, the Committee on Style and Arrangement had no power
to alter the substantive meaning of any provision submitted to
it for its consideration. (Exhibit No.1). Constitutional
Convention Rule 25 states:
Rule 25. Committee on Style and Arrangement. This
Committee shall consist of one member designated by
each of t·he subject-matter standing committees. It
shall examine, consider and edit all proposals
referred to it for inclusion in the Constitution for
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the purposes of avoiding inaccurac.ies, repetition,
inconsistencies or poor drafting, and shall
.
consider and make recommendations on any differences,
c,onflicts or unresolved matt,ers of substance. Th~
Committee shall have the authority to rephr.ase
language and to regroup sections proposed for
inclusion in the Constitution, but shall have no
authority to change the sense or purpose of any
,proposal referred to it. The Committee shall also
have the power to recommend re-referral of Committee
Proposals submitted to it back to the originating
committee. It shall undertake to resolve any
inconsistency or confl.ict in conference with the
originating committee. If the Committee sha11 fail
to resolve any such inconsistency or conflict, it
shall notify the Convention and await its
instructions. (Emphasis added).
It is clear to the court that under Rule 25, the
Committee on Style and Arrangement had no authority to alter the
sense or purpose of Sections 2 and 5 of Proposal No. 486.
Furthermore, at no time did the Committee on Style and
Arrangement indicate that it was doing anything other than making
"minor revisions for style and clarity". Standing Committee
Reports Nos. 38 and 82. (Exhibit Nos. 3 and 4). Plaintiffs can
point to no statement in the records of the Convention that
. supports a contrary intent.
Accordingly, after a careful review of Proposal No •.486
as amended, the committee reports, the debates and the entire
summary journals. of the Convention, the court is convinced that
the purpose of Sections 2 and 5, Article VIII, was to hav~ the
Vice-President appointed by the President to head a major
executive department.
IT IS, THEREFORE, ORDERED AND ADJUDGED that the rights
of the parties are as follows: That pursuant to Sections 2 and
5, Article VIII of the Constitution of the Republic of Palau,
the President has a constitutional duty to appoint the VicePresident to head a major executive department created by 'law.

Entered:

August 17, 1981
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