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FOREWORD 

Changing national perceptions of the ocean are resulting in the unilat
eral extension of national claims to ownership of resources in the seabed 
and the watercolumn up to 200 nm from national baselines. Nevertheless, 
many marine resources such as fish, oil, and environmental quality are 
transnational in distribution; the ocean, a continuous fluid system, trans
mits environmental pollutants and their impacts; and maritime activities 
such as scientific research, fishing, oil and gas exploration and transporta
tion often transcend the new national marine jurisdictional boundaries. 
Management policies for these national zones of extended jurisdiction 
may be developed and implemented with insufficient scientific and tech
nical understanding of the transnational character of the ocean environ
ment. Such policies may thus produce an increase in international ten
sions, misunderstandings, and conflicts concerning marine activities, 
resources, and environmental quality. 

These issues form the conceptual framework for the EWEAPI Project 
"Marine Environment and Extended Maritime Jurisdictions: Transna
tional Environment and Resource Management in Southeast Asian Seas." 
The goals of the project are to provide an independent, informal forum 
for the specific identification and exchange of views on evolving East-
West ocean management issues and to undertake subsequent research 
designed to provide a knowledge base to aid in the international under
standing of these issues. 

Transnational ocean management issues have three fundamental 
components—the natural environment, political-socioeconomic factors, 
and the juridical regime, including jurisdictional boundaries, content, 
and disputes over management issues. 

The superposition of a mosaic of national jurisdictional content-
often with overlapping claims—on a continuous fluid medium contain
ing and supporting transnational resources and activities is the back
ground of ocean management issues. The juridical regime will determine 
the "how" and "who" of ocean management. The objectives of this part of 
the Project are to (1) map and display in detail national claims to jurisdic
tional boundaries and jurisdictional content, and (2) to analyze and sum
marize the jurisdictional claims and content with respect to present and 
potential disputes regarding management of transnational resources and 
activities. 

The first task, then, was to set out and describe the various areal mari
time claims of political entities bordering the South China Sea. The Insti
tute was fortunate to be able to attract Dr. J.R. V. Prescott, Reader in 
Geography, University of Melbourne, who ably undertook the baseline 
study reported on in this EAPI Research Report. 

Dr. MarkJ. Valencia 
Project Coordinator 
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Maritime Jurisdiction in Southeast 
Asia: A Commentary and Map 

b y 
J.R.V. Prescott 

ABSTRACT 

N a t i o n a l jurisdiction over m a r i t i m e areas i n Southeast Asia is depicted on a map 
of the region and accompanied by a detailed commentary ( w i t h ten map details) 
which explains the l a r g e map and gives general i n f o r m a t i o n on n a t i o n a l claims 
and on agreed i n t e r n a t i o n a l m a r i t i m e boundaries. Also included a r e basic facts 
about problem areas where a conflict between n a t i o n a l interests has developed or 
could occur. I n f o r m a t i o n for the map and commentary is derived both f r o m govern
ment documents and f r o m inferences based on hypothetical boundaries separating 
the jurisdictions of adjacent or opposite countries. N o judgments of a n i n d i v i d u a l 
governments claims a r e made, nor a r e conflicting arguments over the same a r e a 
weighed. The commentary is f a c t u a l . Problem areas treated include: the Gulf of 
T o n k i n , the m a r i t i m e a r e a claimed by the Philippines, the n o r t h e r n A n d a m a n Sea, 
the Gulf of T h a i l a n d , the Spratly Islands, the seabed boundary between Indonesia 
and M a l a y s i a , Brunei's m a r i t i m e limits, the waters between M i a n g a s and M i n d a 
nao islands, and the T i m o r Sea. 

INTRODUCTION 

This commentary is designed to explain and amplify the information 
portrayed on the map dealing with national jurisdiction over maritime 
areas in Southeast Asia (Map 1). The information on the map falls into 
two categories. First, there is information that has been derived directly 
from government documents; some contain the declaration of a single 
government and define baselines or the seabed area that is claimed, while 
others contain the agreement of two or more governments regarding the 
definition of some maritime limit. Second, there is information that has 
been inferred. With a single exception, such information concerns hypo
thetical boundaries separating the jurisdiction of adjacent or opposite 
countries. ~~ 

While such boundaries must be agreed on by the two countries con
cerned, it is reasonable to assume that they will be based either on grounds 
of equity or equidistance or some combination of both. Because there can 
be no precise definition of equity, only lines of equidistance have been 
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shown. In some cases, where very small islands are involved or where an 
island belonging to one country lies close to the coast of another, more 
than one line of equidistance has been drawn to show the effect of dis
counting the small or detached island. The single exception is the hypo
thetical baseline of China, which has been copied from work by the geo
grapher of the United States Department of State (USDS).1 

The amplification provided in this commentary is of a factual nature. 
No attempt is made to judge the claims of individual governments nor to 
weigh and strike a balance between conflicting arguments when the same 
area is claimed by more than one country. 

The commentary is organized into three sections. The first provides a 
general examination of national claims, while the second reviews agreed 
international maritime boundaries. The third section provides basic facts 
about problem areas in the region where a conflict of national interests 
has developed or where such a conflict could occur. 

NATIONAL MARITIME CLAIMS: A GENERAL VIEW 

This survey begins with a consideration of straight baselines claimed by 
countries in the region and then continues by examining groups of coun
tries that have made similar claims.2 

Claims to Baselines Other Than a Low Water Mark 

The three smallest countries in the region, Brunei, 3 Singapore, and 
Taiwan, have not proclaimed any segments of straight baselines and pre
sumably measure their maritime claims from one of the low water lines 
that occur around their coasts. 

The remaining nine countries can be divided into two major groups. 
China and Vietnam, which make one group, have published regulations 
that govern the construction of straight baselines but have not published 
maps showing baselines that might have been selected. In a declaration of 
4 September 1958, China noted that its maritime claims were measured 
from baselines connecting points on the coast with the outermost coastal 
islands, and that straight baselines also applied to island" groups in the 
South China Sea. In similar fashion, Vietnam, on 12 May 1977, an
nounced that its baseline linked the farthermost parts of the coast and the 
outermost points of offshore islands, and that baselines could be drawn 
around all the islands and archipelagos situated outside Vietnam's territo
rial waters. The coast of Mainland China offers many opportunities for 
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drawing straight baselines because the coastline is either deeply indented 
and cut into or fringed with islands in its immediate vicinity. By contrast, 
only comparatively short sections of Vietnam's coast meet these condi
tions; the most obvious lie east of Hanoi and between parallels 11° south 
and 14° south. If the coast of the Mekong River delta were considered 
highly unstable, however, Vietnam could draw a straight baseline con
necting appropriate points along the farthest seaward extent of the low 
water line and maintain that baseline if there were any regression of the 
coast. 

It is not clear which section of the D r a f t Convention on the L a w of the Sea 
(informal text) ( D C L S ) , issued by the United Nations in Geneva on 27 
August 1980, could be relied on to construct baselines around detached 
island groups belonging to mainland countries. It is clear, however, that at 
least three countries have proclaimed such sets of straight baselines, ap
parently without challenge. In 1970, Norway proclaimed a straight base
line that enclosed a major part of the Svalbard group, and in 1963 and 
1971, respectively, Denmark and Ecuador completely enclosed the 
Faeroes and Galapagos islands within straight baselines. Each of these 
three island groups is comparatively compact, and this is a characteristic 
shared by the Paracel Islands, which are claimed by both China and Viet
nam and occupied by China. T h e other major group in the South China 
Sea claimed by both countries is called the Spratly Islands. This group, 
which consists of dozens of small islands, is very widely scattered, and it 
would be difficult to justify any system of straight baselines comprehend
ing all or most of the group according to the terms of the D C L S . 

T h e seven countries of the second group have published descriptions 
and maps of their claimed baselines. A n immediate distinction must be 
made between the baselines proclaimed by Indonesia and the Philippines 
and those selected by Australia, Burma, Kampuchea, Malaysia, and Thai 
land. Indonesia and the Philippines have proclaimed archipelagic base
lines, and although they did so in 1960 and 1961, respectively, long before 
the current rules regarding archipelagos were proposed, their baselines 
conform to the rules with one minor exception. T h e exception is the 
segment of the Philippines' baseline that closes Moro Gulf. It measures 
136 nms, which is 11 nm longer than the proposed maximum; it would be 
simple to adjust the segments and reduce the distance to 125 nm. Presum
ably, Indonesia intends to adjust its baseline in the future to incorporate 
the eastern part of Timor; this could be accomplished by connecting 
Luhulele with the eastern tip of Timor. 

T h e Burmese baseline, proclaimed on 15 November 1968, extends 
along the entire coast of Burma. In 1977, it was slighdy amended in the 
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vicinity of the Tenasserim Coast to include West Canister Island as a 
turning point instead of Cabusa Island (Map5). In 1968, the construction 
of the baseline was justified by reason of "the geographical conditions" 
prevailing along the coast and for safeguarding vital economic interests 
according to the Declaration of the Burmese Government that defined 
the baseline. Some sections of the baseline would be difficult to justify in 
terms of current (1981) proposals before the United Nations Conference 
on the Law of the Sea. For example, the closing line across the G u l f of 
Martaban measures 222 nm, which is much longer than the proposed 
maximum closing lines for bays of 24 nm. O f course, the gulf could be 
claimed as an historic bay, although Burma might not wish to rely on this 
vague formula. 

Because of the recent changes of government in Kampuchea (Cambo
dia) and the important role Vietnam is currently playing in that country, it 
is notclear whether the baseline proclaimed for Kampuchea in 1969 is still 
effective (Map 6). This baseline extended along the entire coast of Kam
puchea and surrounded Dao Phu Quoc, an island which then, as now, was 
occupied by Vietnam. In 1969, Kampuchea claimed Dao Phu Quoc, but 
there were unconfirmed reports that Kampuchea abandoned this claim 
during talks with Vietnam from 4 - 1 8 May 1976. If those reports are 
accurate, then the 1969 baseline will need to be modified to exclude Dao 
Phu Quoc, which was not included in a list of Kampuchean islands 
published by that country in May 1977 (see p. 29). T h e sections of the 
baseline that pass through the islands named Kusrovie and Prins would be 
hard to justify in terms of the D C L S because the baseline departs to an 
appreciable extent from the general direction of the coast, and the islands 
are not in the immediate vicinity of the coast. 

Malaysia has never promulgated straight baselines, but their positions 
can be inferred by examining recent maps that show the outer edge of 
Malaysia's territorial waters.4 All the outer edges consist of straight line 
segments, and therefore the baselines from which they must have been 
measured can be discovered by drawing parallel lines 12 nm closer to the 
coast. Some sections of these inferred baselines cannot be justified accord
ing to existing or proposed rules for drawing straight baselines. In the 
Strait of Malacca, the baseline links the remote islands called Perak and 
Jarak and results in claims to territorial waters that in one place are 59 nm 
from the nearest fragment of Malaysian territory. T h e baseline along the 
eastern coast of Peninsula Malaysia links the outer edge of islands which 
some might argue fringe the coast. T h e baseline along Sarawak's coast 
links headlands, but only the short segment linking Tanjong Sipang and 
Tanjong Po, near Kuching, seems justified, since these headlands enclose 
a legal bay. T h e baseline along the coast of Sabah links the islands called 
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Keraman, Labuan, and Mangalum; it is then extended west of Keranian 
toward Brunei and east of Mangalum to the treaty limits of the Philip
pines. These extensions do not terminate on land; they are located in the 
sea, and the effect of the eastward extension is that Malaysia claims terri
torial waters 57 nm wide when measured from Malaysian territory. T h e 
baseline off southern Sabah, in the Celebes Sea, could be justified by the 
existence of fringing islands. 

With the exception of the section off the north coast of Sabah, those 
inferred baselines are con firmed by the list of D A F T A R base points issued 
by Malaysia. T h e base points nominated for the north coast of Sabah all lie 
on islands and east of Mangalum Island; they do noi justify the territorial 
waters claimed on Malaysian charts. 

In September 1959, Thailand claimed the Bight of Thailand as an 
historic bay. T h e decree noted that the waters north of the closing line are 
territorial waters of Thailand; in fact, such waters would be considered 
internal waters, and Thailand's territorial waters would be measured 
south of the baseline closing the bight. O n 12 June 1970, Thailand pro
claimed three segments of straight baselines along its coast; two were on 
the west and east coast of the G u l f of Thailand, while the third followed 
the coast in the northern reaches of the Strait of Malacca. Each of these 
segments connected offshore islands with the coast, and, with the excep
tion of part of the baseline off the western coast of the Gulf of Thailand, 
the baselines conform with the proposals contained in the D C L S . 

Australia has proclaimed only two short baseline segments. In October 
1974, baselines were proclaimed along the southern coast of New South 
Wales and around the southern shores of Tasmania. Along the New South 
Wales coast, the lines were drawn across bay mouths less than 24 nm wide. 
Around southern Tasmania, the line connected some offshore islands, 
but it was constructed very conservatively and could have been extended 
seaward without compromising the spirit or letter of proposed rules for 
drawing baselines. T h e Australian federal government, in consultation 
with state governments, is completing the identification ol baselines 
around the rest of the coast, and only problems in federal-state relations 
have delayed publication of the new lines. Many areas around the Austra
lian coast are appropriate for baselines, but none would give Australia an 
advantage in the negotiation of boundaries with Indonesia. 

Claims to Maritime Zones 

Only three countries have claimed the entire suite of maritime zones 
consisting of territorial waters, contiguous zone, exclusive economic or 
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fishing zone, and continental shelf; they are Burma, Kampuchea (Cam
bodia), and Vietnam. T h e claims were made in Apri l 1977, January 1978, 
and May 1977, respectively; in each case the countries claimed territorial 
seas measuring 12 nm, contiguous zones of the same width, and exclusive 
economic zones (EEZ) of 200 nm. While Burma and Vietnam cast their 
claims to the continental shelf in terms identical to the D C L S , Kampuchea 
referred only to the natural prolongation of its territory; it did not specify 
a distance of 200 nm where the shelf was narrower than this distance. In 
1972, however, the government of Kampuchea, then still called Cambo
dia, specified the outer limits of its continental shelf claim (Map 6). It is 
not known to what extent the present government of the country still 
regards the 1972 claims as being correct. If, as noted earlier, Kampuchea 
has abandoned its claim to Dao Phu Quoc, then the 1972 claim will have to 
be modified in the southern sector. 

Australia, Indonesia, Malaysia, the Philippines, Taiwan, and Thailand 
have each claimed three of the four possible zones; none claims a contigu
ous zone. All the countries claim an E E Z 200 nm wide with the exception 
of Australia, which claims only a fishing zone of that width. T h e claims 
have been made recently; the Philippines in June 1978, Taiwan in Sep
tember 1979, Australia in November 1979, Indonesia in March 1980, 
Malaysia in Apri l 1980, and Thailand in May 1980. 

Only slight differences exist in the claims to the continental shelf. Aus
tralia, Malaysia, Taiwan, and Thailand are parties to the 1958 Convention 
on the Continental Shelf. Taiwan made two reservations when it adhered 
to the Convention. First, it insisted that the shelf boundaries between 
adjacent and opposite countries be determined in accordance with the 
principle of the natural prolongation of their land territories, thus follow
ing the lead of the International Court of Justice in the North Sea case of 
1969 (West Germany v. Denmark and the Netherlands) and foreshadow
ing the proposals at the United Nations Law of the Sea Conference. 
Second, Taiwan noted that exposed rocks and islets shall not be taken into 
account in determining the continental shelf of Taiwan. This reservation 
seems designed to protect Taiwan's position if Japan successfully claims 
the T'iaoyutai Islands, which lie north of Taiwan; China also claims these 
islands. T h e other two countries, Indonesia and the Philippines, claim the 
continental shelf in terms that could be adjusted easily to fit existing or 
proposed definitions. 

Malaysia and Thailand, however, have unilaterally claimed areas of the 
seabed. Thailand's claim was made in May 1973 to seabed areas underly
ing the western part of the Gul f of Thailand. It seems likely that this claim 
was in response to those made earlier to parts of the gulfs seabed by South 
Vietnam in June 1971 and by Kampuchea in July 1972. It is not known 
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whether successor governments to those administrations have main
tained the claims. T h e rival claims are considered in detail later (see 
section on Gul f of Thailand). 

Malaysia's unilateral claim to the continental shelves off the east coast of 
Peninsula Malaysia, Sarawak, and Sabah was published in 1979 on a map 
of two sheets with a scale of 1:1.5 million. O f f the east coast of Peninsula 
Malaysia, the unilateral boundary has been drawn northwest and then 
southwest from the terminus of the continental shelf boundary agreed 
between Malaysia and Indonesia in October 1969. Malaysia appears to 
have ignored all islands in drawing equidistant boundaries with the main
lands of Thailand and Vietnam. This selective equidistant boundary lies 
closer to Thai and Vietnamese islands than it does to any part of Malaysia 
in some parts of its course. T h e boundary claimed for Malaysia's con
tinental shelf north of Sarawak and Sabah also proceeds eastward from 
the terminus of the boundary agreed with Indonesia east of the Natuna 
Islands in October 1969 (Map 7). T h e boundary passes through some 
equidistant points if it is assumed Malaysia owns some of the Spratly 
Islands, and terminates at the southwest corner of the treaty limits of the 
Philippines. This particular alignment is considered in more detail in the 
sections concerning Indonesia and Malaysia, and the one on Brunei. 
South of Sabah, Malaysia appears to have claimed areas that lie closer to 
Indonesian and Philippine islands than to any Malaysian islands. 

Indonesia, Malaysia, Taiwan, and Thailand claim territorial waters 12 
nm wide, while Australia claims only 3 nm. T h e Philippines' claim to 
territorial waters needs special mention. T h e waters are defined as those 
between the archipelagic baselines and the limits set in treaties between 
the United States and Spain in 1898 and 1900 and between the United 
States and Britain in 1930 (Map 3). This means that the territorial waters 
of the Philippines have a maximum width of 284 nm and a minimum 
width of 0.5 nm. 

China also claims the same three maritime zones proclaimed by the six 
countries just considered. T h e Chinese fishing zone, however, is only 12 
nm wide and coincides with its territorial waters. 

T h e two remaining countries, Brunei and Singapore, claim only terri
torial waters 3 nm wide. Brunei's narrow claim might reflect its depen
dent status vis a vis Britain, which still claims only 3 nm while Singapore's 
narrow claim may reflect acceptance of its zone-locked condition. 
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AGREED INTERNATIONAL MARITIME BOUNDARIES 

Fourteen international agreements currently define maritime bounda
ries located in the southern portion of the region being studied. 5 O f the 
twenty-three boundary segments defined by these agreements, only two 
extend into the South China Sea; they are the Indonesian— Malaysian 
seabed boundaries, which lie between Peninsular Malaysia and the Natuna 
Islands, and between the Natuna Islands and Sarawak (Map 8). All the 
other boundary segments are located in and south of the waters of South
east Asia. 

Eleven of the fourteen agreements deal with continental shelves, while 
two settle territorial sea limits; the remaining one, between Australia and 
Papua New Guinea, defines boundaries between territorial seas, fishing 
zones, and the continental shelf. Twelve of the treaties involve two coun
tries and the remainder were signed by three governments. When partici
pation in these agreements is examined, it is apparent immediately that 
Indonesia has played a prominent role in promoting the settlement of 
boundaries, for it is a signatory to twelve of the fourteen agreements. 
Thailand has been involved in five of the agreements, Australia and India 
in four each, Malaysia in three, and Papua New Guinea and Singapore 
each in one. T h e countries of the region not involved in any international 
maritime boundary agreements in the South China Sea or the seas of 
Southeast Asia are Brunei, Burma, China, Kampuchea, Taiwan, and Viet
nam. It should be noted that the colonial powers drew some boundaries 
through seas in Southeast Asia, and it is possible that some of them might 
survive ensuing events. O n 3 August 1924, Britain drew a boundary 
through Johore Strait and allocated the islands in the strait to either 
Singapore or Malaya; it is not known how the present governments of 
Malaysia and Singapore regard that boundary. O n 2 January 1930, Brit
ain and the United States drew a boundary separating islands in the Sulu 
Sea; it is possible that Malaysia or the Philippines, or both, regard this line 
as the maritime boundary between their areas of jurisdiction. This matter 
is examined in the next section. Finally, in 1958, a British Order in Council 
fixed seabed boundaries between Brunei, Sabah, and Sarawak to the 100 
fathom (fm) isobath (Map 9); it is not known whether the governments of 
Brunei and Malaysia accept those limits, which are also examined in the 
next section. 

When the chronology of the agreements is considered it seems that the 
conclusion of one treaty encourages negotiations for adjoining areas. For 
example, in 1975 and 1977, respectively, Indonesia negotiated seabed 
boundaries with Thailand and India, but their termini could not be made 
coincident because that required agreement on the tri-junction by all 
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three countries. This agreement was reached in June 1978, and on the 
same day India and Thailand agreed to their seabed boundary. 

When the twenty-three boundary segments constructed by these 
agreements are tested to discover the principle or principles on which 
they were constructed the result is inconclusive. Nine of the segments 
appear to be lines of equidistance, while ten seem to possess no equidistant 
properties, and therefore, presumably were based on equitable princi
ples. T h e remaining four segments include some equidistant points. Only 
the agreement between Australia and Papua New Guinea creates enclaves 
of maritime jurisdiction. In Torres Strait, seven Australian islands lie on 
the seabed within the fishing zone awarded to Papua New Guinea; a 
further seven islands lie on part of Papua New Guinea's continental shelf. 
It should be noted also that one of the four points that define the bound
ary between the territorial waters of Indonesia and Singapore lies within 
Indonesia's archipelagic baseline. 

All the agreements make provision for the determination of points 
defining the boundary by methods agreed on by competent authorities, 
and the competent authorities are usually defined in the agreement. This 
device avoids the possibility of serious technical differences over survey
ing methods. T h e agreement between Australia and Papua New Guinea 
varies slightly from the usual formula by defining the coordinates ol the 
Johnston Geodetic Station in the Northern Territory of Australia from 
which boundary points will be fixed by reference. T h e equatorial radius 
of the earth and the degree of flattening of the earth at the poles are also 
defined. This same treaty makes the most precise definitions of territorial 
waters; for example, the waters around Turnagain Island, which is 3.8 nm 
long, are fixed by seventy-four points. 

T h e twelve treaties that deal with seabed boundaries all contain clauses 
that provide for negotiation between the parties if any hydrocarbon de
posit straddles the boundary; such a clause now seems to be standard in all 
seabed boundary agreements. T h e Austral ia-Papua New Guinea agree
ment, already noted as distinctive in a number of ways, is the most com
prehensive of the fourteen treaties. Not only does it provide for bounda
ries separating territorial waters, fishing zones, and the seabed, it also 
prescribes regulations governing the exploitation of the mineral and bio
logical resources of these zones. Furthermore, both countries pledge 
themselves not to extend their present territorial waters in certain specific 
areas of Torres Strait. T h e agreement also defines a protected zone which 
will safeguard the traditional way of life and livelihood of the local inhabi
tants in both countries and contribute to the preservation of the marine 
environment and indigenous flora and fauna. It remains to be seen how 
the problems raised in implementing the treaty are overcome. 
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T h e two agreements dealing with territorial waters were signed by 
Indonesia with Malaysia on 17 March 1970 and with Singapore on 25 May 
1973. T h e former agreement defines a line measuring 174 nm through 
the Straitof Malacca; the latter defines a boundary of 24 nm through the 
western end of Singapore Strait. At present, there is a gap of 17 nm 
between these two sections of boundary, and the three countries will 
eventually have to agree on boundary segments linking the two existing 
sections and extending the line through Singapore Strait. A disagreement 
exists between Malaysia and Singapore over the ownership of the waters 
and seabed surrounding the Horsburgh Light situated at 1°19 .8 ' north 
and 1 0 4 ° 2 4 . 4 ' east. This navigation aid has been supervised and main
tained by Singapore for many years and, in consequence, is claimed by 
that country. Malaysia, however, claims the feature on which the light 
stands and has shown it as lying within the continental shelf boundary 
published in 1979 by Malaysia. Both countries stress their confidence that 
the matter can be amicably resolved. 

One final development must be mentioned. Malaysia and Thailand 
signed a memorandum of understanding on 21 February 1979 to estab
lish a joint authority for the exploitation of seabed resources in the Gul f of 
Thailand. This agreement recognizes that there are overlapping claims 
on their adjacent continental shelves in the gulf and that negotiations to 
solve the problem might continue for some time. In order to exploit the 
seabed resources as soon as possible, the overlapping area has been de
fined by seven points. A joint authority, composed of equal numbers of 
members from each country, will exercise all powers necessary for regu
lating the exploration and exploitation of the seabed in the defined zone, 
although it will not affect or curtail the validity of concessions or licenses 
already issued. T h e joint development area, which is a pentagon 
measuring-about 2100 nm J , has been divided by a single line to separate 
the Thai and Malaysian areas of criminal jurisdiction. It is specifically 
noted, however, that this line should not be construed in a way as indicat
ing the eventual seabed boundary. T h e arrangements have a proposed 
life of fifty years, but if the boundary has not been settled in that time the 
existing arrangements shall continue. Once again, provision is made for 
consultation if any hydrocarbon deposit straddles the boundary of the 
joint development area. This is not the first time that a joint development 
area has been established, but it seems to be the first time this device has 
been vised while negotiations continue for a final boundary. It is an imagi
native arrangement that other countries might wish to emulate when 
negotiations over maritime boundaries between friendly states become 
protracted. 



Maritime Jurisdiction in SE Asia 

PROBLEM AREAS 

This section provides basic facts about regions where a conflict of na
tional interest has occurred or where it might develop. 

The Gulf of Tonkin 

T h e Gul f of Tonkin, which is called Beibu Gulf by the Chinese and Bac 
Bo Gul f by the Vietnamese, has an area of 24,000 nm 3 ; it is bounded by 
the northern coast of Vietnam, the Chinese peninsula of Lui-chow, and 
the Chinese island of Hai-nan (Map 2). T h e gulf has a maximum depth of 
about 80 meters (m), and the topography of its seabed is fairly smooth. 
Beneath much of these shallow waters is located the Lui-chow sedimen
tary basin, which has characteristics sure to encourage oil exploration. 

Chinese authorities have reported that, since 1974, there has been a 
disagreement between the two countries over the correct location of the 
maritime boundary through the gulf. 6 T h e Chinese authorities insist that 
the maritime boundary is an unresolved issue; the Vietnamese authorities 
insist that the maritime boundary was settled by the Sino-French Treaty 
signed in Peking on 26 June 1887. 

T h e relevant section of the treaty on which the Vietnamese rely con
tains the following description, which has been translated from the 
French version. 

T h e islands which are east of the Paris meridian of 1 0 5 ° 4 3 ' e a s t [ 1 0 8 ° 3 ' e a s t 
of Greenwich], that is to say the north-south line passing through the east
ern point of Tch'a Kou o r Q u a n - C h a n [Tra Co], which forms the boundary, 
are also allocated to China . T h e island of Gotho [KaoTaoJand other islands 
west of this meridian belong to A n n a m . ' 

Four difficulties arise when interpreting these sentences as referring to 
a maritime boundary. First, the meridian, which lies 108°3 'eas t of 
Greenwich, has no termini. If it were projected northward of Tra Co it 
would intersect the coast of China; if it were projected southward it would 
intersect the coast of Vietnam between Hue and Da Nang. Because the 
text does not mention the G u l f of Tonkin, it is difficult to contend that the 
meridian was to terminate at the mouth of the gulf, even if it was possible 
to establish general agreement on the location of that feature. Second, if 
the meridian was the boundary, it would deny any territorial waters to the 
eastern end of Tra Co. T h i r d , if the meridian was devised as a maritime 
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Map 2. The Gulf of Tonkin. 

boundary separating a major area of sea, it was quite out of character with 
prevailing concepts o f maritime sovereignty at that time, when the height 
of national maritime ambition was a territorial sea measuring 3 nm and 
some exclusive fishing zones for mollusks off the coasts of Sri Lanka and 
Australia. If this treaty marked such a novel development it is surprising 
that it was not specifically mentioned. Fourth, there is nothing in this 
treaty to distinguish the use of this meridian from the use of straight lines 
by colonial powers in other treaties to separate island groups. Such lines 
were used as a form of geographical shorthand to avoid the necessity of 
naming all the islands. This technique was used by Britain when it an
nexed the Torres Strait islands in 1879; by Britain and Germany when 
they divided the Solomon Islands in 1899; by Spain and the United States 
when they defined the islands of the Philippines in 1898; and by the 
French governor general of Indochina when he allocated islands to Cam
bodia and Vietnam, then Cochin China, in the G u l f of Thailand in 1939. 

I f the Vietnamese view prevails, that the boundary was settled by the 
1887 agreement, two problems will be faced. First, it will be necessary to 
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agree on the location of the eastern point of Tra Co as it existed in June 
1887. This step is necessary because the meridian has been defined in two 
ways: first, as lying 105°43'east of Paris, and then, as the north-south line 
passing through the eastern end of Tra Co. No doubt the negotiators were 
certain these two definitions were identical, and, if so, this problem disap
pears. If the eastern end of Tra Co in June 1887 was not located 105°43' 
east of Paris, however, it will be necessary for China and Vietnam to 
decide which of the definitions will prevail. The second problem will 
concern agreement between the two countries on the survqy techniques to 
be used to fix the meridian through the Gulf of Tonkin and the points at 
which the boundary will commence and terminate. 

If the Chinese view prevails —that the maritime boundary through the 
Gulf of Ton kin is an unresolved issue — there is one possible difficulty: the 
importance attached to He Bac-long-vi, which is a small Vietnamese island 
extending 56 m above the waters of the gulf. Because of its detached 
location, 38 nm from the nearest Vietnamese territory near the center of 
the Gulf of Tonkin, this island deflects the line of equidistance between 
the two countries in Vietnam's favor. The existence of the island at that 
point enables it to claim 1700 nm2 that would not be available if the 
island were discounted. In view of the continuing debate over the merits of 
equidistant and equitable principles at the United Nations Conference on 
the Law of the Sea, it would be possible for China to argue that the 
location of lie Bac-long-vi constitutes special circumstances that render a 
line of equidistance inappropriate. China could rely on a number ol exist
ing agreements in the Persian Gulf, the Adriatic Sea, and Torres Strait to 
justify this argument, but it would have to consider the basis of all its 
maritime claims first, to ensure that recourse to arguments about equity 
here docs not adversely affect its claims along other sections of its coast. 
Reliance on lines of equidistance throughout Vietnam's negotiations with 
adjacent and opposite countries would ensure the largest possible area for 
that state. 

Because both China and Vietnam have considerable areas of uncon
tested continental shelves suitable for exploitation, there will be no pres
sure to reach a rapid settlement in the Gulf of Tonkin to secure firm 
drilling rights. 

The Maritime Area Claimed by the Philippines 

The Philippines' claim to maritime zones has been established by four 
acts or decrees during the period from 1961 to 1978; careful interpreta
tion of these documents does not allow the identification with absolute 
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certainty of all the zones claimed. Each of the documents will be consid
ered in turn and problems of interpretation noted. 

By Act 3046 on 17 June 1961, as amended by Act 5446 on 18 September 
1968, the Philippines established its archipelagic baselines and defined its 
internal and territorial waters. Apart from a segment of baseline closing 
Moro Gulf that is longer than 125 nm, the Philippines baseline meets all 
the requirements of archipelagic baselines subsequently proposed in the 
D C L S . It would be simple to adjust the particular segment to ensure that 
the baseline conforms in every respect. 

No problem is presented by the use of the term i n t e r n a l waters rather 
than archipelagic waters as now proposed, to describe the waters within the 
straight baseline, but there is a problem about the definition of t e r r i t o r i a l 
waters. These waters are defined as lying between the outermost islands of 
the archipelago, effectively the straight baseline, and the limits of the 
Philippines established in three international treaties (Map 3). All the 
treaties were concluded by the United States; the first two with Spain and 
the third with the United Kingdom. On 10 December 1898, in Paris, the 
United States and Spain signed a peace treaty. Part of that treaty involved 
the cession of the Philippine archipelago by Spain in the following terms: 
"Spain cedes to the United States the archipelago known as the Philippine 
Islands and comprehending the islands lying within the following line."8 

The line was defined by seven points identified by coordinates and only 
one of the seven segments did not follow a meridian or a parallel. It was 
soon discovered, by the United States, that some islands within the archi
pelago had been excluded by this definition, and a second treaty with 
Spain was concluded on 7 November 1900. This document identified the 
islands to be included in the Philippine archipelago as Cagayan Sulu and 
Sibutu Island and their dependencies.9 These islands are situated in the 
southwest of the archipelago. The imprecision of this definition of the 
additional islands was corrected on 2 January 1930 when the United 
Kingdom and the United States agreed on a line, which was generally 
described in the following terms: 

It is hereby agreed and declared that the line separating the islands belong
ing to the Philippine archipelago on the one hand and the islands belonging 
to the State of North Borneo, which is under British protection, on the other 
hand shall be and is hereby established as follows.10 

The line was then defined by eleven points, for which coordinates were 
given; the two terminal points were located on the line defined in the 1898 
treaty. Further clarification was provided by stipulations that all islands 
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and rocks intersected by the boundary, if such f eatures existed, belonged 
to the Philippine archipelago, and that in two distinct areas the lines 
should f ollow channels between nominated islands and reefs. 



16 Environment and Policy Institute 

There are three problems related to the use of the limits established by 
the treaties in 1898 and 1930 as the outer edge of the Philippine territorial 
sea. First, the treaties refer only to the islands either comprehended by the 
line or separated by the line; there is no reference to waters related to the 
lines and therefore, by themselves, the treaties can only be used with some 
difficulty to justify claims to territorial waters up to the treaty limits. 

Second, the 1898 treaty contains an ambiguous definition of the north
ern limit, which is described in the following terms: 

A line running from west to east along or near the 20th parallel of north 
latitude and through the middle of the navigable channel of Bashi from the 
118th to the 127th degree meridian of longitude east of Greenwich. . . 

Now it is impossible to draw a straight line trending west-east through the 
Bashi Channel, which is along or near parallel 20° north, because the 
channel lies 80 nm north of that parallel. This means that two interpreta
tions of this description are possible. The first is that the treaty draftsmen 
made an error and genuinely thought they were carefully describing a 
straight line by two compatible methods. They would not have been the 
first boundary makers to have assumed that two definitions are always 
better than one, if in fact they were describing a straight line. The second 
explanation is that the treaty editors did not make an error because they 
were not describing a straight line. It is possible to draw a line that pro
ceeds for two parts of its length along parallel 20° north and for a third 
part through the Bashi Channel. 

There are difficulties for the Philippines in whichever explanation it 
supports. If it is decided the line was straight but the specification of 20° 
north an error, it will be necessary for the Philippine authorities to prove 
that satisfactorily. It would be equally reasonable for Taiwan to argue that 
it was the reference to Bashi Channel that was wrong. It is not seriously 
suggested that Taiwan might thereby lay claim to the Philippine Islands 
lying north of parallel 20° north, but Taiwan could argue that the Philip
pines cannot simply substitute parallel 21° 30' north in the treaty's de
scription and then claim it as the outer limit of its territorial sea. 

If the second explanation is accepted, there is still the problem of select
ing the point on parallel 20° north at which the line diverges to pass 
through Bashi Channel, and the point where this curved line rejoins the 
parallel. Official maps of the Philippines show the northern limit as a 
straight line through Bashi Channel, between meridians 118° east and 
127° east in the vicinity of parallel 21° 30' north. It is possible the Philip
pines could argue that even though the line shown on charts cannot be 
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reconciled with the treaty's description, it has been claimed without objec
tion from other states for a sufficiently long time to become established in 
international law. 

The third problem that arises from using the treaty limits as the outer 
boundary of the territorial sea is that they enclose areas that lie closer to 
the territory of other countries than they do to any part of the Philippine 
archipelago. A claim to territorial sea is also a claim to the seabed and 
subsoil under the waters and to the air space above the waters. If the 
Philippines' neighbors accepted the treaty limits as the outer edge of the 
Philippines' territorial waters, they would all be yielding waters and sea
bed they would be entitled to claim according to the principle of equidis
tance. The most obvious case involves Indonesia, which possesses the 
island called Miangas inside the treaty limits. Miangas had already been 
incorporated into the Indonesian baseline system a year before the Philip
pines' declaration, and this question is the subject of a separate study (Map 
10). If Malaysia accepts the treaty limits as the outer edge of the Philip
pines' territorial sea, it is prevented at different points from claiming 12 
nm of territorial waters and areas of sea and seabed outside those territo
rial waters closer to Malaysian territory than to Philippine islands. In this 
sector of the treaty limits, however, there are also areas where the Philip
pines' potential claim to territorial waters is restricted by treaty limits, 
notably off Sibaung and Siluag islands. It is possible to calculate the differ
ent areas involved, but this is a fruitless exercise at present because, if the 
two countries decided to negotiate a maritime boundary, Malaysia would 
almost certainly proclaim a straight baseline around the coast of Sabah. 
This indented coastline, with fringing islands in some locations, clearly 
justifies the use of a straight baseline, and Malaysia constructed straight 
baselines along its fairly smooth coasts on Peninsula Malaysia and Sara
wak prior to its negotiations over the seabed boundary with Indonesia in 
1969. 

If Taiwan accepted the treaty limits as the outer edge of the Philippines' 
territorial waters, it would be abandoning claims to about 14,400 nm2 of 
sea and seabed, which could be incorporated into its EEZ if the boundary 
of that zone with the Philippines' claims was based on the line of equidis
tance. There is also a small area, 600 nm 2 within the treaty limits, that 
could be claimed by Japan from Nansei Shoto. The treaty limits would 
also restrict the Philippines' claim to an EEZ; there is a triangular area 
lying between the regions that could be claimed by Taiwan and Japan and 
which lies outside the treaty limits, that could be claimed by the Philip
pines according to the principle of equidistance. This triangular area 
measures about 3,870 sq nm. When referring to the size of these areas 
which could be claimed according to the principle of equidistance, it is 
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important to avoid the suggestion that the size of the region is the most 
critical factor to be considered. The quality of the resources contained in 
the sea and on and under the seabed is a more important consideration. It 
is also pertinent to recall that the strategic significance of a particular area 
of ocean might be the most relevant factor in the view of a single country. 

By Presidential Proclamation 370 on 20 March 1968, the Philippines 
claimed the surrounding continental shelf where water depth permits 
exploitation of the seabed and subsoil. Such a claim follows part of the 
definition set out in the 1958 Convention on the Continental Shelf, and it 
presents no particular problem as far as the Philippines is concerned. It 
does present the general difficulty that such a claim does not refer to a 
fixed boundary; a boundary defined in such terms will always advance 
seaward as mining techniques improve. 

On 11 June 1978, Presidential Decree 1596 became effective, and un
der its terms the Philippines claimed an area of the South China Sea 
measuring 70,150 nm 2 . 1 2 The area was defined by straight lines joining 
six points for which the coordinates were specified. Two segments of this 
hexagon coincided with sections of the treaty limits laid down in 1898. 
This decree claims the area within these boundaries including the seabed, 
subsoil, continental margin, and air space. The claim to air space through
out the region means that the Philippines is claiming the entire water area 
as territorial waters. There are three problems associated with this partic
ular claim. 

First, all the islands enclosed within this area are claimed by China, 
Taiwan, and Vietnam; Vietnam occupies four of them and Taiwan occu
pies one. Second, by claiming the entire area as territorial seas, the Philip
pines is claiming territorial seas that are 146 nm wide in the northeast of 
the area and up to 78 nm wide in the western part. Third, it is not clear 
whether the area claimed represents the total extension the Philippines 
wishes to make to its maritime domain. In short, it is not clear whether the 
proclaimed limits restrict the claims the Philippines would be able to make 
from the twenty-five islands in the area if its sovereignty over them was 
accepted by the other countries concerned. This is an important question 
as Map 4 shows. The map has been constructed to indicate the area the 
Philippines could claim if it owned all the islands in Kalayaan, as the new 
region is called, and the area that would remain if the Philippines owned 
none of those islands. In the diagram, each island has been treated as a 
separate basepoint. As noted later, in the section dealing specifically with 
the Spratly Islands, it would be possible for the Philippines to incorporate 
the islands it claims into its archipelagic baseline system without infring
ing any of the proposed rules set out in the D C L S . The shaded area on 
Map 4 between the maximum and minimum Philippines' claim (the best 
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and worst case respectively), which is shaped like the helmet of a suit of 
armour, measures about 124,000 nm2. The map does not show three 
rocks called Swallow, Royal Charlotte, and Louisa reefs, which lie south of 
Kalayaan, and which are claimed by Malaysia (Map 7). If Malaysia's claim 
to these rocks were accepted by other countries, it could claim territorial 
seas and contiguous zones around them. Because the D C L S does not 
make it clear how boundaries should be constructed between islands be
longing to one country and rocks belonging to another, it is not possible to 
forecast whether zones claimed around these rocks would lie as enclaves 
within the EEZ claimed from the southern Spratly Islands, or whether 
Malaysia's ownership of these rocks would limit the EEZ that could be 
claimed from the southern Spratly Islands. 

On the same day that Kalayaan was claimed, Presidential Decree 1599 
established an EEZ measuring 200 nm wide around the Philippine archi
pelago. 1 3 This zone is measured from the baselines; however, the claim is 
made without prejudice to earlier claims to territorial waters, and thus, 
where the territorial waters are wider than 200 nm, that claim is main
tained. There is no problem about defining the EEZ to the east of the 
Philippines; however, to the north and south it will be necessary to agree 
on common boundaries with Taiwan and Japan and with Malaysia, In
donesia, and the Trust Territory of the Pacific Islands, respectively. In 
these latter cases, the complication of the treaty limits possibly restricting 
claims by the Philippines has already been noted. 

It is not possible to be certain where the EEZ will extend to the west of 
the Philippines. The first reason for this is the uncertain status of the 
Philippines'claim to the Spratly Islands and has already been considered. 
It only remains to be noted in this connection that Presidential Decree 
1599 referred only to EEZs measured from the baselines; it made no 
specific mention of Kalayaan. The second reason for uncertainty is Scar
borough Reef, which is located 10 nm outside the Philippines' treaty limits 
on parallel 15° north. This feature is described in the USGPO's S a i l i n g 
D i r e c t i o n s / o r Western Shore of South C h i n a Sea: 

S C A R B O R O U G H SHOAL ( 1 5 ° 0 8 ' \ . . 1 17°45'E.) consists of a narrow belt 
of barely submerged reef enclosing a lagoon which is almost completely 
filled with subsurface coral heads at about 50 foot intervals. On the belt are 
scattered rocks which are visible at some distance. The shoal is clearly 
marked by a line of breakers, which have been seen at a distance of 10 miles. 
Over twenty rocks, standing about 5 to 8 feel high, stand on the southwest 
corner of the shoal. 

South Rock stands at the southeast corner of the shoal. Close northward of 
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South Rock is an opening into the lagoon, which is 400 yards wide and has 
general depths of 7.3 m (4 fm.) to 9.1 m (5 fm.), but is encumbered with reef 
patches with depths as little as 2.7 m (9 ft.). The ruins of an iron frame work 
tower, about 25 feel high, stands close by the opening.14 

The feature is called Huang Yen Tao by China, which claims it in common 
with Taiwan.15 Now, because this feature lies outside the treaty limits and 
the boundaries of Kalayaan, it has not been claimed by the Philippines. 
Therefore, if the claim by China or Taiwan succeeds, it will be important 
to establish whether this feature is considered to be an island or a rock. 
While the S a i l i n g Directions for Western Shores of South C h i n a Sea indicate 
clearly that only rocks stand above high water, it is more relevant to know 
how China and Taiwan regard this feature. If they consider it an island, 
they are entitled to claim territorial waters, a contiguous zone, an EEZ, 
and a continental shelf around Scarborough Reef. If they consider the 
feature only a collection of rocks, then only territorial waters and a con
tiguous zone could be claimed. Even in this case, however, there is the 
problem of deciding how maritime boundaries should be drawn between 
rocks belonging to one country and islands belonging to another. It is also 
possible that a cay will eventually form on Scarborough Reef, and such a 
development would permit the whole suite of maritime zones to be 
claimed from that feature. 

There is no information available to show which country was responsi
ble for erecting the tower on Scarborough Reef. Such information would 
be relevant if a territorial dispute developed between the Philippines and 
China or Taiwan over Scarborough Reef, because a survey of boundary 
disputes and settlements by John N. Moore indicates that the building and 
maintenance of structures on islands and rocks constitute powerful argu
ments on behalf of the country concerned.16 

There is a third reason complicating the Philippines'claims westward: it 
is provided by the deep channel that marks the western rim of the 
archipelago. This feature, which extends to depths of 2600 fm, could 
complicate any definition of the natural prolongation of the Philippines 
into the South China Sea. 

This review of the Philippines' maritime claims makes it clear that only 
the declaration of archipelagic baselines can be interpreted without diffi
culty. There are many problems to be solved before the Philippines' mari
time limits will be settled definitely, and the process will require negotia
tion with all the Philippines' neighbors and resolution of the thorny 
problem presented by claims and counterclaims to the Spratly Islands. 
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Northern Andaman Sea 

Burma and India proclaimed definitions of their territorial waters, 
contiguous zones, EEZs, and continental shelves in 1977 and 1976, re
spectively.17 The claims are made in almost identical language, and it will 
be necessary to define'a boundary separating their EEZs and continental 
shelves east of meridian 90° east. In the vicinity of the Coco Channel it will 
also be necessary to draw boundaries separating territorial waters and 
contiguous zones. Between 90° east and the Coco Channel there do not 
seem to be any difficulties in fixing maritime limits. East of the Coco 
Channel, however, in the northern part of the Andaman Sea, there are 
three circumstances that will complicate the construction of common 
maritime limits (Map 5). First, the Burmese claim is measured from an 
exceptional baseline that closes the Gulf of Martaban. Second, India's 
claim may be measured from a small, isolated, uninhabited volcanic island 
called Narcondam. Third, an Indian claim from Narcondam will extend 
onto the continental shelf of the Irrawaddy Delta. Each of these complica
tions must be considered in turn. 

Burma's baseline was first proclaimed on 15 November 1968. It 
measured 826 nm and was formed by twenty-one segments which fronted 
the entire coast, apart from 30 nm. The baseline along the Tenasserim 
Coast was altered slightly in 1977 when West Canister Island was substitu
ted for Cabusa Island; this alteration shifted an 88 nm segment seaward, 
at the southern end, by nearly 10 nm. The baseline falls into three sec
tions: the northerly one occupies the Arakan Coast and measures 305 nm; 
the central section, which is 222 nm long, closes the Gulf of Martaban; and 
the third section bounds the Tenasserim Coast and measures 299 nm. It 
can be demonstrated that most of the baseline cannot be justified by 
reference to the proposals for drawing straight baselines contained in 
Article 7 of the D C L S , but with respect to the construction of boundaries 
with India, it is only necessary to consider the line closing the Gulf of 
Martaban and the longest segment of the baseline along the Tenasserim 
Coast. 

The closing line across the Gulf of Martaban is the longest segment of 
straight baseline in the world. It is not specifically justified in the 1968 
proclamation, which simply notes that straight baselines will be drawn 
when prevailing geographical conditions make it necessary.18 If it were 
considered necessary to defend the closing line against challenges by 
other countries, arguments might be found in the realm of history and in 
the economic use of the bay by Burmese. If no challenge has been made 
since it was proclaimed, that lapse of time might also be used to justify the 
continued existence of the line. It would seem possible, however, for 



      

 

   
  

   
  

  
  

 

 

 

 
 

  

 

   

 

 

  
     
  

           
      

     

M a p 5. T h e n o r t h e r n A n d a m a n Sea . 
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I nd ian author i t ies to assert that there is an impor tan t d i f f e rence between 
accep t ing the basel ine fo r the measu remen t o f in te rna l a n d ter r i to r ia l 
waters a n d ag ree ing to its unqua l i f i ed use in cons t ruc t i ng an in te rna t iona l 
b o u n d a r y wi th a n e i g h b o r i n g coun t ry . T h e basel ine segment m e a s u r i n g 
88 n m l o n g between L o n g Is land a n d West Can i s te r Is land on the Tenas 
se r im Coas t does not fo l low the genera l d i rec t i on o f the coast as p r o p o s e d 
in the D C L S . Ins tead, it makes an ang le o f about 14° wi th the coasts 
gene ra l a z i m u t h . It w o u l d be m o r e in keep ing wi th the sp i r i t a n d letter o f 
these p roposa ls i f the basel ine passed t h r o u g h Sou th Moscos a n d T a v o y 
is lands. T h e c o m b i n e d effect o f these two basel ine segments is to de f lec t 
the l ine o f equ id is tance wi th Ind ia sou thwes tward , t r ans fe r r i ng 1375 
n m 3 to the B u r m e s e s ide o f the l ine; but it s h o u l d be stressed that it is the 
c l os ing l ine across the G u l f o f M a r t a b a n that causes most o f the d e f l e c t i o n . 

T h e second c o m p l i c a t i n g c i r cumstance is the na ture o f N a r c o n d a m 
Is land , wh i ch c o u l d p rov i de the basis o f Ind ian c la ims to waters a n d 
seabed in the n o r t h e r n A n d a m a n Sea. N a r c o n d a m Is land is a crater less, 
ex t inc t vo lcano wi th an area o f 7 k m 3 . It s tands 710 m above sea level a n d 
is b o u n d e d by wave-cut cl i f fs 100 m in he ight . A c c o r d i n g to the I nd ian 
census o f 1961, the is land is not i nhab i ted . W h i l e there has been m u c h 
debate at the U n i t e d Na t i ons C o n f e r e n c e o n the L a w o f the Sea about the 
ex tent to w h i c h is lands can be used to make c la ims to mar i t ime zones, the 
c u r r e n t p roposa ls in the D C L S w o u l d p e r m i t I nd ia to c la im the ent i re 
suite o f m a r i t i m e zones f r o m N a r c o n d a m Is land. Cer ta in l y , f r o m India 's 
v iewpo in t , N a r c o n d a m Is land is a va luable ou t l i e r as a po in t f r o m w h i c h 
ma r i t ime zones can be c l a i m e d . In view o f the ma jo r ef fect the is land has 
in d e t e r m i n i n g the l ine o f equ id is tance between Ind ian a n d B u r m e s e 
ter r i tory , it w o u l d be possib le fo r B u r m a to a rgue that the ef fect o f the 
i s land s h o u l d be d i s c o u n t e d . S u c h a rgumen ts w o u l d rely on the use o f 
equ i tab le p r i nc ip les in f i x i n g the c o m m o n bounda ry . N o d o u b t the B u r 
mese au thor i t ies w o u l d d r a w at tent ion to the occasions in the A d r i a t i c Sea , 
the Pers ian G u l f , a n d T o r r e s Strai t w h e n the effects o f is lands have been 
d i s c o u n t e d . 

T h e t h i r d comp l i ca t i on arises f r o m the fact that the l ine o f equ id is tance 
based o n N a r c o n d a m Is land encloses part o f the con t inen ta l shel f , south 
o f the I r r awaddy De l t a , u n d e r l y i n g water dep ths o f 200 m. I f the l ine o f 
equ id is tance is re la ted to the B u r m e s e basel ine, then the area enc losed is 
580 n m 2 ; i f the m e d i a n l ine is d r a w n between N a r c o n d a m Is land a n d 
the B u r m e s e coast, then a f u r t he r 595 n m 3 fal l on the I nd ian s ide. T h e 
D C L S p roposes that coun t r ies shou ld be a l lowed to c l a im the con t inen ta l 
she l f t h r o u g h o u t the na tu ra l p r o l o n g a t i o n o f its land te r r i to ry to the 
ou te r edge o f the con t inen ta l m a r g i n , o r to 200 n m where the m a r g i n does 
not ex tend to that d is tance. A l t h o u g h the t e rm n a t u r a l p r o l o n g a t i o n is an 
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imprec i se t e r m , there can be l itt le quest ion that the areas to ta l l ing 1175 
n m 2 r e f e r red to ear l ie r f o r m par t o f the con t inen ta l m a r g i n that ex tends 
seaward f r o m the I r r awaddy De l ta . Un fo r t una te l y , f o r any case that 
B u r m a m igh t seek to estab l ish, the c lear edge o f the m a r g i n sou th o f the 
I r r awaddy De l ta is b r o k e n a t o n e po in t by a s u b m a r i n e r i dge c o n n e c t i n g it 
wi th N a r c o n d a m Is land . 

F ina l ly , it must be noted that any reso lu t ion o f the seabed b o u n d a r y 
w o u l d sti l l leave the p r o b l e m o f d r a w i n g a b o u n d a r y sepa ra t i ng I nd ian 
a n d B u r m e s e con t ro l ove r the super jacent waters. Because the bases o n 
w h i c h c la ims are made to E E Z s a n d con t inen ta l shelves are d i f f e ren t , 
b o u n d a r i e s re la t ing to the waters a n d the seabed wi l l on l y co inc ide w h e n 
the seabed b o u n d a r y is a l ine o f equ id is tance. F o r e x a m p l e , i f I nd ia 
agreed to f o rego its c la im to the segment o f the con t inen ta l m a r g i n sou th 
o f the I r r a w a d d y De l ta by d i s c o u n t i n g the ef fect o f N a r c o n d a m Is land , it 
w o u l d sti l l be possible fo r Ind ia to request an equ id is tan t l ine sepa ra t i ng 
the E E Z s o f the two coun t r ies . Indones ia is m a k i n g such a c l a im to waters 
ove r seabed areas in the T i m o r Sea that were a w a r d e d to Aus t ra l i a in 
1972. I f such an Ind ian c la im succeeded , it w o u l d con t ro l the e c o n o m i c 
use o f waters l y i ng ove r seabed areas al lot ted to B u r m a . 

T h i s p r o b l e m w o u l d become d i f f i cu l t , desp i te the c o m p l i c a t i n g c i r 
cumstances , on ly i f one o r both o f the coun t r ies a d o p t e d an i n f l e x i b l e 
b a r g a i n i n g pos i t ion that resu l ted in feel ings o f in just ice. P r o v i d i n g both 
coun t r ies a p p r o a c h the eventua l negot ia t ions in a sp i r i t o f c o m p r o m i s e , 
there is p lenty o f scope in the n o r t h e r n A n d a m a n Sea for m u t u a l c o m p e n 
sat ions. 

The Gulf 'of Thailand 

A t the b e g i n n i n g o f 1975 it was possible to be precise abou t the con f l i c t 
o f na t iona l interests in the G u l f o f T h a i l a n d ( M a p 6). K a m p u c h e a ( C a m 
bod ia ) , Sou th V i e t n a m , a n d T h a i l a n d had each a n n o u n c e d un i la te ra l 
c la ims to the seabed l y i ng o f f the i r coasts, a n d these c o u l d be accurate ly 
cha r ted a n d c o m p a r e d . It is no l onge r possible to be so cer ta in abou t the 
ex tent a n d locat ion o f o v e r l a p p i n g c la ims. S o u t h V i e t n a m has been incor 
po ra ted into V i e t n a m ; there have been two changes o f g o v e r n m e n t in 
K a m p u c h e a ; V ie tnamese forces are now present in large n u m b e r s in 
K a m p u c h e a ; a n d the re la t i onsh ip between V ie tnamese a n d K a m p u c h e a n 
author i t ies is unce r ta in . It is not c lear to what extent the successor g o v e r n 
ments in K a m p u c h e a a n d Sou th V i e t n a m have ma in ta i ned o r m o d i f i e d 
the ear l ie r seabed c la ims. 

T h e cons t ruc t ion o f ma r i t ime bounda r i es in the G u l f o f T h a i l a n d (the 



26 Environment and Policy Institute 

 
 

 

    
     

 
 

 
 

  

 

  

   

 
  

 
 

 

 
    

    

    
   

 

   

M a p 6. T h e G u l f of T h a i l a n d . 
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seas l y i ng no r t h o f a l ine l i n k i n g the sou the rn t ip o f V i e t n a m wi th K o t a 
B h a r u o n the Ma lays ian coast) shou ld be a less comp l i ca ted mat ter than in 
the S o u t h C h i n a Sea. F i rs t , there are on ly th ree coun t r ies i nvo l ved , a n d 
none c la ims the ent i re area as C h i n a , T a i w a n , a n d V i e t n a m d o in the 
S o u t h C h i n a Sea. S e c o n d , there are no is lands in the m i d d l e o f the gu l f , 
a n d the d ispu te ove r the o w n e r s h i p o f is lands conce rns on l y two c o u n 
tr ies, name ly K a m p u c h e a a n d V i e t n a m . T h i r d , there are far fewer is lands 
in the G u l f o f T h a i l a n d than in the Sou th C h i n a Sea, a n d they are a l l 
c lear ly d e f i n e d in cont rast to the m y r i a d is lands, rocks, cays, a n d reefs in 
the S o u t h C h i n a Sea. F o u r t h , the s u b m a r i n e t o p o g r a p h y o f the G u l f o f 
T h a i l a n d lacks the diversi ty o f the Sou th C h i n a Sea; it consists o f a un i 
f o r m c o n t i n e n t a l she l f that c o n t i n u e s sou theas twa rd to the S u n d a 
She l f . 

B y M a y 1973, w h e n T h a i l a n d a n n o u n c e d its un i la te ra l c la im to the 
seabed o f par t o f the G u l f o f T h a i l a n d ( fo l l ow ing the ear l ie r p r o c l a m a 
t ions o f S o u t h V i e t n a m in J u n e 1971 a n d K a m p u c h e a in J u l y 1972), it was 
possib le to ident i fy f ou r o v e r l a p p i n g c la ims. T h e area o f each o v e r l a p p i n g 
zone is s h o w n in the f o l l ow ing table. 

C l a i m a n t States A r e a ( n m 2 ) 
K a m p u c h e a - S o u t h V i e t n a m 14,580 
K a m p u c h e a - T h a i l a n d 5,798 
T h a i l a n d - Sou th V i e t n a m 233 
K a m p u c h e a - T h a i l a n d - S o u t h V i e t n a m 3,610 

To ta l 24,221 

A p a r t f r o m 67 n m o f the bounda r i es c l a imed by K a m p u c h e a a n d 
S o u t h V i e t n a m , the un i la te ra l bounda r i es d i d not co inc ide w i th the l ine o f 
equ id is tance d r a w n between T h a i l a n d to the west a n d K a m p u c h e a a n d 
Sou th V i e t n a m to the east. A ca re fu l e x a m i n a t i o n o f these un i la te ra l 
b o u n d a r i e s shows that each o f the author i t ies chose an in te rp re ta t ion o f 
l ines o f equ id is tance that gave the m a x i m u m area o f seabed to the c l a i m 
ant state. F o r e x a m p l e , T h a i l a n d appears to have d r a w n its b o u n d a r y as a 
l ine o f equ id is tance between the T h a i m a i n l a n d a n d those large is lands, 
such as K a o h R o n g , w h i c h are c lose to the K a m p u c h e a n a n d V ie tnamese 
coast. S u c h a p r o c e d u r e involves the comp le te d i s c o u n t i n g o f the T h a i 
is lands o f K o K r a a n d K o L o s i n , the K a m p u c h e a n is lands K a o W a i , a n d 
the V ie tnamese is lands H o n P a n j a n g . Because the is lands o f the o the r two 
coun t r ies are fa r ther f r o m the i r coasts than the T h a i is lands are f r o m the 
T h a i coast, this d i s c o u n t i n g shif ts the b o u n d a r y eastward in T h a i l a n d ' s 
favor. Be tween 7 ° 3 0 ' no r t h a n d 9 ° 3 0 ' n o r t h , the bounda r i es p r o c l a i m e d 
fo r K a m p u c h e a a n d S o u t h V i e t n a m total ly i g n o r e d the T h a i is lands K o 
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Los in a n d K o K r a , a n d this dev ice m o v e d the bounda r i es wes tward to 
T h a i l a n d ' s d isadvantage . E v e n in these b iased in te rp re ta t ions , however , 
the var ious au thor i t ies were not consistent . F o r e x a m p l e , the T h a i b o u n d 
ary, as it p roceeds sou thwes tward f r o m the T h a i - K a m p u c h e a l a n d b o u n d 
ary t e rm inus , bears no re la t ion to the l ine o f equ id is tance a n d appears to 
be r e p r o d u c i n g the a z i m u t h o f the f ina l segment o f the l a n d b o u n d a r y . 
T h e n o r t h e r n l im i t o f the c la im made on beha l f o f K a m p u c h e a in ter 
sected the T h a i i s land K o K u t . T h i s i s land was re t r oceded to T h a i l a n d by 
F r a n c e in the b o u n d a r y treaty da ted 23 M a r c h 1907. 

T h e French Government cedes to Siam the territories of Dan-Sai and Kratt, 
whose boundaries are defined in Clauses I and II of the aforementioned 
Protocol [annexed to treaty], also all the islands situated to the south of Cape 
Lending as far as and including Koh -Ku t . ' 9 

It is possible that the K a m p u c h e a n au thor i t ies pro jec ted the seabed 
b o u n d a r y t h r o u g h K o K u t because the is land was also m e n t i o n e d in the 
P ro toco l a t tached to the 1907 treaty. 

T h e boundary between French Indo-China and Siam leaves the sea at the 
point opposite the highest point of Koh-Ku t is land. 2 0 

T h e r e is n o t h i n g in the text o f the treaty to suggest that the l and b o u n d a r y 
was c o n t i n u e d seaward t h r o u g h K o K u t i s l and , a n d so it is not k n o w n how 
this n o r t h e r n l im i t can be jus t i f i ed . T h e western t e rm inus o f this n o r t h e r n 
segment is s i tuated m idway between the T h a i basel ine a n d the Hot K u s r o -
v ie, but such an in te rp re ta t ion ignores not on ly K o K u t bu t also the en t i re 
T h a i coast in the nor theast o f the G u l f o f T h a i l a n d . A cu r i ous feature o f 
the o r i g i n a l T h a i c l a im is that the un i la te ra l b o u n d a r y fa i led to e x t e n d as 
far east as the l ine o f equ id is tance in the sou the rn par t o f the gu l f ; subse
quen t l y the c la im was e x p a n d e d in this a rea . 

T w o recent d e v e l o p m e n t s dea l d i rect ly w i th the de l im i ta t i on o f m a r i 
t ime b o u n d a r i e s in the G u l f o f T h a i l a n d . F i rs t , in J a n u a r y 1978, f o l l ow ing 
the visit o f the V ie tnamese fo re ign m in is te r to T h a i l a n d , a j o i n t c o m m u n i 
q u e no ted that the two coun t r ies ' r ival c la ims in the g u l f w o u l d be sett led 
o n the basis o f equ i tab le p r i nc i p l es . 2 ' N o repor ts o f p rogress in se t t l ing the 
issue have been made . S e c o n d , d u r i n g d iscuss ions between represen ta 
tives o f K a m p u c h e a a n d V i e t n a m in M a y 1976, K a m p u c h e a a b a n d o n e d 
its c l a i m to D a o P h u Q u o c . A d ispu te ove r this ma jo r is land together w i th 
some nearby sma l l is lands had pers is ted since 1913, a n d the es tab l ishment 
o f the B r e v i e L i n e in 1939 h a d not sett led it. 2 2 T h e B rev ie L i n e , n a m e d 
af ter the F r e n c h g o v e r n o r gene ra l w h o p r o c l a i m e d it on 31 J a n u a r y 1939, 
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" fo l lowed an a z i m u t h o f 126° f r o m t rue no r th f r o m the po in t where the 
land b o u n d a r y between K a m p u c h e a a n d C o c h i n C h i n a met the coast. 
T h i s l ine in tersected the sou the rn par t o f Dao P h u Q u o c , but the gov
e r n o r gene ra l s t ipu la ted that the ent i re is land w o u l d be adm in i s te red as 
par t o f C o c h i n C h i n a . Today , C o c h i n C h i n a fo rms part o f V i e t n a m . A l 
t hough the g o v e r n o r genera l made it c lear that he was m a k i n g an a d 
min is t ra t ive dec is ion that d i d not touch the ques t ion o fsovere ign ty , it now 
appears that the B rev ie L i n e has p r o v i d e d the basis fo r a l loca t ing sover
e ignty o v e r the is lands in the eastern part o f the G u l f o f T h a i l a n d . K a m 
p u c h e a ' s c o n c e s s i o n o v e r D a o P h u Q u o c was c o n f i r m e d w h e n it 
p u b l i s h e d , on 28 M a y 1977, a list o f is lands in its te r r i to r ia l waters that 
d i d not i n c l u d e the large i s l a n d . 2 3 R e p o r t s o f the M a y 1976 mee t i ng state 
that V i e t n a m is also p r e p a r e d to accept the B rev ie L i n e as a l loca t ing 
is lands to the two coun t r ies ; however , V i e t n a m is not p r e p a r e d to accept 
K a m p u c h e a ' s p roposa l that the B rev ie L i n e shou ld m a r k the m a r i t i m e 
b o u n d a r y between the two coun t r i es . 2 4 V ie tnam 's re luc tance to accept the 
K a m p u c h e a n p roposa l is not s u r p r i s i n g because a l ine o l equ id is tance 
between K a m p u c h e a n a n d V ie tnamese is lands l y ing no r t h a n d south o f 
the B r e v i e L i n e , respect ively, w o u l d g ive V i e t n a m an area of sea a n d 
seabed m e a s u r i n g about 860 n m 2 that w o u l d be fo r fe i ted to K a m p u c h e a 
i f the B rev ie L i n e became the mar i t ime bounda ry . 

A l t h o u g h it is not k n o w n how the g o v e r n o r genera l o r his aides selected 
the bea r i ng 126°, it is possible the dec is ion was related to the des i re to 
a w a r d the l ies des Pirates, near the coast, to C o c h i n C h i n a a n d A n g k i a n g , 
also near the coast, to K a m p u c h e a . It is a cu r i ous f act that the pro jec t ion o f 
the Brev ie L i n e intersects the i n j unc t i on , wh ich is equidistant between the 
nearest po in ts on the te r r i to ry o f K a m p u c h e a , T h a i l a n d , a n d V i e t n a m ; 
this po in t occu rs at 102° 8 ' east and 8 ° 4 4 ' n o r t h . 

The Spratly Islands 

T h e w a r n i n g " D a n g e r o u s G r o u n d , " wh ich is wr i t ten across char ts o f the 
Spra t l y Is lands, shou ld be heeded not on ly by nav igators but also by 
scho lars in terested in quest ions re la ted to the law o f the sea. N o o the r par t 
o f the w o r l d possesses the d i f f i cu l t comb ina t i on o f a p le tho ra o f c la ims 
a n d a lack o f prec ise, basic geog raph i ca l i n f o r m a t i o n that exists there. In 
o r d e r to avo id the pol i t ica l a n d academic t raps that a b o u n d in this subject, 
this c o m m e n t a r y cons iders on ly f ou r aspects. F i rs t , it notes b r i e f l y the 
loca t ion o f the is lands in terms o f the sur face a n d t opog raphy o f the Sou th 
C h i n a Sea. S e c o n d , it records the is lands that are occup ied by dif ferent 
coun t r ies a n d those that are u n o c c u p i e d . T h i r d , the c la ims o f coun t r ies to 
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Map 7. T h e Spratly Islands. 

the Spra t l y Is lands are r e c o u n t e d , a n d , where possib le, the basis o f the 
c l a im is i den t i f i ed . F o u r t h , possib le p r o b l e m s associated w i th u s i n g the 
Spra t l y Is lands as the basis f o r ma r i t ime c la ims are e x a m i n e d . 

T h e r e is no ag reed d e f i n i t i o n o f the area o c c u p i e d by the Spra t l y 
Is lands o r o f the const i tuent m e m b e r s o f the g r o u p . F o r the pu rposes o f 
this c o m m e n t a r y they are c o n s i d e r e d to be those is lands i n the S o u t h 
C h i n a Sea south o f 12° n o r t h a n d east o f 111° east, e x c l u d i n g those 
con ta i ned w i th in the treaty l imi ts o f the P h i l i p p i n e s o r w i th in 40 n m o f the 
coasts o f Ma lays i a a n d B r u n e i . T h e r e are th i r ty - three is lands, cays, a n d 
rocks here that s tand p e r m a n e n t l y above sea level , a n d twenty- two o f 
t h e m are located a l o n g the m a i n ax is o f the g r o u p between mer i d i ans 113° 
30 'eas t a n d 115° east ( M a p 7). T h i s ax is measures 315 n m between L o u i s a 
R e e f in the sou th a n d Nor theas t C a y in the n o r t h . T h e greatest east-west 
extent o f the g r o u p measures 240 n m between the m e r i d i a n s pass ing 
t h r o u g h Spra t l y Is land in the west a n d F la t a n d N a n s h a n is lands in the 
east. 

T h e seabed o f the S o u t h C h i n a Sea fal ls in to three ma jo r t opog raph i c 
zones. F i rs t , there is the con t inen ta l she l f l y i ng beneath waters sha l lower 
than 180 m. T h i s feature is broadest o n the S u n d a She l f , be tween V ie t -
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n a m to the no r t h a n d Ma lays ia a n d Indones ia to the sou th . T h i s par t o f 
the she l f consists o f two p r i nc ipa l basins l y i ng o n e i ther side o f a swel l 
c o n n e c t i n g M u i B a i B u n g wi th T a n j o n g D a t u via the N a t u n a Is lands. 
S t re t ch ing no r th f r o m the S u n d a S h e l f there is a con t inen ta l she l f o f 
modera te w id th f r i n g i n g the coasts o f V i e t n a m a n d C h i n a ; this segment 
o f she l f attains its greatest w id th east o f H a i - n a n Is land. T r e n d i n g n o r t h 
east f r o m the S u n d a S h e l f the con t inen ta l she l f na r rows rap id l y in the 
v ic in i ty o f B r u n e i , S a b a h , a n d the Ph i l i pp i nes . S e c o n d , there is an ova l 
area o f abyssal p l a i n , wh i ch ex tends f r o m a po in t no r th o f Spra t ly I s land , 
in a nor theaster ly d i r ec t i on , toward the n o r t h e r n m o s t t ip o f the Ph i l i p 
p ines. C o n n e c t i n g the she l f a n d the abyssal p la in is a th i rd zone o f c o n 
fused topography . Parts can be iden t i f i ed as con t inen ta l s lopes, o the r 
areas a p p e a r to be con t inen ta l r ises, a n d an impo r t an t reg ion has h i l ly 
character is t ics where seamounts a n d plateaus stand above the sea f l o o r 
a n d , in some cases, break the sur face o f the sea as is lands a n d reefs. T h e 
Spra t l y Is lands are located in this h i l ly reg ion . S e d i m e n t basins in the 
i n te rmed ia te zone between the she l f a n d the abyssal p la in tend to be 
smal le r a n d t h i nne r than those on the con t inen ta l shelf . Waters over the 
i n te rmed ia te zone ex tend to dep ths in excess o f 1800 m , wh i ch is 500 m 
d e e p e r than the waters in wh i ch the deepest exp lo ra to r y wel l has been 
d r i l l e d . 

O n e o f the p rob lems in w r i t i ng about the Spra t l y Is lands is that the 
d i f f e r e n t c l a i m a n t states give d i f f e ren t names to i nd i v i dua l is lands. In the 
f o l l ow ing accoun t the c o m m o n E n g l i s h name is used , a n d the name g iven 
by the c o u n t r y o c c u p y i n g the is land is shown in parentheses. Tab les 1 a n d 
2 list th i r ty - th ree is lands, cays, a n d rocks a n d g ive the k n o w n d i f f e ren t 
names. T h e Ph i l i pp ines occup ies seven o f the Spra t l y Is lands; it began its 
o c c u p a t i o n in 1968 wi th Loa i ta (Kota) , T h i t u (Pagasa), a n d Nor theas t C a y 
(Paro la) , a n d subsequent ly o c c u p i e d a n d fo r t i f i ed West Y o r k Is land ( L i -
kas), Flat Is land (Patag) N a n s h a n Is land (Lawak) , a n d L a n k i a m C a y o n 
Loa i ta B a n k , wh i ch the Ph i l i pp ines calls Panata . V i e t n a m occup ies f ive 
is lands: they are Spra t ly Is land ( T r u o n g Sa), Southwest C a y (Song T u 
T a y ) , S in C o w e (S inh T o n ) , N a m y i t Is land ( N a m Y i t ) , a n d A m b o y n a C a y 
( A n B a n g ) . In 1956, forces f r o m T a i w a n o c c u p i e d Itu A b a Is land (Tai 
P i n g Dao) . 

T h e r e are ano the r th i r teen u n o c c u p i e d cays in the Spra t l y Is lands. 
B i r d has desc r ibed the f o rma t i on o f cays, a n d , a l t hough the pa r t i cu la r 
e x a m p l e he selected is f o u n d o f f the Q u e e n s l a n d coast o f eastern A u s t r a 
l ia , the desc r ip t i on c o u l d equal ly wel l app ly to cays in the Sou th C h i n a Sea. 

V a r i o u s k i n d s o f " l o w i s l a n d " have been bu i l t u p o n reef p l a t f o r m s by a c c u 
m u l a t i o n of s a n d , sh ing les a n d b o u l d e r s f o r m e d f r o m ree f d e b r i s that has 



Table 1. Spratly Islands 

Names 

Location Chinese Vietnamese Phi l ippine Description 

Al ic ia-Annie Reef (C) 9°25'N 115°26'E X ian o J iao Arel lano 1.2 in high 
Amboyna Cay (C) 7 °5 I 'N N2°55 'E A n Po Na Sha Zhou A n Bang Kalantiyaw 2 m high 
Commodore Reef (C) 8°21'N 1 I5° I7 'E Sil ing J iao R i /a l .3 m high 
Flat Island (1) I0°50'N 115°49'E Fei X i n Dao Paiag 240 m by 90 m subject lo erosion 
Caven Reef(D) 10°13'N 1 I4° I2 'E Nan X n n Jiao 2 in high 

white dune 
Grierson Reef (C) 9°53'N 1 I4°35'E 
Irving Reer(C) 10°53'N 1 I4°56'E Balagias 
ltu Aba (I) 10°23'N I M°21'E Tai Ping Dao T h a i B inh Ligaw 960 m by 400 m with trees 
Lankiam Cay (C) 10°44'N 1 14 0 31'E Yang X in Zhou Panata 
Lansdowne Reef(D) 9°46'N 114°22'E white dune 
Loaita Cay (C) I0°44'N 114°21'E Nan Yao Zhou 
Loaita Island (I) I 0 ° 4 | ' N 1 I4°25'E Nan Yao Dao Loaita Ko ia 2 in high with trees 
London Reef (C) 8°53'N 1 12°15'E Y in Q i n g Q u n Jiao Quezon .6 in high 
Mariveles Reef (C) 7°59'N 113°50'E Nan Hao jiao 1.5 m high 
Namyit Island (I) I0°1 I'N 1 14°22'E H u n g Ma Dao Nam Yi i Binago 19 m high with trees 
Nanshan Island (1) 10°45'N 115°49'E Ma Huan Dao Lawak 2.5 m high. 580 m long with course grass 
Northeast Cay (C) 1 1°28'N 1 !4°2rE Pci Zi J iao Song T n Dong Parola 3 in high. 685 m by 90 m with trees 
Pearson Reef N E ( C ) 8°58*N 113°39'E Pi Sheng Dao H i / o n 2 in high 
Pearson Reef S W ( C ) 8°55'N I13°35'E Pi Sheng Dao H izon 1 m high 
Sin Cowe Island (I) 9°52'N 1 I4°19'E J ing Hong Dao Sinh Ton Rurok 2.5 in high 
Southwest Cay (C) 1 l °26 'N 114°20'E Nan Zi Dao Song Tu Tay Pugad with trees 
Spratly Island (1) 8°38'N 114°25'E Nan Wei Dao T ruong Sa Lagos 2.5 m high grass covered 
Th i tu Island (1) 11° 3 'N 114°17'E Zhong Ye Dao T h i Tu Pagasa grass and scrub 



Table I. continued 

West York Island (I) 11° 5'N 115° l'E Xi Yue Dao Likas 500 m by 320 m with trees 
Cay (near Itu Aba) (C) 10°23'N 114°28'E 3 m high with trees 
Cay(nearThitu)(C) 11° 3 'N114°13 'E 

(C)Cay,(D) Dune. (I) Island 

Table 2. Rocks in the Spratly Group 

Names 

Location Chinese Philippine Description 

Barque Canada Reef 8 ° 4'N 113°14'E Mascado 4.5 m high 
London (East) Reef 8°52'N 112°46'E Yin QingQunJiao Silangan 1 m high 
Fiery Cross Reef 9°40'N 113°E Yung Shu Jiao Kagilingan 
Great Discovery Reef 9°59'N 113°51'E Da Xien Dao Paredes 
Louisa Reef 6°20'N II3°14'E NanTongJiao 1 m high 
Royal Charlotte Reef 7°N 113°35'E HuangLuJiao .6-1.2mhigh 
Swallow Reef 7°23'N H 3 ° 5 9 ' E Dan Wan Jiao 1.5-3 m high 
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been eroded by wave action and cast u p o n the platform. . . . T h e prevailing 
winds here are the S E trades and the islands have generally been built near 
the N W corner of the reef platform, because debris eroded from the reef is 
washed across the platform by waves from the S E at high tide. Refraction of 
waves around the reef platform produces a convergence on the lee side, 
building up waves in such a way that they prevent the reef debris from being 
swept over the lee edge of the platform. At rust the island is nothing more 
than a sandbank or heap ol coral shingle awash at high tide, but gradually 
the sediment accumulates, and the island is built up above high tide level, 
colonised by grasses and shrubs, and then by trees, notably palms ( P i s o t i i a 
and Pandanus species) and Casuarina. A n island of this type is termed a cay. 
It is often elongated at right angles to the prevailing winds, but its configu
ration is subject to change as erosion and deposition alternate on its shores. 1 5 

B i r d goes o n to descr ibe how the secondary depos i t i on o f c a l c i u m 
carbonate in the /.one o f repeated we t t ing a n d d r y i n g can conve r t sand to 
a c o m p a c t sandstone, k n o w n as beach rock, a n d sh ing le to a l i t h i f i ed 
cong lomera t e . T h e s e fo rmat ions offer greater resistance to e ros ion than 
unconso l ida t ed sediments a n d p r o v i d e a m o r e stable coast l ine for the cay. 
T h e r e is every reason to expect that the cays in the Sou th C h i n a Sea w i l l 
i n c lude representat ives o f var ious stages o f the evo lu t i ona ry process 
desc r ibed above. F o r e x a m p l e , as the f ina l c o l u m n in T a b l e 1 shows, 
G a v e n R e e f a n d L a n d s d o w n e R e e f possess cays that are desc r ibed , in 
the S a i l i n g Directions for Western Shores of South C h i n a Sea, as whi te d u n e s . 2 6 

Such cays stand in sharp contrast wi th the cay near Itu A b a , which stands 
10 ft h i g h a n d has trees. It w o u l d be unwise to place the var ious cays o n an 
evo lu t i ona ry scale s imp ly a c c o r d i n g to the desc r ip t ion in the S a i l i n g D i r e c 
tions, but for later d iscuss ion it is i m p o r t a n t to note that cays can be 
f o r m e d o n reefs where they d i d not p rev ious ly exist, a n d that the coast l ine 
o f any cay m i g h t be subject to change by e ros ion a n d depos i t i on . 

T w o o f the u n o c c u p i e d cays d o not appear to possess names; the first is 
si tuated jus t west o f T h i t u I s land, a n d the second lies jus t east o f I tu A b a 
Is land . T h e o ther cays are e i ther n a m e d o r take the name o f the sur
r o u n d i n g reefs; they are A l i c i a A n n i e Reef, C o m m o d o r e Reef, G a v e n 
Reef, G r i e r s o n Reef , I r v i n g Reef , L a n k i a m Cay, L a n s d o w n e Reef, L o n 
d o n Reef, Mar ive l e s Reef, a n d the two cays o n Pearson Reef. 

It has also been possible to ident i fy seven locat ions where rocks a n d 
bou lde r s s tand above the h i g h water level (Table 2). It is not supposed that 
this is the c o m p r e h e n s i v e list, since parts o f the ree f systems have not been 
t h o r o u g h l y e x p l o r e d , but it does represent a comple te list based o n 
A m e r i c a n a n d B r i t i s h charts o f the area a n d the relevant vo lumes o f the 
S a i l i n g Directions.27 T h e possible s igni f icance o f these rocks to m a r i t i m e 
c la ims wi l l be cons ide r ed later; for the present it is necessary o n l y to 
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r e c o r d that they o c c u r o n B a r q u e C a n a d a Reef, the East R e e f in the 
L o n d o n system, F i e r y C ros s Reef , G r e a t Discovery Reef, L o u i s a Reef, 
R o y a l C h a r l o t t e Reef, a n d Swal low Reef . 

T h e r e are seven coun t r i es wi th coasts o n the S o u t h C h i n a Sea, a n d o n l y 
B r u n e i a n d Indones i a d o not m a k e c la ims to the Spra t ly Islands. I n d o n e 
sia's baselines a r o u n d the N a t u n a Islands lie 324 n m southwest o f Spra t ly 
I s l and , w h i c h is the closest in the g r o u p ( M a p 8). B r u n e i is not yet an 
i n d e p e n d e n t coun t ry , so it is not k n o w n whe the r its ru le rs migh t wish to 
c l a i m some o f the Spra t ly Islands w h e n the c o l o n i a l connec t i on wi th B r i t 
a in is severed. 

It is possible to cons ide r the c la ims o f C h i n a , T a i w a n , a n d V i e t n a m 
together. T h e y each c l a i m al l the Spra t ly Islands a n d d o so o n the h i s tor i 
cal g r o u n d that the islands have l o n g been par t o f the i r te r r i tory . T h e 
f o l l o w i n g quota t ions f r o m recent p u b l i s h e d statements by the C h i n e s e 
a n d the V ie tnamese author i t ies i l lustrate the na ture o f the i r c la ims. 

A host of historical records and cultural relics unearthed in modern China 
give ample proof that the Xisha and Nansha Islands [Paracel and Spratly 
Islands] have been part of China's territory since ancient times. 2 8 

Both Hoang Sa and T r u o n g Sa [Paracel and Spratly Islands] have, from 
time immemorial, been part of Viet Nam's territory. T h e Vietnamese feudal 
state was the first in history to occupy, claim ownership of, exercise sover
eignty over and exploit, in the name of the State these two archipelagoes [sic] 
which had never before come under the administration of any country. 2 9 

It seems reasonable to assume that the author i t ies in T a i w a n w o u l d 
agree wi th the sent iments expressed in the C h i n e s e statement. 

T h e most recent jus t i f i ca t ion o f its c l a i m by V i e t n a m shows a close 
c o r r e s p o n d e n c e wi th the ea r l i e r whi te p a p e r issued by the M i n i s t r y o f 
F o r e i g n A f f a i r s o f the Sa igon g o v e r n m e n t i n ear ly 1975 , 3 0 a n d it is also 
in te res t ing that var ious acts by the Sa igon g o v e r n m e n t are used by the 
present g o v e r n m e n t o f V i e t n a m to bolster its case against C h i n a . 3 1 F o r its 
part , the g o v e r n m e n t o f C h i n a is focus ing increas ingly o n statements 
m a d e by V ie tnamese officials i n Sep t ember 1958 a n d M a y 1965 that ap
pear to acknowledge that both o f the d i spu t ed a rch ipe lagos b e l o n g to 
C h i n a a n d o n V ie tnamese a n d Russ ian maps p r o d u c e d in 1972 a n d 1975, 
respectively, that n a m e the islands after the Ch inese fashion a n d , in the 
case o f the Russ ian m a p , indicate they b e l o n g to C h i n a . 3 2 

O n j u n e 11, 1978, Pres ident M a r c o s s igned Pres iden t ia l Decree 1596, 
w h i c h c l a i m e d the K a l a y a a n Is land g r o u p for the P h i l i p p i n e s . 3 3 T h e w o r d 
K a l a y a a n may be t ranslated to mean " F r e e d o m , " a n d it is in te res t ing that 
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i n 1956 T o m a s C l o m a c l a i m e d a t e r r i t o r y , w h i c h he c h r i s t e n e d 
F r e e d o m l a n d , in the Sou th C h i n a Sea west o f the P h i l i p p i n e s . 3 4 C l o m a was 
the o w n e r o f a fleet o f f i sh ing a n d o ther c o m m e r c i a l vessels, a n d he also 
o r g a n i z e d a naut ica l school ca l led the P h i l i p p i n e M a r i t i m e Insti tute. H e 
h o p e d to establish an i c e - m a k i n g factory a n d a c a n n i n g factory o n one o f 
the is lands a n d a u g m e n t his prof i t s by m i n i n g g u a n o o n some o f the sma l l 
is lands. 

T h e area c l a i m e d by C l o m a is shown o n M a p 7. No t i ce that it bears a 
close re la t ionsh ip wi th the area a n n e x e d by the P h i l i p p i n e s in 1978; i n 
terms o f is lands, the P h i l i p p i n e s c l a imed A m b o y n a Cay , w h i c h was left 
outs ide the l imi ts o f F r e e d o m l a n d , but d i d not c l a i m Spra t ly Is land, w h i c h 
h a d been i n c l u d e d by C l o m a . T h e P h i l i p p i n e s j u s t i f i ed its i n c o r p o r a t i o n 
o f the K a l a y a a n Is land G r o u p o n the g r o u n d s that it was vital to the 
count ry ' s securi ty a n d e c o n o m i c su rv iva l , that the t e r r i to ry d i d not legal ly 
b e l o n g to any o ther coun t ry , that any c la ims by o ther states h a d been 
a b a n d o n e d , a n d that the P h i l i p p i n e s had established its sovere ignty by 
his tory, indispensable need , a n d effective o c c u p a t i o n a n d c o n t r o l . A p a r t 
f r o m Spra t ly I s land , the P h i l i p p i n e s does not c l a i m the rocks that s tand 
above h i g h water level o n Roya l C h a r l o t t e , Swal low, a n d L o u i s a reefs. 

In 1978, a sen io r g o v e r n m e n t of f ic ia l o f Malays ia visi ted a n u m b e r o f 
features in the sou the rn reg ion o f the Spra t ly Islands a n d c l a i m e d t h e m 
for Ma lays i a . In 1979, maps pub l i shed by Malays i a showed the c o n t i n e n 
tal she l f c l a i m e d by that coun t ry , and the b o u n d a r y enclosed the is lands at 
A m b o y n a C a y (Pulau K e c i l A m b o y n a ) , Mar ive l e s R e e f ( T e r u m b u M a n -
tanani) , a n d C o m m o d o r e R e e f ( T e r u m b u L a k s a m a n a ) a n d the rocks o n 
L o u i s a R e e f ( T e r u m b u S a m a r a n g Bara t Kec i l ) , Swa l low R e e f ( T e r u m b u 
L a y a n g Layang) , Roya l C h a r l o t t e R e e f ( T e r u m b u S e m a r a n g Bara t Besar) , 
a n d B a r q u e C a n a d a R e e f ( T e r u m b u Perahu) . It is in teres t ing that te r r i to 
r ia l waters were shown on ly a r o u n d A m b o y n a C a y a n d Swal low Reef. 

F inal ly , it is necessary to cons ide r quest ions c o n c e r n i n g the use o f is
lands a n d rocks in the Spra t ly g r o u p as the basis for m a r i t i m e c la ims. 
A c c o r d i n g to A r t i c l e 121 o f D C L S a l l o f the twenty-six is lands in the 
Spra t ly g r o u p , b e i n g na tura l ly f o r m e d areas o f l a n d , s u r r o u n d e d by wa
ter, a n d s t a n d i n g a b o v e h i g h t ide, may be used to make c la ims to t e r r i to r i a l 
waters, con t iguous zones, E E Z s , a n d con t inen ta l shelves. T h e same ar t ic le 
st ipulates that rocks that canno t sustain h u m a n habi ta t ion o r e c o n o m i c 
l i fe o f the i r o w n may not be used to c l a i m E E Z s o r c o n t i n e n t a l shelves. T h e 
seven g r o u p s o f rocks in the Spra t ly Islands, a l l o f w h i c h s tand above h i g h 
water, w o u l d fall in to this category. T h i s means that they c o u l d be used 
o n l y to c l a im t e r r i to r i a l seas a n d con t iguous zones. T h e d i f fe ren t r ights 
that attach to islands a n d rocks raise an in te res t ing ques t ion w h e n it is 
necessary to d r aw a m a r i t i m e b o u n d a r y between a rock o w n e d by one 
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c o u n t r y a n d an is land o w n e d by another . I f the two features were less than 
48 n m apar t it w o u l d be necessary to d r a w a b o u n d a r y separa t ing the two 
con t iguous /ones . I f the features are m o r e than 48 n m apart , however , it 
appears that o n l y the state o w n i n g the is land w o u l d be able to take advan 
tage o f the wider , i n t e r v e n i n g waters Theore t i ca l ly , i f the waters between 
the two features were 224 n m wide , the c o u n t r y o w n i n g the rock c o u l d 
c l a i m a c o m b i n e d zone o f t e r r i t o r i a l waters a n d c o n t i g u o u s / o n e 
m e a s u r i n g 24 n m wide , wh i l e the state o w n i n g the is land c o u l d c l a i m 
te r r i to r ia l waters, con t iguous zone , a n d E E Z to ta l l ing 200 n m and c o u l d 
c l a i m the con t inen ta l she l f up to the ou te r l imi t o f the t e r r i to r i a l waters 
measu red f r o m the rock. T h i s p r o b l e m wi l l arise i f d i f ferent coun t r i es 
o w n some o f the islands a n d rocks in the Spra t ly Islands. T h e ques t ion wi l l 
also be o f some interest to Malays i a a n d B r u n e i i f ne i ther o f t hem o w n the 
rocks o n L o u i s a , Roya l Cha r lo t t e , a n d Swal low reefs, because it w i l l relate 
to the cons t ruc t ion o f the b o u n d a r y m a r k i n g the ou te r edge o f the E E Z 
that they m i g h t wish to c l a i m f r o m the i r ma in l ands . 

O f course , it is always possible a state that owns a rock a n d is f aced wi th 
this pos i t ion wi l l a rgue that the c l a i m to the E E Z f r o m the oppos i te i s land 
canno t e x t e n d b e y o n d the l ine o f equid is tance between the two features. 
Pla in ly , this p r o b l e m becomes acute on ly w h e n the rock is remote f r o m 
te r r i to ry o f the c o u n t r y that owns it; a l l that can be d o n e here is to note this 
s i tuat ion c o u l d obta in w i t h i n the Spra t ly Islands o r between the Spra t ly 
Islands a n d a d j o i n i n g coastal states once the ques t ion o f sovereignty has 
been sett led. 

A r t i c l e 6 o f the D C L S pe rmi t s baselines to be d r a w n a r o u n d the seaward 
low water l ine o f reefs that s u r r o u n d islands. A l l the islands in the Spra t ly 
g r o u p possess f r i n g i n g reefs, a n d count r ies o w n i n g them w o u l d be able to 
i nvoke this sect ion. In some cases, as o n N o r t h Danger , the ree f system 
seems to be con t inuous between two islands o c c u p i e d c u r r e n t l y by d i f fe r 
ent count r ies . 

Because all the islands are s u r r o u n d e d by reefs a l o n g w h i c h the baseline 
can be d r a w n , there appears to be no need to invoke A r t i c l e 7, w h i c h 
pe rmi t s s t ra ight baselines to be d r a w n a l o n g coasts that are unstable. It 
was no ted ear l i e r that the coastl ines o f cays m i g h t change , but it seems 
p robab le that count r ies w o u l d pre fe r to p r o c l a i m baselines a r o u n d the 
r ee f ra ther than a r o u n d the cay. T h e r e are two possibi l i t ies , however , that 
d o not a p p e a r to be cove red by ex i s t i ng articles in the D C L S . First , it is 
possible that in the case o f some smal l cays, w h i c h unusua l ly severe s torms 
c o u l d destroy, any l a n d s t and ing above h i g h water m i g h t be e l i m i n a t e d . 
T h e ques t ion then is whe the r a coun t ry , w h i c h has successfully c l a i m e d 
a n d o c c u p i e d a smal l cay, can ma in ta in c la ims based o n that cay w h e n it 
d i sappears . N o de f in i t ive answer can be p r o v i d e d , but it w o u l d be surpr i s -
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i n g i f a c o u n t r y faced wi th this s i tua t ion d i d not ma in t a in its c l a i m . 
S e c o n d , there is the d is t inc t possibi l i ty that new cays wi l l be f o r m e d . T h e 

m a n n e r in w h i c h such new terr i tor ies s h o u l d be c l a i m e d is not ind ica ted i n 
the text, a n d it is not d i f f i cu l t to i m a g i n e p r o b l e m s a r i s ing f r o m u n r e 
str icted c o m p e t i t i o n a m o n g coun t r i es first to l a n d o n a n d c l a i m newly 
f o r m e d is lands. T h e c la ims o f C h i n a a n d the P h i l i p p i n e s p r e e m p t this 
p r o b l e m . C h i n a c la ims s u b m e r g e d banks a n d shoals, as wel l as is lands a n d 
rocks , in the Sou th C h i n a Sea; this means that i f any new is land fo rms it 
must f o r m o n a s u b m a r i n e feature a l ready c l a imed by C h i n a . H u n g d a h 
C h i u has q u o t e d a C h i n e s e c o m m e n t a t o r C h u C h u W u o n this ques t ion . 

Although the Chunsha Islands [Macclesfield Bank] are now submerged 
beneath the surface of the sea, many years from now they may emerge from 
the surface of the sea and become islands or sandbanks. 3 5 

A c c o r d i n g to the latest S a i l i n g Directions, no par t o f the Macc le s f i e ld 
B a n k reaches closer to the surface than 9.1 m . A c c o r d i n g to C h i u , T a i w a n 
also c la ims al l the s u b m e r g e d shoals a n d banks i n the S o u t h C h i n a S e a . 3 6 

T h e P h i l i p p i n e s c la ims an area o f the S o u t h C h i n a Sea a n d w o u l d p r e s u m 
ably c l a i m that any new i s land f o r m e d w i t h i n that area also be longed to 
the P h i l i p p i n e s . 

Final ly , it is necessary to cons ide r whe the r the Spra t ly Islands c o u l d be 
s u r r o u n d e d by a rch ipe lag ic baselines. In a t t e m p t i n g to answer this ques
t ion , it w i l l be assumed that a l l the is lands, o r i n the case o f the P h i l i p p i n e s , 
a l l the islands except Spra t ly Is land, b e l o n g to a s ingle count ry . I f a new 
c o u n t r y was created ou t o f the Spra t ly Islands, as C l o m a envisaged in 
1956, it w o u l d not be able to s u r r o u n d its t e r r i t o ry wi th a rch ipe lag ic 
baselines because the ra t io o f water to l a n d w o u l d exceed 9:1 , w h i c h is one 
o f the cond i t ions la id d o w n i n A r t i c l e 47 o f the D C L S . I f the Spra t ly 
Is lands be longed to C h i n a , T a i w a n , o r V i e t n a m , there does not seem to be 
any way consistent wi th the text by w h i c h straight baselines c o u l d be 
d r a w n a r o u n d the is lands. N o n e o f these states is an a rch ipe lag ic count ry , 
a n d therefore none w o u l d be able to take advantage o f A r t i c l e 47. C h i n a 
a n d V i e t n a m , however , in 1958 a n d 1977 respectively, have descr ibed the 
m e t h o d by wh ich straight baselines w i l l be d r a w n a l o n g the i r coasts, a n d 
both have no ted that the same methods w i l l be a d o p t e d in respect o f the i r 
i s land g r o u p s i n the S o u t h C h i n a S e a . 3 7 

T h e P h i l i p p i n e s dec l a r ed its a rch ipe lag ic baselines in 1961. I f it o w n e d 
all the Spra t ly Islands w i t h i n the l imi t s by w h i c h K a l a y a a n is d e f i n e d , it 
w o u l d be able to e x t e n d those baselines to take in those islands a n d st i l l 
satisfy the r equ i r emen t s o f A r t i c l e 47 . T h e Spra t ly Islands c l a i m e d by the 
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P h i l i p p i n e s c o u l d be t ied in to the ex i s t ing system by l ines c o n n e c t i n g 
A l i c i a A n n i e R e e f to a po in t o n Pa lawan jus t south o f Tagb i t a Bay a n d 
C o m m o d o r e R e e f to L igas P o i n t o n Ba labac Is land. T h e f o r m e r l ine 
w o u l d measure 117 n m a n d the second w o u l d measure 102 n m . T h e o ther 
segments o f baseline a l l measure less than 100 n m . T h e add i t i ona l area o f 
water enc losed by the new baseline w o u l d measure about 22 ,800 n m 1 , 
a n d w h e n this is i n t r o d u c e d in to the ca lcu la t ion o f the ra t io o f water to 
l a n d the answer is 2 .1:1 . W i t h i n the ex i s t ing baseline system the rat io is 
1.8:1. 

The Continuation of the Seabed Boundary 
between Indonesia and Malaysia North of Tanjong Datu 

W h e n Indones ia a n d Malays i a agreed o n boundar i e s separa t ing the i r 
areas o f seabed o n 27 O c t o b e r 1969, it was necessary to de f ine three 
b o u n d a r y segments . Firs t , the seabed in the Strai t o f Ma lacca was d i v i d e d 
by an equ id i s tan t l ine that t e rmina ted shor t o f the equid is tant t r i - junc t ion 
o f Indones ia , M a l a y s i a , a n d T h a i l a n d . Second , the seabed between p e n i n 
su lar Ma lays i a a n d Indonesia 's N a t u n a Islands was a l located a c c o r d i n g to 
a l ine o f equid is tance that t e rmina ted at the t r i - junc t ion equidis tant f r o m 
Indones ia , Ma lays i a , and V i e t n a m . Final ly , the b o u n d a r y between In 
dones ia a n d Sarawak, n o r t h o f T a n j o n g D a t u , was d i v i d e d by a b o u n d a r y 
that increas ing ly d i v e r g e d wes tward , away f r o m the l ine o f equidis tance, 
a n d t e r m i n a t e d at a po in t that is fu r the r f r o m Ma lays i a than e i ther A m 
boyna C a y o r Spra t ly Is land ( M a p 8). 

T h e ag reed seabed b o u n d a r y a n d the l ines o f equidis tance are shown in 
the a c c o m p a n y i n g m a p , w h i c h makes it c lear that the answer to the p rob 
l e m o f how to c o n t i n u e the b o u n d a r y wi l l d e p e n d o n whe the r Malays i a 
owns A m b o y n a C a y a n d Spra t ly I s land . I f Ma lays i a o w n e d both , the 
b o u n d a r y c o u l d easily be projected n o r t h w a r d to intersect the l ine B C at 
some po in t a n d c o n t i n u e d t oward the l ine o f equidis tance s t re tch ing 
nor theas tward f r o m poin t C . I f Ma lays i a o w n e d on ly A m b o y n a Cay, a n d 
the c o u n t r y o w n i n g Spra t ly Is land was able to persuade Malays ia that the 
seabed b o u n d a r y s h o u l d be d r a w n o n the p r i n c i p l e o f equid is tance , it 
w o u l d be necessary to con t inue the seabed b o u n d a r y between Malays i a 
a n d Indones ia eas tward to l i nk u p wi th po in t B . In fact, Malaysia 's uni la t 
eral b o u n d a r y fol lows this genera l d i r e c t i o n , but , because it passes no r th 
o f po in t B , it ensures that Malays i a is c l a i m i n g areas o f the seabed that are 
closer to Spra t ly Is land than to any f ragment o f M a l a y s i a n te r r i tory , even 
i f Malaysia ' s c l a i m to A m b o y n a C a y is accepted by C h i n a , V i e t n a m , a n d 
the P h i l i p p i n e s , w h i c h also c l a i m A m b o y n a Cay . I f Ma lays i a o w n e d ne i -
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Map 8. Maritime boundaries in the vicinity of the Natuna Islands. 

ther Spratly Island nor Amboyna Cay, and the country owning the latter 
were able to persuade Malaysia that the seabed boundary should be drawn 
according to the principle of equidistance, it would be necessary for the 
seabed boundary between Indonesia and Malaysia to link up with point A 
and pursue the line of equidistance eastward from this point. Of course, if 
it was decided that the principle of equidistance should give way to equita
ble principles, then a wide range of solutions becomes available. Because 
there is no way of forecasting which equitable principles might be used, 
those possible solutions cannot be explored. 

It should be noted that the boundary between Indonesia and Malaysia 
refers only to the seabed; the question of boundaries separating their 
newly proclaimed EEZs has not been tackled. Because the basis of claims 
to continental shelves and EEZs are different, it is open to Indonesia to 
claim part of the column of water over the seabed north of Sarawak 
allotted to Malaysia by the 1969 agreement. If Malaysia did not own 
Spratly Island or Amboyna Cay, it would also be possible for the bounda
ries of EEZs based on those islands to be drawn on different grounds than 
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the seabed boundar i e s f r o m the same islands. C lea r ly , there is i n this area 
the possibi l i ty o f confused pat terns o f m a r i t i m e c o n t r o l , w i th one c o u n t r y 
somet imes o w n i n g the seabed a n d ano the r the waters above. S u c h a deve l 
o p m e n t is always possible where seabed bounda r i e s between adjacent 
states, o r between oppos i te states, are not based o n lines o f equidis tance . 

L o u i s a R e e f has not been discussed i n this analysis because there o n l y 
rocks project above the h i g h water level , a n d rocks may not be used to 
c l a i m E E Z s o r con t inen ta l shelves, a c c o r d i n g to the D C L S . It s h o u l d not be 
a s sumed , however , in the affairs o f prac t ica l pol i t ics , that L o u i s a R e e f 
w o u l d be total ly d i scoun ted in any negot ia t ions i n v o l v i n g Malays i a a n d 
some o t h e r c o u n t r y w h i c h m i g h t o w n the Spra t ly Islands. 

M a p 8 records also an area o f d i spu te between Indones ia a n d V i e t n a m . 
O n 6 J u n e 1971, Sou th V i e t n a m c l a i m e d an area o f con t inen ta l she l f 
b o u n d e d by th i r ty- three s traight l ine segments. N o r t h o f the N a t u n a 
Islands the c l a i m e d zone lies south o f the l ine o f equidis tance between 
Indones ia a n d the Vie tnamese coast a n d is lands. It appears that the gov
e r n m e n t o f V i e t n a m has not r e n o u n c e d this c l a i m . T h e r e f o r e , it is possi
ble that it w i l l p rove d i f f i cu l t for the two count r ies to negotiate a c o m m o n 
seabed b o u n d a r y , even w h e n pol i t i ca l a n d d i p l o m a t i c dif ferences are re
so lved . 

Brunei's Maritime Limits 

B r u n e i ' s i m p e n d i n g i n d e p e n d e n c e in 1983 raises the ques t ion o f that 
count ry ' s m a r i t i m e boundar i e s wi th n e i g h b o r i n g states. In 1958, two B r i t 
ish O r d e r s i n C o u n c i l established boundar i e s separa t ing the con t inen ta l 
shelves o f Sarawak, B r u n e i , a n d N o r t h B o r n e o , now k n o w n as Sabah . 
W h e r e these bounda r i e s t raversed t e r r i to r ia l waters they also f o r m e d the 
b o u n d a r y betwen the adjacent t e r r i to r ia l seas o f the three ter r i tor ies . T h e 
b o u n d a r y between Sarawak a n d Sabah can be i g n o r e d for the purposes o f 
this d i scuss ion , a n d it has not been shown o n M a p 9 because these two 
ter r i tor ies now f o r m par t o f Ma lays i a . It is not c lear o n what basis these 
b o u n d a r i e s were cons t ruc ted , a l t h o u g h the eastern l imi t o f B r u n e i ' s s h e l f 
lies ve ry close to the l ine o f equid is tance . B o t h l ines te rmina te at the 100 
fm isobath , w h i c h is very close to the 200 m isobath n o m i n a t e d by the 1958 
C o n v e n t i o n o n the C o n t i n e n t a l S h e l f as one o f two p r o p o s e d ou te r l imi ts . 
T h e o t h e r l i m i t was the dep th at w h i c h the seabed c o u l d be e x p l o i t e d , a n d 
this is p l a i n l y not a static l ine . 

T h e r e appea r to be two major p r o b l e m s connec ted wi th B r u n e i ' s m a r i 
t ime bounda r i e s : first is the b o u n d a r y p r o c l a i m e d by B r i t a i n i n 1958 
that favors B r u n e i at the expense o f Sarawak, a n d it is not k n o w n what 
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attitude Malaysian leaders adopt to this situation; second is that of decid
ing where Brunei's seaward limit lies in the direction of the Spratly Is
lands. 
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T h e p r o c l a i m e d b o u n d a r y that marks the western l i m i t o f B r u n e i ' s 
seabed begins o n the coast where the l and b o u n d a r y between B r u n e i a n d 
Ma lays i a terminates . T h e coast at this po in t t rends almost exactly east-
west, a n d the p r o c l a i m e d b o u n d a r y fol lows the l ine o f equid is tance , w h i c h 
is a lmost the m e r i d i a n pass ing t h r o u g h the b o u n d a r y t e rminus , to the 10 
fm isobath. T h e b o u n d a r y then swings away to the nor thwest even t h o u g h 
the l ine o f equid is tance con t inues n o r t h w a r d a l o n g the m e r i d i a n . T h e 
total a rea l a n d w a r d o f the 10 fm isobath, w h i c h is t r ans fe r red to B r u n e i by 
this d e v i a t i o n , measures about 300 n m 2 . T h e seabed in this area is level , 
a n d h y d r o c a r b o n s have been f o u n d o n this shelf. I n d e e d , w h e n the 
b o u n d a r y is d r a w n o n B r i t i s h A d m i r a l t y C h a r t 2109, w h i c h is n a m e d in 
the O r d e r in C o u n c i l , it passes between two wel lheads w h i c h are on ly 0.75 
n m apar t ; it is no t k n o w n whe the r the desi re to a p p o r t i o n one we l lhead to 
each te r r i to ry was decis ive in d e f i n i n g this bounda ry . 

T h e r e are two aspects to the p r o b l e m o f d e f i n i n g B r u n e i ' s m a r i t i m e 
l i m i t vis-a-vis the Spra t ly Islands. Fi rs t , there is the d i f f i cu l ty o f c o n t i n u i n g 
the p r o c l a i m e d m a r i t i m e boundar i e s seaward o f the i r present l imi t s o n 
the 100 fm l ine ; these t e r m i n i are m a r k e d A o n M a p 9. W h i l e the eastern 
t e r m i n u s lies w i t h i n 4 n m o f a l ine o f equidis tance wh icheve r baseline 
features are used, the western t e r m i n u s is 21 n m f r o m a l ine o f equ id i s 
tance that ignores the A m p a L i g h t . O f course , this d i f f i cu l ty o n l y exists i f 
B r u n e i a n d Malays i a agree to accept the b o u n d a r y p r o c l a i m e d in 1958. 

T h e second d i f f i cu l ty consists o f three parts. Fi rs t , there is the ques t ion 
o f d e c i d i n g wi th w h i c h c o u n t r y B r u n e i w i l l negotiate its seaward l imi t 
t oward the Spra t ly Islands. C h i n a , T a i w a n , a n d V i e t n a m c l a i m al l the 
is lands, a n d the first two states also c l a i m al l the banks in the S o u t h C h i n a 
Sea. T h e P h i l i p p i n e s claims the is lands w i t h i n the b o u n d a r y o f K a l a y a a n , 
i n c l u d i n g A m b o y n a C a y a n d Mar ive l e s Reef , that are re levant to Brune i ' s 
seaward l imi t . Ma lays i a c l a ims R o y a l C h a r l o t t e , Swa l low, a n d Mar ive l e s 
reefs a n d A m b o y n a C a y ; it p robab ly also c la ims L o u i s a Reef . It is not 
possible to m a k e any useful c o m m e n t o n this aspect; B r u n e i w i l l have to 
wait o n the o u t c o m e o f the c o m p e t i t i o n for the Spra t ly Islands before it 
knows wi th w h i c h c o u n t r y it w i l l have to negotiate. 

S e c o n d , there is the ques t ion o f d e c i d i n g w h i c h features in the Spra t ly 
Is lands w i l l be taken in to account in f i x i n g B r u n e i ' s seaward l imi t . M a p 9 
shows five features in the Spra t ly Is lands: L o u i s a , R o y a l C h a r l o t t e , Swa l 
low, a n d Mar ive l e s reefs a n d A m b o y n a Cay. O n l y the last two are is lands; 
the first three consist o f isolated g r o u p s o f rocks. N o w , a c c o r d i n g to the 
D C L S o n l y islands may be used to c l a i m the ent i re suite o f m a r i t i m e zones; 
o n l y t e r r i to r i a l waters a n d con t iguous zones may be c l a i m e d f r o m rocks 
that canno t sustain h u m a n habi ta t ion o r e c o n o m i c life o f t he i r o w n . T h i s 
d i f fe rence means that there are two possible so lu t ions to the equid is tance 
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l ines i n v o l v i n g B r u n e i ' s seabed. I f it is ag reed by the c o u n t r y o r coun t r i es 
that o w n L o u i s a , R o y a l C h a r l o t t e , a n d Swal low reefs that such features are 
rocks and that B r u n e i may c l a i m across the m e d i a n l ine between tfiese 
features a n d the B r u n e i baseline, the l ine o f equid is tance w o u l d be d r a w n 
between B r u n e i a n d Mar ive l e s Reef. T h a t l ine is m a r k e d o n the accom
p a n y i n g m a p by the letters B C D . It is a t r i angu la r area wi th its apex near 
the axis o f the Pa lawan T r o u g h whe re water dep ths exceed 1500 fm. 
H o w e v e r , i f the c o u n t r y o r count r ies o w n i n g L o u i s a , R o y a l C h a r l o t t e , a n d 
Swal low reefs insist successfully that they possess is lands ra ther than rocks 
or that even t h o u g h they possess o n l y rocks B r u n e i may not c l a i m b e y o n d 
the m e d i a n l ine between its baseline a n d these features, the t r i a n g u l a r 
area is t runca ted . T h e t runca t ion is caused by the locat ion o f L o u i s a R e e f 
a n d is m a r k e d o n the a c c o m p a n y i n g m a p by the l ine L I - L I . 

T h i r d , there is the d i f f i cu l ty o f d e c i d i n g the baseline f r o m w h i c h B r u 
nei's c l a i m s h o u l d be measu red . B r u n e i ' s coast is s ingu la r ly d e v o i d o f 
o f f shore features f r o m wh ich m a r i t i m e c la ims can be made ; there are no 
islands a n d P e l o n g R o c k , near the eastern e n d o f the te r r i tory , is very close 
to the coast a n d was taken in to account in d r a w i n g the l ines o f equ id i s 
tance a l ready c o n s i d e r e d . T h e on ly o the r of fshore feature that m i g h t be 
re levant is ca l led A m p a Patches. T h i s is a shoal o f sand a n d co ra l that 
t rends northeast-southwest ; it is 3 n m l o n g a n d 2 - 3 n m wide . T h e r e are 
some low-t ide elevat ions o n the A m p a Patches (the most p r o m i n e n t is 
ca l led M a g p i e R o c k ) , a n d there is also a naviga t ion l ight o n a steel tower 
s t and ing 57 ft above sea level . T h e A m p a L i g h t is 17 n m f r o m t h e c o a s t o f 
B r u n e i . 

T h e r e a p p e a r to be four ways B r u n e i c o u l d use the A m p a Patches as a 
po in t o n its baseline f r o m w h i c h c la ims c o u l d be measured . T h e first 
w o u l d o c c u r i f the present c l a i m to a t e r r i to r i a l sea o f 3 n m were increased 
to at least 17 n m . In that case, the low-t ide elevations o n A m p a Patches 
w o u l d lie w i t h i n the b read th o f the t e r r i to r i a l waters a n d w o u l d be e l ig ib le 
to be cons ide r ed as baseline points . T h e second w o u l d occu r i f B r u n e i 
p r o c l a i m e d a s traight baseline l i n k i n g the A m p a L i g h t to its coast. A l 
t h o u g h the coast is not i n d e n t e d o r f r i n g e d wi th associated islands, there 
are m a n y o the r cases where coun t r i es have apparen t ly i g n o r e d this re
q u i r e m e n t , a n d low-t ide elevations may be used as points o n a s t ra ight 
baseline i f l ighthouses o r s im i l a r instal lat ions have been bui l t o n t hem. 
T h i r d , i f C h i n a o r T a i w a n (which base c la ims o n unde rwa te r banks) were 
c o n f i r m e d as the o w n e r o f the Spra t ly Islands, B r u n e i w o u l d p re sumab ly 
be able to base c la ims o n the A m p a Patches i f it negot ia ted wi th those 
count r i es . F o u r t h , i f a cay d e v e l o p e d o n the A m p a Patches, it w o u l d 
p r o v i d e the base f r o m w h i c h m a r i t i m e c la ims c o u l d be made . 

N o w , i f any o f these events o c c u r r e d , a n d the use o f A m p a Patches as a 



Maritime Jurisdiction in SE Asia 45 

par t o f Brune i ' s baseline was accepted by n e i g h b o r i n g count r ies , it is 
possible to cons t ruc t o the r l ines o f equid is tance . O n c e again there are two 
solut ions . I f the c o u n t r y o r coun t r i es that o w n L o u i s a , R o y a l C h a r l o t t e , 
a n d Swal low reefs agree wi th B r u n e i that these features are o n l y rocks and 
that B r u n e i may c l a i m across the m e d i a n l ine between B r u n e i a n d these 
reefs, the l ine o f equidis tance wi l l be d rawn .be tween B r u n e i to the south 
a n d A m b o y n a C a y a n d M a r i v e l e s R e e f to the N o r t h . T h a t l ine is m a r k e d 
by the letters E F G H in M a p 9. It encloses a rec tangula r area, a n d the 
n o r t h e r n l i m i t lies close to the axis o f the Pa lawan T r o u g h . H o w e v e r , i f the 
c o u n t r y o r count r ies that o w n those reefs insist successfully that they are 
islands or that, even t h o u g h they are rocks , B r u n e i may not c l a i m across 
the m e d i a n l ine between B r u n e i a n d those rocks , the rec tangula r a rea is 
severely r e d u c e d . T h e new n o r t h e r n l i m i t in such cases w o u l d be m a r k e d 
by the l ine L 2 - L 2 shown o n M a p 9. 

A l t h o u g h the p r e c e d i n g analysis has canvassed the m a i n points , f ou r 
m i n o r po in ts s h o u l d be m e n t i o n e d in c o n c l u s i o n . Fi rs t , i f B r u n e i a n d 
Ma lays i a agree that the western b o u n d a r y p r o c l a i m e d i n 1958 s h o u l d be 
m a i n t a i n e d , it must be reca l led that this b o u n d a r y appl ies o n l y to the 
seabed ou t s ide the zone o f t e r r i to r ia l waters. T h i s means that it w o u l d be 
possible for Ma lays i a to c l a i m the seas o v e r l y i n g the seabed a w a r d e d to 
B r u n e i as far east as the l ine o f equid is tance , however that is d e t e r m i n e d . 
T h i s is exact ly the course b e i n g fo l lowed by Indones ia sou th o f T i m o r , 
where it is c l a i m i n g waters above the seabed al located to A u s t r a l i a by the 
1972 ag reement between the two count r i es . T h i s possibi l i ty arises because 
c la ims to con t inen ta l shelves a n d E E Z s have d i f fe ren t bases in the D C L S . 
S u c h a d e v e l o p m e n t is not s igni f icant i n terms o f the eastern p r o c l a i m e d 
b o u n d a r y . 

S e c o n d , it is possible that B r u n e i m i g h t dec ide to m a k e a c l a i m in the 
fu ture to some o f the Spra t ly Is lands. A l t h o u g h this does not seem a l ike ly 
course , it is d i f f i c u l t to unde r s t and w h y a c l a i m by B r u n e i to L o u i s a , R o y a l 
C h a r l o t t e , Swa l low , a n d M a r i v e l e s reefs s h o u l d be less va l id than M a l a y 
sia's present c la ims. 

T h i r d , i f B r u n e i were unab le to m a k e c la ims f r o m the A m p a L i g h t , a n d 
i f it were unab le to c l a i m b e y o n d the m e d i a n l ine separa t ing B r u n e i f r o m 
L o u i s a Reef , it w o u l d be she l f l ocked . It w o u l d then be possible for B r u n e i 
to a rgue that its m a r i t i m e l imi ts s h o u l d be d r a w n a c c o r d i n g to equi table 
p r i n c i p l e s ra ther than the equid is tant p r i n c i p l e . It is imposs ib le to p red ic t 
the results o f re l iance o n equi table p r inc ip l e s . 

F o u r t h , the separa t ion o f B r u n e i in to two parts by a sal ient o f Sarawak 
means that Ma lays i a has r ights to areas o f the seas a n d seabed in the 
eastern par t o f B r u n e i Bay. T h o s e r ights were recogn ized by the 1958 
B r i t i s h O r d e r in C o u n c i l , a n d there seems to be no reason why this ar
r a n g e m e n t s h o u l d cause any p rob lems fo r the two count r ies . 
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The Waters between Miangas and Mindanao Islands 

T h e r e is a p r o b l e m i n this area because Indones ia owns Miangas Is
l a n d , f o r m e r l y ca l led Palmas Is land, w h i c h lies w i t h i n the treaty l imi ts o f 
the P h i l i p p i n e s ( M a p 10). T h e s e l imi t s were desc r ibed i n the Trea ty o f 
Par is between S p a i n a n d the U n i t e d States o n 10 D e c e m b e r 1898, a n d 
they encompassed al l the is lands t rans fe r red f r o m S p a i n to the U n i t e d 
States. T h e o w n e r s h i p o f M i a n g a s Is land became the subject o f a d i spu te 
between the N e t h e r l a n d s a n d the U n i t e d States i n 1906. T h e N e t h e r 
lands ' c l a i m was based o n l o n g a n d u n d i s p u t e d au thor i ty o v e r the i s l and , 
a n d the A m e r i c a n case rested o n the l imi t s d e f i n e d i n the Trea ty o f Paris . 
T h e ques t ion was r e f e r r ed to the P e r m a n e n t C o u r t o f A r b i t r a t i o n at T h e 
H a g u e in J a n u a r y 1925, a n d M a x H u b e r d e l i v e r e d his j u d g m e n t in A p r i l 
1928. H e f o u n d that the U n i t e d States' c l a i m rested en t i re ly o n S p a n i s h 
activities a n d the Trea ty o f Par is , a n d d e c i d e d that Span i sh d i scovery h a d 
not been c o m p l e t e d w i t h i n a reasonable p e r i o d by effective occupa t ion ; 
that the title o f r ecogn i t ion by treaty d i d not app ly ; a n d that the title based 
o n con t igu i ty h a d no f o u n d a t i o n in in te rna t iona l law. In contrast , he 
d e c i d e d that the N e t h e r l a n d s ' title o f sovereignty h a d been adequately 
establ ished by a c o n t i n u o u s a n d peaceful d i sp lay o f au thor i ty over a l o n g 
t ime, a n d that the i s l and , therefore , be longed to the Ne the r l ands . T h u s , 
the i s land f o r m e d par t o f Indones ia w h e n that c o u n t r y became i n d e p e n 
dent . 

B o t h Indones i a a n d the P h i l i p p i n e s p r o c l a i m e d a rch ipe lag ic baselines 
a r o u n d the i r is lands in I960 a n d 1961, respectively. Indonesia 's dec la ra
t ion r e g a r d i n g its basel ine system f i x e d M i a n g a s Is land as Po in t 56 ; it is 
the most no r the r ly po in t o f the baseline segments that enclose the M o 
lucca Sea. T h e P h i l i p p i n e s ' p r o c l a m a t i o n o f its a rch ipe lag ic baselines also 
s t ipula ted that a l l waters between the baselines a n d the treaty l imi ts were 
c o n s i d e r e d to be the t e r r i to r i a l waters o f the P h i l i p p i n e s . T h i s means an 
ocean area o f about 4300 n m 3 i n the southeast c o r n e r o f the treaty l imi ts 
is c l a i m e d by Indones ia as i n t e rna l a n d te r r i to r ia l waters a n d by the P h i l i p 
p ines as t e r r i to r i a l waters. 

T h e range o f possible so lu t ions seems to be b o u n d e d by two poss ib i l i 
ties. I f the existence o f the P h i l i p p i n e s ' treaty l imi ts was cons ide red to be 
decis ive , Indonesia 's c la ims i n the r e g i o n c o u l d be restr ic ted to t e r r i to r ia l 
waters a r o u n d M i a n g a s I s land . T h i s w o u l d mean that the i s land a n d its 
s u r r o u n d i n g waters f o r m e d an enclave w i t h i n the t e r r i to r i a l waters o f the 
P h i l i p p i n e s . I f the Indones ian baseline system was d e e m e d to be para
m o u n t , it w o u l d be necessary to d r a w a m a r i t i m e b o u n d a r y s o m e w h e r e 
be tween M i a n g a s a n d M i n d a n a o Is lands. I f the Indones ian au thor i t ies 
d e c i d e d , however , that they w o u l d on ly advance a c l a i m to t e r r i to r i a l 
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M a p 10. M a r i t i m e b o u n d a r i e s in the v ic in i ty o f M i a n g a s I s l and . 

waters, the boundary could be fixed by lines parallel to and 12 nm distant 
from the Indonesian baseline. The Indonesian government, however, 
wishes to claim other zones beyond the territorial waters, and it will be 
necessary to consider whether the common boundary should be based on 
the principle of equidistance or on the principles of equity. Because it is 
not known what arguments each side might advance in favor of an equita
ble solution, the following comments are only related to possible lines of 
equidistance. If a line of equidistance were drawn, it could be related 
either to the baselines drawn by both countries or to the coastlines of each 
state. The line related to the baselines would be a smooth, uncomplicated 
boundary that would give Indonesia rights over about 6200 nm2 of ocean 
and seabed within the treaty limits of the Philippines. If the line of 
equidistance were related to the coasts of both countries, the area that falls 
to Indonesia is slightly reduced and a less regular boundary is produced. 
If an equidistant boundary is drawn between the two countries in this 
area, it would be surprising if these countries, so firmly committed to the 
propriety of archipelagic baselines, would abandon them to settle a com
mon boundary. Fortunately, the nature of the seabed is unlikely to com
plicate this question, because it lies beneath 3600 m of water and is not an 
attractive prospect for hydrocarbon deposits. 
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The Timor Sea 

In 1971 a n d 1972, A u s t r a l i a a n d Indones i a c o n c l u d e d treaties that 
establ ished seabed bounda r i e s that e x t e n d e d f r o m P a p u a N e w G u i n e a 
in the east to the waters between A s h m o r e I s land a n d P u l a u R o t i i n the 
west ( M a p 11). It was necessary to leave a gap i n the b o u n d a r y south o f 
eastern T i m o r , w h i c h was then c o n t r o l l e d by P o r t u g a l . N o w that I n d o n e 
sia has i n c o r p o r a t e d eastern T i m o r , the mat ter o f c l o s i n g the gap i n the 
seabed b o u n d a r y is one fo r the A u s t r a l i a n a n d I n d o n e s i a n author i t ies . 
F o r m a l negot ia t ions be tween the two coun t r i es began in F e b r u a r y 1979 
a n d have been w i d e n e d to i n c l u d e three o the r topics. T h e a d d i t i o n a l 
topics are: c o n t i n u a t i o n o f the seabed b o u n d a r y west o f the 1972 t e r m i n u s 
at po in t A 2 5 sou th o f P u l a u R o t i ; the seabed b o u n d a r y between C h r i s t 
mas Is land a n d J a v a ; a n d the b o u n d a r y sepa ra t ing areas o f fisheries 
j u r i s d i c t i o n . It seems l ike ly that the f o u r issues w i l l be t reated as a s ingle 
package. 

O n the ques t ion o f the seabed b o u n d a r y sou th o f eastern T i m o r , the 
two g o v e r n m e n t s are wres t l i ng w i t h the same d i f fe rence that e m e r g e d 
d u r i n g the negot ia t ions for the 1972 treaty. A u s t r a l i a argues that there 
are two con t inen ta l m a r g i n s between T i m o r a n d A u s t r a l i a . T o the sou th 
there is the b r o a d A u s t r a l i a n m a r g i n a n d to the n o r t h there is the n a r r o w 
Indones i an m a r g i n ; it is also asserted that they are separa ted by the T i m o r 
T r o u g h , w h i c h descends to a d e p t h o f 1700 f m . I ndones i a makes the 
c o u n t e r c l a i m that there is o n l y a s ingle con t inen ta l m a r g i n be tween the 
two coun t r i es a n d that the T i m o r T r o u g h is jus t a depress ion i n this 
c o n t i n u o u s feature. A c c o r d i n g l y , w h i l e A u s t r a l i a w o u l d nomina t e the axis 
o f the T i m o r T r o u g h as the cor rec t bounda ry , Indones ia regards the l i ne 
o f equid is tance as the p r o p e r l ine . T h e area b o u n d e d by these l ines i n the 
g a p measures about 12,000 n m 2 . T h e large size o f this zone is m a d e 
m o r e s igni f icant by the exis tence at its n o r t h e r n edge o f two o u t s t a n d i n g 
s t ructures suitable fo r e x p l o i t a t i o n . 

T h e d i f fe rence o f o p i n i o n i n 1972 was reso lved w h e n A u s t r a l i a a n d 
Indones i a agreed o n a b o u n d a r y that lay o n the con t inen ta l s lope o f the 
A u s t r a l i a n m a r g i n . Indones i a has m a d e it p l a i n that such a c o m p r o m i s e 
w i l l no t be satisfactory this t ime; it n o w seeks a b o u n d a r y that w o u l d lie o n 
the con t inen ta l shelf . 

T h e geo log ica l ev idence is inconc lus ive . A con t roversy exists o n 
w he the r T i m o r is i n a s u b d u c u o n zone u n d e r t h r u s t by the A u s t r a l i a n 
plate , o r whe the r it f o rms the over th rus t edge o f the A u s t r a l i a n plate , w i t h 
the plate b o u n d a r y s i tuated n o r t h o f the i s l and . F i t c h a n d H a m i l t o n h o l d 
the f o r m e r v i e w , 3 8 wh i l e A u d l e y - C h a r l e s , M i l s o m , a n d C h a m a l a u n take 
the c o n t r a r y p o s i t i o n . 3 9 , 4 0 Veevers , Falvey, a n d R o b i n s have p o i n t e d o u t 
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Map 11. The Timor Sea 

that if the answer to this question is going to be found, it will require 
research that probes beyond the surface and near-surface layers. 

O u r w o r k shows that regard less o f the d e e p e r s t ruc tures the surface a n d 
near - sur face processes active in fo redeeps a n d t renches a re essent ial ly the 
same, a n d thus canno t be used to d i s t i n g u i s h one type o f s t ruc tu re f r o m the 
o the r . 4 1 

When the area west of the present terminus at point A25 is considered, 
there is still disagreement between the two countries, but it has a dif ferent 
cause. Both countries propose that the seabed boundary should follow 
the line of equidistance, but they have different views about the baselines 
from which the line should be constructed. The Indonesian authorities 
propose that the line should be constructed between their archipelagic 
baseline and the Australian mainland. Such a proposal would discount 
the Australian islands in that sector and shift the line of equidistance 
southward in Indonesia's favor. Australia believes that the line of equidis
tance should give full effect to all Australian islands. 

There are four Australian islands that stand like outposts off the north
west coast of the continent. They are Scott and Ashmore reefs and Cartier 
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a n d B r o w s e is lands. A s h m o r e Reef , w h i c h lies 187 n m f r o m the con t inen t , 
a n d Scott Reef , w h i c h lies 154 n m f r o m the m a i n l a n d , have the greatest 
effect in p u s h i n g the l ine o f equid is tance between the two count r ies to
w a r d Indones ia a n d therefore in Aus t ra l ia ' s favor. W h e n the two l ines o f 
equid is tance are d r a w n , one g i v i n g the islands fu l l effect a n d the o the r 
d i s c o u n t i n g t h e m entirely, they b o u n d an area o f about 21 ,600 n m 2 ou t to 
the 2000 fm isobath. A s h m o r e R e e f has a l ready been taken in to account i n 
f i x i n g the t e rminus o f the 1972 seabed b o u n d a r y , w h i c h is shown o n M a p 
11 as po in t A 2 5 . T h i s t e r m i n u s is o n the l ine o f equid is tance , a n d , i f the 
islands are d i scoun ted w h e n any ex tens ion is made , it w i l l be necessary to 
agree o n a l ink between po in t A 2 5 a n d the new l ine o f equidis tance 
between Indones ia a n d the A u s t r a l i a n m a i n l a n d . 

W i t h respect to the seabed b o u n d a r y between C h r i s t m a s Is land a n d 
J a v a , A u s t r a l i a w o u l d be p r e p a r e d to agree to a l ine that fo l lowed the 
insu lar m a r g i n ; however , Indones ia has ques t ioned whe ther the i s l and 
generates any r ights to con t inen ta l she l f resources. T h i s view is appar 
ent ly advanced because C h r i s t m a s Is land lies w i t h i n 200 n m o f Indones ia 
a n d is compara t ive ly remote f r o m A u s t r a l i a . T h e r e can be no ques t ion , 
however , that this Indones ian q u e r y runs c o u n t e r to the proposals c o n 
ta ined in the D C L S . 

C o n c e r n i n g the f ina l issue, fisheriesjurisdiction, both count r ies bel ieve 
ag reement c o u l d be reached o n a b o u n d a r y co inc iden t wi th the l ine o f 
equid is tance between t hem. S u c h agreement , o f course , w o u l d st i l l de
p e n d o n a c o m m o n view o f the baselines to be used. A n equid is tant 
b o u n d a r y wi l l l ie south o f the seabed b o u n d a r y settled in 1972, a n d this 
w o u l d m$an a d i v i s i o n o f r e sou rce ju r i sd i c t i on in these areas, wi th A u s t r a 
l ia c o n t r o l l i n g the seabed resources a n d Indones ia c o n t r o l l i n g the re
sources o f the o v e r l y i n g waters. Disputes re la t ing to al legat ions o f in te r 
ference, p o l l u t i o n a n d har rassment m i g h t deve lop in such areas. T h e 
special p r o b l e m associated wi th Indonesia 's t r ad i t iona l f i sh ing i ndus t ry 
has been addressed by a special p r o v i s i o n i n an ex i s t ing m e m o r a n d u m o f 
u n d e r s t a n d i n g . 

It w o u l d be r emarkab le i f e i ther c o u n t r y ach ieved al l it wan ted i n 
connec t i on wi th these four quest ions. It seems l ike ly that m u t u a l conces
sions in separate areas wi l l pave the way for f ina l sett lement. 
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1. U S D e p a r t m e n t o f State, G e o g r a p h e r , "St ra ight baselines: People 's 
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no. 4 3 , 31 J u l y 1978, W a s h i n g t o n , D . C . (hereafter Boundary Study). 
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