Table 3. Coastal State rights over ships carrying hazardous cargoes

A: Oppose both ~ B: Ambiguous C: Prior notif. D: Prior author. E: Prohibition

Germany Colombia - Canada Egypt Argentina

Italy® Ecuador Djibouti Guinea Haiti

Japan Mexico | Libya Iran lvory Coast -

Netherlands Uruguay Malta Malaysia Nigeria

Russian : Pakistan Oman Philippines
Federation Portugal Saudi Arabia Venezuela®

Singapore United Arab Turkey

Thailand - " Yemen

United Kingdom
United States

°In light of Italy’s active involvement i in the 1996 Izmlr Protocol it seems likely that Italy will no longer
object to.prior notification.

®Venezuela made a similar declaration as the States in Group B. =



IMF Code of Conduct on
Safe Carriage of Irradiated

| Nuclear Fuel

*Now covers physical
requirements

* In process of addressing
requirements of notification
~and preparation of emergency
response plans



Sources of International Law

Treaties

1982 U.N. Law of the Sea Convention
Basel Convention

IMO
IAEA

UNEP Regional Seas Treaties

Customary International law

State Practice

Claims and Counter Claims



Prior Notification Is Not Uncommon
Denmark }
Norway } Foreign Warships
Sweden }
U.S.-Canada - Dixon Entrance
1996 Mediterranean Protocol

Basel Convention

IAEA Code of Practice



1999 Protests
Caricom: “Unwavering opposition”
Pacific Island Leaders:
Compensation
Prior Notification
Consultation
Environmental Impact Statements
Emergency Response Plans
New Zealand:
Ban on Passage Through EEZ

South Korea:

Protest on Using Tsur'uga Strait



What Financial Security Can Be Required of
the British Vessels CarrVI_g Ultrahazardous

Nuclear Cargoes?

* Are they “government-owned or
government-operated”?

* Are they “engaged in maritime trade”?

The British Minister of State for Energy
(John Battle) said on July 27, 1999, that these
vessels “are civilian vessels engaged in
commercial cargo operations. They have no
special status.”



CONCLUSIONS

1. A rule of international law is emerging
that allows countries to restrict passage through
waters under its jurisdiction based on the nature
of the cargo.

2. Current international law requires the

shippers of ultrahazardous cargoes to

A. Prepare in environmental impact
assessment.

B. Consult with affected countries.

C. Prepare emergency contingency
plans. | v
D. Create an effective liability regime
with adequate funding. |

3. The International Tribunal for the Law of
the Sea is available for dispute resolution.

4. If other options are not effective,
unilateral action can be taken by concerned
coastal and island states to enforce the
governing international law principles.



What Is the Obligation to Notify and
Consult?

1. Disclose the nature of the project, and
evaluate its risks (Environmental Impact
Assessment).

2. Listen to the concerns of affected
nations.

3. Accept their helpful suggestions.

4. Explain why the rejected suggestions
“have been rejected. |




Claim Under Law of the Sea Convention
Dispute-Resolution Procedure

Shipping Nations Have Violated:

A. Their duty to prepare an EIS,
Articles 204-206

B. Their duty to consult with affected
nations and develop contingency
plans, Article 199

C. Their duty to protect and preserve
the marine environment, Articles
192, 235, 194(5)

'D. Their duty to create an appropriate
liability regime, with appropriate
compensation, Article 235(3)



When Is Unilateral Action Permissible?
* Countermeasures
* Reprisals
% Actions Taken to Enforce International
Law When Other Optwns Prove to Be

Inadequate

Actions Taken to Protect Coastal Environment
* British bombing of Liberian oil tanker

Torrey Canyon in 1967.
* Canadian seizure of Spanish vessel Estai

in 1995.

Other Umlateral Actlons taken on the High

Seas
* French seizures of merchant ships in the

1950s thought to be taking arms to Algeria.
* U.S. declarations of exclusionary military
zones in the Pacific in the 1950s to test nuclear

bombs.
* U.S. seizures of Haitian Vessels bringing

refugees to Florida in the 1990s.




Options and Approaches

Continue Working Through

UN/IMO/TAEA/NPT

Use Regional Bodies

** Permanent Commission for
S. Pacific

** OPANAL
** Southern Cone Neighbors

International Tribunal for the

Law of the

Sea

ntervention to

Unilateral |

Protect Coastal Environment



The law of the sea is "not a static body of
absolute rules, but rather a living, growing,
customary law, grounded in the claims,
practices, and sanctioning expectations of
nation-states..."’ |

The law governing the seas is thus
developed by the "continuous process of
interaction in which the decision-makers of
individual nation-states unilaterally put forward
claims of the most diverse and conflicting
character" and decision-makers in other
nation-states "weigh and appraise these
competing claims...and ultimately accept or
reject them."?

1Myres S. McDougal and Norbert A. Schlei, The Hydrogen Bomb Tests in Perspective: Lawful Measures for
Security, 64 Yale L.J. 648 (1955)
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Non-European Coastal States
Are Being Treated as “Second Class”

Because Passage in Europe Does
Require Consent of the Coastal State

* 1996 Izmir Protocol

* 1992 EC Council Directive

Basel Convention

IAEA Code



Caribbean Protests

1992 - CARICOM Statement
1994-95 Widespread Protests

1997- Joint Declaration by Argentina,
Brazil, Chile, Uruguay -- Unilateral
Action Can Be Taken to Protect
Coastal Populations

Dec. 1998 - Association of Caribbean
States -- Moving to Establish
Caribbean as Nuclear Waste
Free Zone

1998-99 - Further Protests --
CARICOM, Organization of
Eastern Caribbean States, etc.



Chilean Resolution, Adopted July 4, 2002

Considering...

9. That the international law governing this shipment,
Article 56 of the Law of the Sea Convention provides to the
states the jurisdiction of the Economic Exclusive Zone (EEZ
- 200 miles) to protect and preserve the marine environment.
The shipment of 2001 avoided Australia and New Zealand
EEZ, but it went through the EEZ of several Pacific nations.
The return shipment would also violate a United Kingdom
commitment to the International Tribunal of the Law of the
Sea (ITLOS) in November 2001, saying that there would be
no import of Plutonium MOX fuel associated to the
operations of Sellafield MOX plant before October of 2002.

10. That, in spite of more rigorous environmental
legislation in Europe, there has not been any international
environmental impact assessment about the risks of this
shipment.... There has been no consultation about how to
respond to emergencies or attacks, and neither an effective,

fair, and just liability regime nor any compensatory
arrangements exist, even though the coastal states assume
the biggest risk....

- The Chamber of Representatives agrees:

1. To reject the possibility that once again the transfer
of plutonium or other dangerous substances, between Asia
and Europe, use, as a sailing route, the Pacific Ocean and the
Cape Horn, putting in risk the Chilean Economic Exclusive
Zone, and disregarding the rights of Chile and other coastal
nations....





