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FOR THE DISTRICT OF HA WAIl 

MERRILL LYNCH, PIERCE, } 
FENNER & SMITH INCORPORATED, } 

} 
} 

Plaintiffs, } 
} 

~ } 
} 

ARELMA, INC., et al., } 
} 

Defendants. } 

---------------------------} 
I. Background 

CASE NO. CVOO-00595 MLR 

PIMENTEL'S SUPPLEMENTAL 
MEMORANDUM IN OPPOSITION TO 
ARELMA INC.'S MOTION FOR 
SUMMARY JUDGMENT 

In response to Arelma Inc.'s Motion for Summary Judgment, defendant Pimentel filed, 

inter alia, a Rule 56(f) affidavit asserting that the deposition of Jean Louis Sunier was needed 

before summary judgment could be decided. Sunier was an uncooperative witness and refused 

to appear at a deposition as ordered by his Court. Sunier did finally testify at deposition, but 54 

days after this Court found Suntrust Investment Co. in contempt on June 20, 2002. That 

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



deposition was held in Divonne, France on August 13,2002. Accordingly, Pimentel now 

submits this Supplemental Memorandum of Law in opposition to the Motion for Summary 

Judgment of defendant Arelma Inc. 

II. The Testimony of Sunier and Other Discovery 

The Sunier memorandum of November 3, 1997 (Ex. "H") lays out the history of Arelma 

and the establishment of the Merrill Lynch account. 

At the time when I was working for Swiss Bank Corporation, and as a senior 
officer of the bank, I was called to follow up a new relationship, established in 
september 1972 with the late Mr. Ferdinand Marcos. We were requested, in fact, 
by Mr. Joe Campos, who was a very close friend to Mr. Ferdinand Marcos, to set 
up a Panama Company in whose name an account will be opened with Merrill 
Lynch Asset Management, New-York and, simultaneously, a very small account 
with Swiss Bank Corp Geneva for the payment of the yearly fees of the company. 
We did carry on the instructions ... and a company called ARELMA INC. was 
incorporated with the assistance of Swiss Bank Corp. Panama. . ... I was the only 
person who was in contact with the family Marcos, through Mr. Campos. 

It is clear from the memorandum that Ferdinand E. Marcos was the beneficial owner of Arelma 

and that it was money from him that was deposited in the Merrill Lynch account. Sunier 

testified that he wrote the memorandum on November 3, 1997, the signature on it was his, it was 

written for the Zurich district attorney as Sunier's "testimony," he was represented by legal 

counsel, and that the facts therein were true. Sunier Dep. at 42-45 (Ex. "I") Sunier also verified 

the accuracy of Sun trust's Responses to Golden Budha's Requests for Admission, Nos. 6 and 7 

which state: 

Request 6: That Arelma, Inc. was incorporated for the purpose of hiding assets 
owned by Ferdinand Marcos. Response: To Suntrust's knowledge, the purpose 
of the incorporation of Arelma, Inc. was to receive funds owned by Ferdinand 
Marcos. Suntrust does not know whether these assets were supposed to be 
hidden, and if so, from whom. 
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Request 7: That Arelma, Inc. was controlled by Ferdinand Marcos or hi s 
representative during hi s lifetime. Response: Admitted. 

Sunier Dep. at 45-47 (Ex. " I" and "J"). 

Sunier also identified Arelma's articles of incorporation. Sunier Dep. at 116 (Ex. "I"); 

English translation of articles (Ex. "K") The al1icles of incorporation, at page 4, require that 

Arelma hold an annual shareholders meeting. Sunier testified that only one shareholders 

meeting was ever held for AreIma between 1972 and 2000. It was in hi s office with another 

officer from Swiss Bank Corporation and lasted 15 minutes . Sunier Dep. at 89-92; 156-57 (Ex. 

" I") Sunier also testified that Are lma never had employees, an accountant, or prepared balance 

sheets and tax returns. Arelma paid no income taxes and had no assets beyond the Merrill Lynch 

account and the account at Swiss Bank Corporation. Sun ier Dep. at 89-92 (Ex. " I") 

Relevant to the issue of whether Swiss authorities confiscated the Are lma share 

certificates, Sunier testified that the Republic of the Philippines never owned the share 

certi ficates and that no compensation was paid for the share cel1i ficates when they were taken by 

Swiss authorities. Sunier Dep. at 91-92 (Ex. " I") 

In discovery (subsequent to filing its summary judgment motion), Arelma and PNB 

produced two decisions of the Swiss Federal Supreme Court (with translation from the German 

into Eng li sh) dated December 19, 1997 and January 7,1998 in which Arelma was an appellee 

represented by counsel. In each decision the C01ll1, Switzerland's highest, stated: 

In the present case the appellees are nominally the rightful owners of the disputed 
bank accounts; however, those entities were formerly controlled by Ferd inand 
Marcos, who had actual power of disposition over the property, despite the formal 
legal independence of the trust and the company. The present Appellees.have not 
disputed these facts, nor have they credibly presented argumentation or evidence 
that the accounts were acquired from Ferdinand Marcos with Appellees as 
independent good faith acquirers. 
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Swiss Federal Office o/Police Matters v. Fondation Maler, Arelma, Inc. et al., No. B 65471129 

(1997) at p. A14; Swiss Federal Office o/Police Matters v. Fondation Maler, Arelma, Inc. et al., 

No. B 65471129 (1998) at p. C17. (Ex. ilL 'j(English translations). Arelma and PNB's Swiss law 

expert acknowledged the accuracy of the translation of the above two quoted sentences, that 

these decisions were final under Swiss law, and that Switzerland applied rules of res judicata 

and collateral estoppel. Lebrecht Dep. at 27-32 (Ex. "M"). 

III. Argument 

As set forth at length in Pimentel's Opposition Memorandum, Arelma claims it is the 

owner of the proceeds of the Merrill Lynch account since the account was in its name. Pimentel 

claims that Arelma was an instrumentality or alter ego of Ferdinand E. Marcos, and the Class is 

a judgment creditor of his Estate entitled to the proceeds of the Merrill Lynch account. If 

Pimentel is correct, its claim has priority. The facts stated above demonstrate that Pimentel's 

claim is amply supported by the evidence and there are genuine issues of material fact which 

preclude summary judgment in favor of Arelma. 

A. Federal Common Law Applies to Pimentel's Claim 

Because Arelma was incorporated under the laws of Panama, Arelma contends that 

Panamanian law should govern. (Arelma Reply Memo at 7) However, it is contrary to the public 

policy of the United States to apply the law of Panama when, based on Arelma's contention, 

Panamanian law precludes use of the alter ego doctrine among private parties. In First National 

City Bank v. Banco Para el Comercio Exterior, 462 U.S. 611, 621 (1983), the United States 

Supreme Court precluded United States courts from applying foreign law to decide an alter ego 

issue. Speaking for the Court, Justice O'Connor wrote: 
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As a general matter, the law of the state of incorporation normally determines 
issues relating to the internal affairs of a corporation. Application of that body of 
law achieves the need for certainty and predictability of result while generally 
protecting the justified expectations of parties with interests in the corporation. 
Different conflicts principles apply, however, where the rights of third parties 
external to the corporation are at issue. To give conclusive effect to the law of 
the chartering state in determining whether the separate juridical status of its 
instrumentality should be respected would permit the state to violate with 
impunity the rights of third parties under international law while effectively 
insulating itself from liability in foreign courts. We decline to permit such a 
result." [citations and footnotes omitted] 

See also /tel Containers International Corp. v. Atlanttrafik Express Service Ltd., 1988 U .S.Dist. 

LEXIS 7051 at 12 (SONY 1988); in accord, Goya Foods Inc. v. Unanue, 233 F.3d 39 (pt eire 

2000)(applying New York law to pierce corporate veil of Panamanian corporation and impose 

$6.9 million liability on individual shareholder). Long before Justice O'Connor penned the 

above, the Illinois Supreme Court had explained in Edwards v. Schillinger, 245 Ill. 231, 91 N .E. 

1048, 1053 (1910) the dichotomy between internal and external affairs ofa corporation. It held 

that the term "internal affairs" does not extend to cheating creditors, but must be confined to 

relations affecting only stockholders and corporation among themselves. 

Pimentel and the Class being creditors of the Marcos Estate, First National City Bank 

precludes the application of Panamanian law by a United States court. Accordingly, this Court, 

having federal subject matter jurisdiction under the Federal Interpleader Statute, 28 U.S.C. 1335, 

should apply federal common law to the question of whether Arelma was an instrumentality or 

alter ego of Fer din and E. Marcos. Board o/Trustees v. Valley Cabinet & Mfg. Co., 877 F.2d 

769, 772 (9th Cir. 1989). Under Board of Trustees, the applicable test is: 

1) the amount of respect given to the separate identity of the corporation by its 
shareholders; and 
2) the degree of injustice visited upon the litigants by recognition of the corporate entity; 
or 
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3) the fraudulent intent of the incorporators. 

For a party to prevail, it must satisfy the first prong and either the second or third prong. UA 

Local 343 v. Nor-Cal Plumbing, Inc., 48 F.3d 1465, 1475 (9th Cir.), cert. denied, 133 L.Ed.2d 

203 (1995). 

B. Genuine Issues of Material Fact Preclude Summary Judgment for Arelma 

1. The Evidence Is Virtually Uncontroverted that Arelma was the 
instrumentality or alter ego of Ferdinand E. Marcos 

Both the testimony and relevant documents show that Marcos owned and controlled 

Arelma. Sunier, who created Arelma, held the share certificates and monitored its investments 

from 1972 to 2000, has admitted this. The Swiss Federal Supreme Court has held that Marcos 

controlled Arelma, and this finding is binding on Arelma through collateral estoppel. Parklane 

Hosiery Co. v. Shore, 439 U.S. 322,331-32 (1979); Lebrecht Dep. at 27-32 (Ex. "M"). 

2. There Is Strong Evidence That Recognition of the Corporate Status of 
Arelma Would Work an Injustice on Human Rights Victims 

Simultaneous with the Declaration of martial law in the Philippines on September 21, 

1972, Marcos incorporated Arelma in Panama to conceal his personal assets. At the same time 

Marcos declared martial law, he also issued General Orders Nos. 1 and 21 requiring the arrest 

and imprisonment of political dissidents. Ex. "N". The Class members consisted of political 

dissidents arrested thereafter on the authority of Marcos and tortured, summarily executed or 

disappeared. Arelma, which was in privity with Marcos, is bound by the findings in this Court 

and the Courts of Appeals for the Ninth Circuit that Marcos committed human rights abuses 

against the Class beginning on September 21, 1972. See Sparks Nugget, Inc. v. Commissioner, 

I The General Orders are admissible, inter alia, under FRE 803( 16). 
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458 F.2d 631,639 (9th Cir. 1972)(" ... public policy underlying the doctrine of res judicata , as a 

bar to repetitious litigation, would support a finding of privity between a close corporation and 

its sole or controlling shareholder."); In re Gottheiner, 703 F.2d 1136, 1139-40 (9th Cir. 

1983)(sole shareholder is in privity with corporation and bound by collateral estoppel). These 

decisions include: In re Estate of Ferdinand E. Marcos Human Rights Litigation, 910 F.Supp. 

1460 (D. HI 1995); Hi/ao V. Estate of Ferdinand Marcos, 103 F.3d 767 (9th Cir. 1996). For the 

same reason Arelma is also bound by findings of this Court and the Ninth and Second Circuits 

that the Marcoses engaged in a pattern and practice of concealing their assets through the use of 

foreign accounts in the name of aliases and shell corporations. Judgment of February 3, 1995 in 

Hi/ao v. Estate of Ferdinand Marcos (Ex. HA" to Amended Ans. to Amended Compi.); Hi/ao v. 

Estate of Ferdinand Marcos, 25 F.3d 1467, 1480 (9th Cir. 1994); Republic of the Philippines v. 

Marcos, 862 F.2d 1355 (9th Cir. 1988); and Republic of the Philippines V. Marcos, 806 F.2d 344 

(2nd Cir. 1986). It is a reasonable inference that Marcos' concealment of his assets through 

Arelma at the very time he started his campaign of terror was intentional. Therefore, Pimentel is 

able to satisfy the "injustice" prong of the applicable test. 

3. The Current Holder of the Arelma Share Certificates Lacks Authority 

Sunier confirmed that the Republic of the Philippines never owned the share certificates 

and that Swiss authorities paid no consideration for the certificates before taking them and 

transferring them to the Republic. Sunier Dep. at 91-92 (Ex. "I"). The Republic transferred the 

shares to PNB which purported to change Arelma' s directors and officers and demand the 

proceeds of the Merrill Lynch account. On this record there are genuine issues of material fact 

as to what authority Arelma has to claim the Merrill Lynch proceeds. A court in the United 
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States will not recognize a foreign decision confiscating property without payment of 

compensation. It is immaterial whether the laws of the foreign country may clothe the 

confiscation with an aura of legitimacy - which is always the case; it is simply a matter of 

American public policy not to give credence or recognition to those decisions. 

4. Conclusion 

For the reasons set forth in Pimentel's Opposition Memorandum and this Supplemental 

Memorandum, there are genuine issues of material fact which preclude entry of summary 

judgment in favor of Arelma. Accordingly, Arelma's Motion for Summary Judgment must be 

denied. 

Dated: October ,2002 
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