
6913703162 
B8J13/2BB2 B8:42 69137B3162 GOVERNORS OFFICE KSA 

. 8-05-2002 11 ;~~AM FROM ANDREA S HILLYER 691 32e 6486 

PAGE B2/29 

P.2 .. 

Memorandum 

To: Floor Leader Jackson 

. F:rom: .Legislative Counsel for. the Kosrae. State .L~gislatu.re 

Re: CODstit"tionallimit 00 term of oR"lCe for Lt. Governor. 

Date:· 26 March 2002 

Summa!',.. 

Kosrae Constitution. Amcle' V. Section 6 establlshes the qualifications and 
tenn guidelines for the Office of Lt. Governor. The language of Section 6 
specifies that th.e Lt. Governor is elected at the same tittle an.d for the f>same tcnn lt 

as the Governor. Section 6 has no explicit language on the issue of consecutive 
t£nn Ii!]lits. 

When analy:cjng constitutional provisions, CouTts first look to the plain 
language of the provision. .If the language is dear and unambiguous, the Comt 
willlQok no further. Therefore, whether or not the Lt. Governor is limited to tw-o 
cOllseculive terms depends O'B the interpretation of. "same tenn:" . 

. "Same term" can be interpreted two wa~. It can be interPtetedto mean 
tltenn of office, if which is defined in Article V, Section 3 as running from noon on 
the second .Monday of January following a general election until noon on the 
second Monday of January four yeats thereafter. Orr'-' 'all be inteq>reted as an' 
adoption of all "term" guidelines applicable to the Go . or~ including the two 
consecutive tenn limit. '. 

If the Court cOIlcludes the constitutional t~e is clear alld speaks only 
to the "tenn of office. II the Lt. Governor has no term limits_ If the Court looks 
bey~md the plain language of the constitutional provision, the Lt. Governor may be 
limited to two consecutive terms. 

n~ere are no Kosrae ox FSM Court decisions on tllis issue, so it is a case of 
flrst impression. Consequently, one cannot r . ct willi any degree of certainty 
pow a Court will decide the issue i it arises. Therefore~. if the enate Wl' es to 
make certain the Lt. Governor is limited to two consecutive terms, the Senate 
should immediately propose an Amendment to Article V, Section 6 to include the 
explicit language found in Article V, Section 3. 
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Detailed Analysis 

When interpreting a constit~onal provision,. the Court should :first look (0 

the plain la~JUa.ge of the applicable provision. FSM"V. ripen, 1 FSM -Inttm. 79, 
82 (Pon. 1982) (Analysis of the Constitution IJl,ust start with the words of the 
constitutional provision. If these words are clear and ptnnit only one possible 
resultt the Court should go no further.). . 

However, if the Court is not certain about the meaning of language in a 
. constitutional provision, it may resort to Constitutional Convention Journals for 
guidance on its meaning. See Nena v. Kqsrae (m), 6 FSM lntnn. 564, 568 (App. 
1994) C'A litigant. .in Qfder to make arguments based on the legislative history of 
the cWlStitutiOllaJ provision, must first show the ambiguity in the constitutjonal 
provision. Only if the constitutionalla:nguage is unclear or ambiguous can a court 
proceed to consult the constitutional convention journals and the historical 
background. tI). 

'Plain Language oCtile COQstitutioll:lll Provisions: . 

Kosrae Constitution., Artiole V, Sec. <5 establishes the qualifications for Lt. 
Governor. This clause also ~pecifies the election time and term for the Lt. 
Governor. The Clause states: 

The Lt. G<Wen1Ol' has the same qualifications as the Governor. The 
Lt. Governor is e.lected at the same time~ and for the same term .. 

Since the Lt, Governor qualifications are li'tlked to tbo~ of the G<>vem()~. 
one must Jook to the provisions relatill.g to the Governor for. further guidance. 
Kosrae Constitution, Article V, Sec. 3 js tberelevant provision relating to the 
Governor's qualifications and tenn guidelines, 

KOSl'ae Constitution, Atticle V. Sec. 3 states: 

The tenn of office of the Go~ernor begins at noon on the second 
Monday of January following the genet'41 election and ends at noon 
on the second Monday of January four years thereafter. A (jovernor 
may not bold the same office for more than two ¢Qllsecutive tenus 
and is eligible to hold the office only after OIle full term has 
interrupted since his last day;n office. 
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This Constitutional provision does two tbi.tigS: 1) it estabHshes a four year 
"tenn of office" for the Office of Governor, and 2) it sets a limit to the number of 
consecutive terms a Governor m~y serve, 

Kosrae CQnst.~ Article V, Sec. 6~ however" ~1utes only that tb.e Lt. Governor 
serves the "same term" as the Govem.or. Therefore, the question arises whether 
Articulate V. Sec. 6 also adopts the Governor's consecutive term limitation. The 
answer depends on the interpt'etation of the language "same term. It . 

"Same term" Call be construed as relating only to the first clause of Article 
V ~ Sec. 3 ~ defining the Governor's "term of office. I' Under this intetpretation., the 
Court may conclude that silence regarding a consecutive term limit m~ans there 
are n.o term limits for the Lt. Governor. Arguably. if the Constitutional 1 
Convention Delegation put the consecutive term limit in Secti.on 3. they could 
have put it in Secti0ll6 if they had wanted to do so. Consequently. a Lt. Governor 
could feasibly serve an indeimite number of tenus; . ' I' 

.. 
Constitutional Convention History: 

" 
\, , '" 

Where constitutional language does not proyide ~ llitmistakable answer 
courts may look to the journal of the Consiituti0na1 Convention for assistance in 
determining the meaning of the constitu.tional words. FSM v. Jonathan~ 2 FSM 
Inirm. 1 S9~ 193 (Kos. 1986). Sinoe there are ""'Yo possible interpretations of the 
language "same tenn. If the Court may consult the Constitutional Convention 
HistOty to det:ennine the drafter·s intended meaning. Kosrae has had two 
constitutional conventions; in 1983 and in 1995. , , . 

a) 1983 Constitutional CQuvention 

In the 12.83 Consfj1'11tion,. the'tenn limit for the. GOVe1ROr was found in Art., 
V~ Sec. 5. That section said: . 

,The GoVernor may not bold anotller publiC office or public 
emp.loyment during his tenn ·of office. No person who has been 
Govemol" for two terms may be again eligible to be elected (Jovernor 
Wltil one full term has iUter:vened. . 

The Committ~ RePort for that section illustrated the Comillittee's COllcern 

over t.J.tll.united t~rms for the Governor. The report lists the following reasons for 
linriting the Governor to two consecutive tenus: . . . , 
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1) Unlimited re-election gives 1he Governor the 
opportunity to build a political maohine which could be used to 
perpetl;late reMelection., Unlimited, ~ontinuation jn office would allow 
a Governor to amass too much political power. 

2) The Office of Governor would be available to new 
persons with new ideas more often. and keep the Governor more 
responsive to the wishes of the people_ ' 

3) In fostering self-perpetuation, a Governor may do what 
is necessa.ry to win re-election rather than what is right. 

4) It could,·be diffioult to defeat an incumbent regardless 
his qualifications. 

J. Kos. COl Comm.. (lIl v. Structure and 
-NW'I...wP makes no reference to the Lt. Governor. 

In the 1983 Constituti()~ Article V, 'Sec. 6 established the Lieutenant 
Oovemor's qualifications and term. That section said: 

The Lieutenant Governor shall have the same qualifications as the 
Governor. The Lieutenant Governor is elected at the scune titoe, for 
the same tenn, and in the same manner, as the Gowmor. 

rt on that provision is silent about term limits for th.e 
Lt GOvernor. stattitg only "[sJince e leutenan vernor becomes the ovemQr 
when the Governor leaves office, is ab~ from the State, or UDable to perform his 
dulies~ the Lieutenant Governor should have the same qualificationst ~ and be 
elected in the same manner as the Governor. n SCREP No. J ..s3·1 0, J. Kos. Con. 
Con, (1983) (Corom. on Gov. Structure and Fuuctions), 482. . 

Consequently, the histOry of·the 1983 Constitution provides little guidance. 
The proposal for these proviSions was titled "Pioposat No, 1-&341 ReJatmg to the 

. term of office of the Governor and Lieutenant Governor." Since the provisions 
were introduced together, argua.bly~ everything that applied t() the Governor was 
intended to apply to the Lieutenant Governor. But) the language of Section 6 does 
not ~lici~yadopt the consecutive texm limit. Therefore, an equally strong 
argument can be made that the entire Delegation rejected tenn limitS for the Lt. 
Governor. 

The Constitutional provisions relating to the Govemor and Lt. Governor's 
. ten:ns of office were re-visited during the 1995 CODstitutional Convention. The 
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1995 Constitutional Convention Committee Reports present an argument that the 
drafters intended to establish a consecutive term limit for the Lt. Governor. 

b) . 1995 Constituti~nal Convention 

In 1995~ the Constitutional C()t;tv~tion proposed several amendments 
relating to the Oovernor and Lt. Governors terms of office. ¥ost of the .. 
amendments, however, simply stref'm1ine4 Article V, leaving the substance of the 
Pl'ov.isions the same. The relevant amendments changed Article V) Sec. 2~ 3) S~ 
and 6. 

'Proposed Amendment No.3, "amending Section 4 of Article IV and 
Section 3 of Article V ~ to change the terms of office of the Governor. Lt. Oovernor 
and members oithe Kosrae State LegisJature 'l moved the Govemorts term . 
limitation clause from Article V, Section 5 to Section 3, witlt little substantive 
change in the language. COlnm. Proposal No. 2w 95-031, (D.P. No. 2-95-079), J. 
Kos. Con. Con. (1995) (Comm. on Gov. Structu1'e and Functions). 

The' Committee Report for that Amendment proposal sCates: 

/ 

... ~ subject proposal would also limit the ability of the Govern,or 
and Lt. Governor to hold the same office for two consecutive tenns. 
and would only be eligible to hold the same office after one term has 

. lapsed. ,. . . . . 

Your Committee fully embraces the concept of limithlg the 
terms of these public offices,. taking into account the numerous times 
this iSSue was brought up in our community meetings. The public is 
desirous of limitins the tenns of ow' elected officials. The concerns 
that we heard relating to Jhe problems associated with the "ci;l.teer" 
politicians. and the unfair' advantages such situations present> are 
appropriately addressed by the subject proposal. 

SCREP No. 2-95-059, J. Kos. Con. Con. (1995) (Comm. on Gov. Structure and 
Functions). 

t Several Floor Amendments were submined on the original amendment 
,roposal. T.he Floor Amendments included pwpose statements which likewise· 
showed intent to apply the term limitation clause t() the Lt Governor. See e.g. 
Floor Antendment No. 35 f'l'he pu,rpose of thi!> amendrnent is to allow the 
Governor (and Lt. GOvel11Qr) to hold the same office for no more than two 
consecutive tenns) (internal parenthesis in original) and Floor Amendment No. 38 
(same) .. These reports and purpose statements indicate that the C()~ittee of 
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Govenuneru Structure and Functio.o5, at least, intended the consecutive texm limitation to apply the Lt. Governor, 

Kosrae Const., Art. V, Sec. 6~ relating t'O ~ qualifications and tenn for the Lt. OtWernor was also amended in 1~5. Howe~. the amendment. again. was . pot substantive. The amendment·to Section 6 dropped the lanb"Uage requiring that the Lt. G<>vernor be elected "in the same maxmer as the GovenlQf." Th~ amendment proposal for Section 6 was oombined with an. amendment proposal for Sectlqn 2, changing the manner in, which both the Governor and Lt Governor are elected. (C.P. No. 2-95 .. 036). Therefore. the Jtill the same manner'l language was no longer necessary in light of changes to Section 2. 

The Committee Reports for Sectio~ 6 are. 'once ~ silent about consecutive tenn limits for the Lt. Governor. Consequently. although the Committee Reports for Seotion 3 present an argument in favor of applying the consecutive tenn limit to the Lt. GQven\()j;' ~ explicit language was .never adopted. Therefore, arguably, again expressing ali implicit intent by the entire delegation to exclude such a limitation on the Lt. Goyernor. 

Condusiull 

e lain language of Article V) Section 6 ~ts no tenn limitation for the Lt. Governor. The clause app les e same term" to tbe Lt. ovem()r as or le Governor. Whether or not the Governor's term limitation also ap,pJies t~ thCi Lt. __ Governor depends on the .inteIpretation of the language "wne term." fThe 1995 Constitutional HistQl)' presents the argument that Article V~ Section t:'relating to the term of the Lt. Govemor~ was intended to adopt all term guidelines established for the' Governor. including the two <;Ollsccutive term limit. However; a COUll could as easily conclude that regardless of the 1aIlhruage in the Committee Reports, 

/ 

the Constitutional Convention Delegation would have included the same explicit lallguage illArticle V. Seotion 6 if they had intended the tenn limit to apply to the Lt. Govemo"iJ Ifthe Senate wants to .make sure tbe Lt Governor bas the sttme two consecutt""c tenn limit of the Governor and Senators, the Senate should immediately pt"opose a Constitutional Amendment to include the explicit language in Article V ~ Section 6. 
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