NO. 29372

IN THE SUPREME COURT OF THE STATE OF HAWAI‘I

ESTATE OF FRANCISCO SISON, JOSE)
MARIA SISON and JAIME PIOPONGO, )

)

Plaintiff-Appellants, )

)

VS. )

)

ESTATE OF FERDINAND E. MARCOS )
)

Defendants-Appellees. )

ORIGINAL PRECEDING

MOTION TO FILE AMICUS CURIAE
BRIEF; AMICUS CURIAE BRIEF;
CERTIFICATE OF SERVICE

MOTION OF THE CLASS OF HUMAN RIGHTS VICTIMS TO FILE AMICUS
CURIAE BRIEF

Robert A. Swift

Kohn Swift & Graf, PC

One South Broad Street, Suite 2100
Philadelphia, PA 19107

Telephone: 215-238-1700

Fax: 215-238-9806

Email: rswift@kohnswift.com

Sherry P. Broder #1880

Jon M. Van Dyke #1896

841 Bishop Street, Suite 800
Howa:lvly, Hawai‘i 96813
Telephone: 808-531-1411
Fax: 808-531-8411

Email: sherrybroder@sherrybroder.com

jvandyke@hawaii.edu

Attorneys for amicus curiae Class of
Human Rights Victims and
Representative Celsa Hilao

VUVA L VWHON

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection

0€:11HY 8- 3308002

Q3714



MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Pursuant to Rule 28(g) of the Rules of Appellate Procedure, the Class of Human Rights
Victims, through Class Representative Celsa Hilao, hereby moves to file a brief amicus curiae in
relation to the Certified Question submitted by the U.S. District Court to the Supreme Court of
Hawaii.

This amicus brief is filed in support of the brief filed by Jaime Piopongco, the Estate of
Ferdinand Sison, and Jose Maria Sison, and to provide additional arguments regarding the issue
presented to this Honorable Court. This Court’s analysis of the issues and answer to the question
may have an impact on the rights and claims of the Class of Human Rights Victims.

The proposed amicus curiae brief of the Class is attached.
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I. CONCISE STATEMENT OF THE CASE

This amicus curiae brief is filed by the Class of Human Rights Victims, consisting of
9,539 members, who filed a claim for compensation against Ferdinand E. Marcos in 1986 for
damages resulting from torture, extrajudicial murder, and “disappearances” during the 1972-86
martial law period in the Philippines. After nine years of hard-fought litigation and a trifurcated
jury trial in the Honolulu federal court, the U.S. District Court for the District of Hawaii issued
an Order on Feb. 3, 1995 providing judgment of almost $2 billion to the Class against the Estate
of Ferdinand E. Marcos (Marcos had died in 1989). The judgment also included a permanent
injunction barring the Marcos Estate’s representatives from dissipating or transferring the assets
of the Estate. The numerous appellate opinions issued during the course of this litigation have
been widely cited by other courts and in the law review literature, and this case has been
recognized as promoting and fulfilling the commitment of our country and the world community
to address and resolve human rights abuses, as is required by many international human rights
treaties.?

During this long litigation, the Class’s case had been consolidated with other cases

brought by individual claimants, and other orders styled as “Final Judgment” were entered later,

* Many law review articles have been written focusing on this case, including Joan Fitzpatrick,
The Future of the Alien Tort Claims Act of 1989: Lessons from In re Marcos Human Rights
Litigation, 67 St. John's L. Rev. 491 (1993); Ralph Steinhardt, Fulfilling the Promise of
Filartiga: Litigating Human Rights Claims against the Estate of Ferdinand Marcos, 20 Yale J.
Int'l L. 65 (1995); Anita Ramasastry, Secrets and Lies? Swiss Banks and International Human
Rights, 31 Vand. J. Trans. Law 325 (1998); Riza DeJesus, Retroactive Application of the Torture
Victim Protection Act to Redress Philippine Human Rights Violations, 2 Pac. Rim Law & Pol. J.
319 (1993). The methodology for compensatory damages in /n re Marcos Human Rights
Litigation, 910 F.Supp. 1460 (D.Hawaii 1995), has been cited by both the Fifth and Eleventh
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including an order on August 11, 1995, and certain claims were reinstated on July 24, 1995. See
Docket Sheet, attached hereto as Appendix A, at 56, 58.

On November 30, 1995, the U.S. District Court issued its opinion addressing all legal
issues. In re Estate of Ferdinand E. Marcos Human Rights Litigation, 910 F.Supp. 1460
(D.Hawaii 1995). This opinion concluded by stating that “[jJudgment shall be entered for
plaintiffs,” and it was followed on December 6, 1995 by the formal entry by the Clerk, Walter
Chinn, recorded as follows:

JUDGMENT - entered pursuant to the ‘Opinion and ORDER, filed on November
30, 1995 (cc: all parties) [Relates to ALL Actions] CHINN/NAKAMURA.

Docket Sheet, at 60. This entry records the “separate document” required for all judgments
under Rule 58(a). |

On December 17, 1996, the U.S. Court of Appeals for the Ninth Circuit affirmed the
November 30, 1995 opinion. Hilao v. Estate of Marcos, 103 F.3d 767 (9™ Cir. 1996). With
regard ‘o the claims of individual litigants Piopongco and the Sisons, the Ninth Circuit reversed
the District Court’s rulings. Hilao v. Estate of Marcos, 103 F.3d 789 (9" Cir. 1996), which
resulted in the entry of an amended final judgment for them on Oct. 3, 1997. The Ninth Circuit
returned its mandate to the district court on January 8, 1997.

The Class has been active in pursuing assets since affirmance of it judgment. It executed
on the house the Marcos lived in in Hawaii and the limousine Marcos drove. In 2000 it
recovered on a Picasso painting offered slated for sale by Christie’s in New York. It registered

its judgment in the Northern District of Illinois on January 23, 1997 and in the Northern District

Circuits and the many appellate opinions rendered during this protracted litigation have been
cited by many other courts.
2
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of Texas on April 5, 2005 pursuant to 28 U.S.C. § 1963. The Class filed actions in the
Philippines in May 1997 and Singapore on February 11, 2005 for recognition of their judgment.
The Class also sought to collect an account valued at about $35 million as described in Merrill
Lynch, Pierce, Fenner and Smith, Inc. v. ENC Corp., 464 F.3d 885 (9™ Cir. 2006), vacated sub
nom. Republic of Philippines v. Pimentel, 128 S.Ct. 2180 (2008). At the present time, the Class
has active efforts to obtain Marcos assets pending in federal courts in Colorado and Texas, as
well as in the Philippines and Singapore, and anticipates filing an action soon in New York.

On June 27, 2006, the Hawaii federal court extended the judgment of the Class of
Victims for ten years, with supporting findings and conclusions of law. Appendix B.

On July 31, 2008, the U.S. Court of Appeals for the Ninth Circuit ruled that this
extension of time by the U.S. District Court was improper because it “was not made within ten
years after the original judgment was rendered,” as required, according to the Ninth Circuit’s
interpretation of the statute, by Hawaii Revised Statutes (H.R.S.) § 657-5. In re Estate of
Ferdinand E. Marcos Human Rights Litigation, 536 F.3d 980, 990 (9™ Cir. 2008).

H.R.S. § 657-5 reads as follows:

Unless an extension is granted, every judgment and decree of any court of the

State shall be presumed to be paid and discharged at the expiration of ten years

after the judgment or decree was rendered. No action shall be commenced after

the expiration of ten years from the date a judgment or decree was rendered or

extended. No extension of a judgment or decree shall be granted unless the

extension is sought within ten years of the date the original judgment or decree

was rendered. A court shall not extend any judgment or decree beyond twenty

years from the date of the original judgment or decree. No extension shall be

granted without notice and the filing of a non-hearing motion or a hearing motion
to extend the life of the judgment or decree.

The Ninth Circuit noted that the appeal presented “a novel situation,” 536 F.3d at 982, but

proceeded nonetheless to interpret and apply the Hawaii statute in a manner that prevented the
3
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Class of Human Rights Victims from renewing and extending its judgment. The Ninth Circuit
proceeded improperly, because this Honorable Court has never interpreted this statute to
determine when a judgment is “rendered” for purposes of the statute. The U.S. District Court
has asked this Honorable Court to provide such an interpretation, by certifying the following

question to this Court:

With regard to the time period for executing a judgment in H.R.S. § 657-5, does
the time period begin after the appellate process is completed (because the appeal
may provide relief in the form of damages not provided for in the original
judgment and because the completion of the appellate process allows the
judgment creditor to proceed without limitation to collect the judgment) , or, in
the alternative, given that an amended judgment establishes the relationship
between judgment creditor and debtor, does an amendment or modification of the
original judgment (including an amended judgment providing for additional
relief) start the time period anew?

II. CONCISE STATEMENT OF THE POINTS OF ERROR

Because the Certified Question is not an appeal from a lower court, there are no “points
of error” in the usual sense of that term, but the Class of Human Rights Victims urges this
Honorable Court to provide an interpretation of H.R.S. § 657-5 that is different from the
interpretation assumed and applied by the U.S. Court of Appeals for the Ninth Circuit. In

particular:

1. The Class of Human Rights Victims submits that a judgment is not “rendered” within
the meaning of H.R.S. § 657-5 until the appellate process has been completed, either through the
issuance of an appellate decision by the final appropriate appellate court or by virtue of the time
for appeal having elapsed. This would modify the interpretation assumed by the Ninth Circuit,
which ruled that the ten-year time period begins to run at the moment of the first order regarding

the judgment issued by the trial court:
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H.R.S. § 657-5 provides that the limitations period begins to run on “the
date the original judgment or decree was rendered.” It does not say ten
years from the date of entry p/us however much time it takes to appeal.
Consistent with Hawaii’s policy that judgment creditors have ten years to
attempt to collect from the date the judgment is rendered, enforcement of
the MDL 840 Judgment began immediately.

536 F.3d at 989 (italics in original; footnote omitted).

2. The Class of Human rights Victims also submits that because an amended or
reaffirmed judgment establishes the relationship between judgment creditor and debtor, an
amendment or modification or reconfirmation of an original judgment (including an amended
judgment providing for additional relief) should start the time period anew. This argument was
raised before the Ninth Circuit, which rejected the it, saying: “For this she cites no authority, and

nothing she argues persuades us to accept her view.” 536 F.3d at 987.

III. STANDARD OF REVIEW

The Question quoted above was certified to this Honorable Court by the U.S. District
Court pursuant to Rule 13 of the Rules of Appellate Procedure. Because this Court is asked to

interpret a provision in the Hawaii Revised Statutes, the standard of review is de novo.

IV. ARGUMENT

A. H.R.S. § 657-5 HAS NEVER BEEN AUTHORITATIVELY INTERPRETED
BY THIS HONORABLE COURT, AND THE LOGICAL
INTERPRETATION IS THAT A JUDGMENT IS NOT “RENDERED”
UNTIL THE APPELLATE PROCESS IS COMPLETED.
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H.R.S. § 657-5 says that “[u]nless an extension is granted, every judgment and decree of
any court of the State shall be presumed to be paid and discharged at the expiration of ten years

after the judgment or decree was rendered.” The Ninth Circuit stated that:

The Hawaii Supreme Court has authoritatively declared that the
burden is on the judgment creditor to seek judicial extension of the
judgment prior to expiration of the ten-year period, and that if she
fails to secure an extension within the ten years, “the judgment and
all the rights and remedies appurtenant to that judgment
terminate.” [International Savings & Loan Ass’n v.] Wiig, [82
Hawaii 197,] 921 P.2d [117] at 119 (1996).

536 F.3d at 987. The opinion in International Savings & Loan Ass’n v. Wiig, 921 P.2d 117
(Haw. 1996), does not, however, address or resolve the question of when a judgment is
“rendered.” The original judgment issued in favor of International Savings against Wiig was
never appealed, and so the issues raised in the present case regarding the effect of an appeal on a

judgment’s enforceability were not raised in that case.

It can be established that the meaning of H.R.S. § 657-5 has not been interpreted
“authoritatively” or otherwise by examining Beecher Ltd. v. Alvarez & Marsal North America,
LLC, 118 Hawaii 209, 187 P.3d 593 (Table), 2008 WL 616287 (Hawaii App. 2008), where the
Intermediate Appellate Court stated that a judgment obtained in Japan obtained July 21, 1993
“became final and binding on or about March 14, 1996" when the defendant failed to “file a
Jojoku appeal to the Japan Supreme Court.” 2008 WL 616287, at *1. The opinion then assumed,
for the purpose of analysis, that a “cause of action to sue upon the 1993 Judgment...accrued in
march 1996, upon Azabu Building’s failure to file a jojoku appeal.” Id. at *4. This opinion is an

unpublished memorandum opinion which cannot be cited under Rule 35(c) of the Rules of

6
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Appellate Procedure, and it is offered here only because of the paucity of opinions interpreting
H.R.S. § 657, because it indicates that the Intermediate Court of Appeals believed that statutes of
limitation affecting judgments begin to run when the appellate process is completed, and because
it provides strong evidence that the Ninth Circuit was wrong in asserting that Wiig provided an

“authoritative” interpretation on this question.

Another Hawaii decision providing evidence that the Ninth Circuit misinterpreted Hawaii
law is Macauley v. Schurmann, 22 Hawaii 140, 1914 WL 1723 (Haw. Terr. 1914), where this
Court ruled that a partial payment on a judgment has the effect of having a statute of limitation
start anew. The Class of Human Rights Victims have collected some funds and property on their
judgment, and, if the Macauley rule is applicable, their renewal of their judgment in 2006 would

certainly meet the ten-year requirements of H.R.S. § 657-5.

B. THE LAW IN OTHER JURISDICTIONS IS THAT A TIME
PERIOD RESTRICTING ENFORCEMENT BOES NOT
COMMENCE UNTIL THE APPELLATE PROCESS IS
COMPLETED.

This basic, common-sense principle has been part of governing federal law since at least
1887, when the U.S. Supreme Court decided Borer v. Chapman, 119 U.S. 587 (1887), which, as
explained by the Ninth Circuit, “concluded that the statute of limitations did not begin to run
until the judgment was in a form to be enforced.” 536 F.3d at 989. This principle requires the
conclusion that any time limitation on the enforcement of judgments cannot begin until the

appellate process has been completed and recovery becomes possible.
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Home Port Rentals, Inc. v. International Yachting Group, Inc., 252 F.3d 399 (5™ Cir.
2001), directly addresses the issues central to the present Certified Question and unambiguously
supports the position that any time period regarding enforcement of a judgment can begin only
after the time for appeals has ended. The magistrate judge in that case made an explicit
recommendation to the district judge, which the district judge “adopted,” stating that the
judgment should not be considered to be unenforceable until ten years after the return of the
appellate court’s mandate (on April 2, 1992), thus rejecting the proposal that the ten-year period
should start to run when the district judge entered its judgment (on March 20, 1989). 252 F.3d at
402. More significantly, the Fifth Circuit stated that the argument that a limitation period should
begin “after entry of the 1989 judgment, i.e., on March 20, 1999, and not ten years after it was
affirmed on appeal-is thus clearly specious.” Id. at 406 (emphasis added). The Fifth Circuit
used this strong language (“clearly specious™) to reject the view that a sunsetting statute begins
to run before the appellate process is completed, because such an approach is both illogical and
unfair to the judgment creditor. In a case involving protracted appeals, such an approach
dramatically shortens the time available for collection and unfairly burdens the judgment creditor

in the efforts to collect the judgment.

Another opinion holding that time limitations on the enforcement of judgments do not
begin until the appellate process is complete is Andrews v. Roadway Express Inc., 473 F.3d 565
(5™ Cir. 2006). Referring to two Texas statutes governing enforcement, the Andrews opinion
states that “[t]he time-limit for enforcement began to run when the Supreme Court denied review
of the judgment. See John F. Grant Lumber Co. v. Bell, 302 S.W.2d 714 (Tex.Civ.App.-
Eastland 1957).” Thus, the ten-year enforcement period began after the appellate process was

8
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completed, not when the trial court issued its ruling. What makes the Andrews opinion
particularly important to the present Certified Question is that the Texas statutes use the word
“rendition,” which has the same root as the word “rendered” used in H.R.S. § 657-5. As
explained by the Texas Court of Civil Appeals in John F. Grant Lumber Co., supra, the two
relevant Texas statutes (articles 3773 and 5532, Vernon’s Ann.Civ.St., since repealed) required
enforcement “within ten years after ‘rendition’ and ‘date’ of a judgment.” 302 S.W.2d at 715.
The Texas court explained that this “date” or “rendition” occurred when the creditor “was
allowed to procure an execution,” which was the day “when its motion for rehearing of its
petition for writ of error was overruled,” i.e., when the appellate process was completed. Id. at

716.

C. ANOTHER REASON FOR CONCLUDING THAT
HAWAID’S SUNSETTING STATUTE DOES NOT BEGIN
TO RUN UNTIL THE APPELLATE PROCESS IS
COMPLETED AND THE JUDGMENT BECOMES “FINAL”
IS CONSISTENCY.

Another cogent reason for construing that a judgment is “rendered” for purposes of
H.R.S. § 657-5 at the same time it becomes “final” is consistency. Hawaii jurisprudence should
not be a mine field for the unwary. Litigants and practitioners understand that a judgment is not
final until all appeals, or the time for appeals, are over. See Hoopai v. Civil Service Commission,
106 Haw. 205, 103 P.3d 365 (2004); Solarana v. Industrial Electronics, Inc. 50 Haw. 22, 428
P.2d 411 (1967). To have a date earlier than the date of finality control when a judgment sunsets
creates confusion and unfairness.

The word “rendered” is susceptible to a number of different meanings, and, as indicated

in the previous section, the Texas courts interpret “rendition of a judgment” to refer to the time
9
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when all appeals have been completed. But even if it were the case that “rendered” inevitably
referred to the initial order regarding a judgment, which clearly is not the case, this situation
would call for an avoidance of a reliance on the most literal interpretation of the word. In
Pacific Ins. Co. v. Oregon Auto. Ins. Co., 53 Hawaii 208, 211, 490 P.2d 899, 902 (1971) this
Court ruled that a literal interpretation of words in a statute should be avoided in order to make
its construction consistent with other statutes. This Court stated "departure from literal
construction is justified when such construction would produce an absurd and unjust result and
the literal construction in the particular action is clearly inconsistent with the purposes and
policies of the act." Id. See also Hawaiian Ins. & Guar. Co., Ltd. v. Financial Sec. Ins. Co., 72
Haw. 80, 85, 807 P.2d 1256, 1259 (1991); Kalipi v. Hawaiian Trust Co., Ltd. 66 Haw. 1, 656
P.2d 745 (1982). In G. J. Hawaii, Ltd. v. Waipouli Development Co. 57 Haw. 557, 561, 560
P.2d 490, 493 (1977), this Court rejected a literal construction of a statute where “the
construction of the statute urged by the appellee is contrary to the 'reason and spirit of the law,
and the cause which induced the legislature to enact it.' H.R.S. § 1-15(2).” This Court also
adopted the reasoning of the United States Supreme Court in Holy Trinity Church v. United
States, 143 U.S. 457, 459 (1892), which it quoted:

It is a familiar rule, that a thing may be within the letter of the statute and yet not

within the statute, because not within its spirit, nor within the intention of its

makers. This has been often asserted, and the Reports are full of cases illustrating

its application. This is not the substitution of the will of the judge for that of the

legislator, for frequently words of general meaning are used in a statute, words

broad enough to include an act in question, and yet a consideration of the whole

legislation, or of the circumstances surrounding its enactment, or of the absurd

results which follow from giving such broad meaning to the words, makes it
unreasonable to believe that the legislator intended to include the particular act.

10
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G.J. Hawaii, Ltd., 57 Hawaii at 562, 560 P.2d at 493. Here, where the Legislature has not
defined “rendered” as used in H.S.R. § 657-5, this Court should construe the term consistent with
“finality” under Hawaii law to avoid injustice, promote consistency, and adhere to the reason and
spirit of the law.

Other states that have confronted this issue have opted for congruency between
“rendered” and “finality.” Consistency here would also promote fairness. Appeals to successive
courts can take years before there is finality. A recent appeal involving the Class’s judgment on
a collection matter took more than four years. Republic of the Philippines v. Pimentel, 128 S.Ct.
2180 (2008). In such circumstances, a judgment holder has less time to collect on a judgment
before it sunsets than if no appeal were taken. Until there is finality of a judgment, collection
thereon is often stayed pending appeal. See e.g., H.R.S. § 636C-5 (automatic stay of registered
foreign judgment which is on appeal).

The Ninth Circuit readily acknowledged that “the clock starts running on federal
judgments after the time for appeal has expired ... for many purposes such as finality of
judgments.” 536 F.3d at 989 (citing Calderon v. U.S. District Court, 128 F.3d 1283, 1286 n.2
(9™ Cir. 1997), overruled on other grounds, 163 F.3d 530 (9" Cir. 1998), abrogated on other
grounds, Woodford v. Garceau, 538 U.S. 202 (2003)). The same is true under Hawaii law.
Nonetheless, the Circuit interpreted H.R.S. § 657-5 in a manner directly inconsistent with this
approach, relying solely on Wug, which it viewed as having provided an “authoritative”
interpretation of the statute, 536 F.3d at 987, and an interpretation directly contrary to concepts
of finality in other contexts. It would illogical and unfair to litigants to have “the clock start

running” on judgments at one time for some purposes and at another time for other purposes, and
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this Honorable Court should clarify this confusion by making it clear that the clock starts running

for purposes of H.R.S. § 657-5 when the appellate process is over.
V. CONCLUSION

For the reasons stated above, the Class of Human Rights Victims submits that the time
period in H.R.S. § 657-5 does not begin until the appellate process regarding a judgment has

been completed or the time for appeal has expired.
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