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should pursue all measures within its power to
effectuate reconciliation with Native Hawaiians.
Further delays are not acceptable. The federal
and state governments must break the cycle of
promises made to the Native Hawaiian people,
only to be broken thereafter. The Hawaii Advi-
sory Committee concludes that true reconcilia-
tion between Native Hawaiians and the United
States can serve as both a reaffirmation of the
democratic ideals upon which our nation was
founded and a worthy example of peaceful dis-
pute resolution for the international community.

3. Diverse viewpoints among Native Ha-
waiians should be respected.

Diverse viewpoints are valued in American
democracy and should be respected when dis-
played among Native Hawaiians. The U.S. gov-
ernment should acknowledge that it bears some
responsibility for fostering this perceived divi-
sion. The Hawaii Advisory Committee concludes
that Native Hawaiian communities are in fact
united in their desire for action to address the
wrongs that have been committed against them.
Although some Native Hawaiians do not agree
with the proposed recognition legislation cur-

- rently pending before Congress, including those

who want to achieve independent nationhood
status, the Advisory Committee is convinced that
the legislation as currently worded would not pre-
clude them from pursuing matters in the interna-
tional arena. To the extent that disagreements
are perceived within the Native Hawaiian com-
munity regarding the proper form that a Hawai-
ian sovereign entity should take, they must not
serve as barriers to the implementation of recon-
ciliation efforts by the United States.

4. International solutions should be ex-
plored as alternatives to the recognition of
a Native Hawaiian governing entity.

The Hawaii Advisory Committee recognizes
that the sentiment for an international resolu-
tion to restore a sovereign Hawaiian entity is
beyond the immediate scope and power of the
U.S. Commission on Civil Rights.- Nevertheless,
that limitation does not preclude the United
States from exploring such alternatives as a part
of the reconciliation process that the United
States committed to pursue in the 1993 Apology
Resolution. In order to make this process truly
meaningful, the federal government should en-
gage in a dialogue with Hawaiian leaders to ex-

amine the issues surrounding as wide a variety
of options for reconciliation as possible.

The principles of self-determination and self-
governance—which are consistent with the de-
mocratic ideals upon which our nation is
founded—can only be meaningful if Native Ha-
wailans have the freedom to examine diverse
options for exercising the sovereignty that they
have “never directly relinquished.”48 Accord-
ingly, the United States should give due consid- .
eration to re-inscribing Hawai‘i on the United
Nations’ list of non-self-governing territories,
among- other possibilities. Our nation’s experi-
ment in democracy will gain credence (and,
therefore, influence) with members of the inter-
national community to the extent that we are
able to fully embrace the ideal that motivated
this country’s founding fathers: consent of the
governed.

The Hawaii Advisory Committee is fully cog-
nizant of the concern expressed by some that
international resolution would necessarily in-
volve secession, a drastic endeavor over which
this nation purportedly fought a civil war. How-
ever, this view ignores the troubled and racist
roots of our nation’s history. The Civil War was
at its core a conflict over the issue of slavery.
Moreover, the Civil War Amendments and Civil
Rights Acts, upon which the plaintiff in Rice
based his claims, were supposed to effect a re-
construction of American society through equal-
ity for African Americans. Tragically, this prom-
ise, like the promises made by the United States
to its indigenous people, was broken.419

The principle of self-determination necessar-
ily contemplates the potential choice of forms of
governance that may not be authorized by exist-
ing domestic.law.420 Whether such a structure is

418 Apology Resolution, S.J. Res. 19, 103d Cong., Pub. L. No.
103-150, 107 Stat. 1510, 1512 (1993).

419 See generally Eric K. Yamamoto, et al, “Dismantling
Civil Rights: Multiracial Resistance and Reconstruction,”

" Cumberland Law Review, vol. 31 (2001). The article sug-
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gests further that we are in the midst of a dismantling of the
Second Reconstruction, which came to being as a result of
the civil rights movement of the 1950s and 1960s.

420 In Texas v. White, 74 U.S. 700 (1868), the Court appears
to have suggested that the otherwise indestructible Union
nevertheless contemplates the possibility, however remote
that may be, that the other states could give their consent to
the withdrawal of a sister state. Id. at 725 (“The union be-
tween Texas and the other States was as complete, as per-
petual, and as indissoluble as the union between the original
States. There was no place for reconsideration, or revoca-
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politically or legally possible under the law is
secondary, however, to the expression of one’s
desire for self-determination. The important
proposition is that those who would choose to
swear their allegiance to a restored sovereign
Hawaiian entity be given that choice after a full
and free debate with those who might prefer
some form of association with the United States
(including, perhaps, the status quo).

In modern history, Hawaiians have demon-
strated an enviable capacity for peaceful dis-
course and nonviolence. The United States
should respect that political maturity and allow
for conditions that will give Native Hawaiians
the full opportunity to express their desires for
self-determination. If necessary, that process
should engage respected international observers
who could help fashion a unique solution that
suits the political needs of Hawaiians.

Those supervising the reconciliation process
should provide for an open, free, and democratic
plebiscite on all potential options by which Na-
tive Hawailans might express their inherent
right to self-determination. The process should
allow for international oversight by nonaligned
observers of international repute. After a period
for organization of that government, the federal
government should engage in negotiations with
the sovereign Hawaiian entity. The Hawaii Ad-
visory Committee believes that these delibera-
tions should take into consideration and protect,
or otherwise accommodate, the rights of non-
Native Hawaiians. Thereafter, the federal gov-
ernment should provide financial assistance for
the educational effort that may be necessary to
reconcile conflicts raised by the choices made by
Native Hawaiians. If necessary, the United
States should engage in continuing negotiations
to seek resolution of any outstanding issues with
the sovereign Hawaiian entity.

5. Administrative rules and policies to sup-
port the principles of self-determination
should be adopted pending formal recogni-
tion of a sovereign Hawaiian entity.

The Hawaii Advisory Committee is aware
that the process for recognizing a Native Hawai-
ian governing entity will take some time. There-
fore, it is vitally important that appropriate
steps be taken to ensure the betterment of condi-

tion, except through revolution, or through consent of the
States.”) (emphasis added).
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tions for Native Hawaiians in the interim. For
example:

* convening regularly scheduled policy discus-
sions with Native Hawaiians, in Hawai'i, to
identify emerging issues relating to recon-
ciliation efforts under the Apology Resolution

* granting Native Hawaiians and Native Ha-
waiian organizations the right to contract
with federal agencies to assume program-
matic responsibility for implementing and
administering federal legislation adopted for
their benefit4!

* meeting with Native Hawaiian political
leaders and representatives of the State of
Hawai'i, in Hawai'i, to review options for re-
storing nationhood to Native Hawaiians, in-
cluding models for establishing a govern-
ment-to-government relationship other than
the political structure created for Indian
tribes and Alaskan Native villages (com-
monwealth, federation, etc.)

» establishing an escrow account for the bene-
fit of the eventual sovereign Hawaiian en-
tity, into which the United States and the
State of Hawai'i shall begin to make pay-
ments for its use of ceded lands -

The Hawaii Advisory Committee, therefore,
urges the appointment of a Special Advisor for
Indigenous Peoples to the Domestic Policy Coun-
cil at the White House. The special advisor
would coordinate the flow of information and
recommendations from all federal and state
agencies dealing with indigenous rights, includ-
ing all Native Hawaiian issues and concerns, to
the White House.

The special advisor should also establish for-
mal liaisons with other agency officials having
responsibilities affecting Native Hawaiians, in-
cluding an office located in Hawai‘i to promote
direct communication with Native Hawaiians.
Another possibility is the formal establishment
of an Interagency Coordinating Group, as con-
templated by S. 746 (2001) currently pending
before Congress. In whatever form it takes, this
coordinating effort should involve regular, peri-
odic reviews of each agency official and an an-

421 The Advisory Committee believes that permitting the
assumption of programmatic responsibility for congressional
initiatives designed to benefit Native Hawaiians will pro-
mote self-determination and self-governance.
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nual public report of relevant actions and ac-
complishments.

The Apology Resolution acknowledges that
the United States acquired nearly two million
acres of ceded lands from the Republic of Hawaii
“without the consent of or compensation to the
Native Hawaiian people of Hawaii or their sover-
eign government.” As a result, at least a moral, if
not a legal, obligation exists relating to the ongo-
ing use of these lands. The Advisory Committee
does not believe that benefits currently afforded
to Native Hawaiians amount to adequate
compensation for the adverse effects of the
illegal overthrow upon them or otherwise justify
continued use of these valuable resources
without compensation. Other alleged abuses,

.including the transfer of ceded lands, should also

be addressed, but a comprehensive inventory
must be undertaken while the recognition
process is moving forward in order to properly
assess and account for such uses of these former
lands of the Kingdom of Hawaii.422

6. Regular evaluations should be conducted
of federal and state programs for the bene-
fit of Native Hawaiians.

A common, and recurring, complaint heard by
the Hawaii Advisory Committee over the past
two decades is that poor management has re-
sulted in inadequate distribution of the benefits
earmarked for Native Hawaiians. Programs for
Native Hawaiians, whether established by the
State of Hawai'i (such as the Office of Hawaiian
Affairs and the Hawaiian Homes Commission) or
through congressional enactment, should be
evaluated on a regular basis by a team of local,
state, and federal officials, including a delega-
tion of Native Hawaiians, to determine if they
are adequately carrying out their missions. Ap-
propriate performance measures should be put
in place to determine if the programs are doing
what they were established to do, i.e., improve
the conditions of Native Hawaiians. The De-
partment of the Interior should provide technical

422 Hawaii Advisory Committee, A Broken Trust, The Ha-
waiian Homelands Program: Seventy Years of Failure of the
Federal and State Governments to Protect the Civil Rights of
Native Hawaiians, 1991, p. 44 (Recommendation 3: Return
of Federal Lands; Adequate Compensation; Amend Quiet
Title Act); ibid., p. 45 (Recommendation 6: Federal Support
for Completing Land Inventory).

assistance as needed to ensure that the respon-
sibilities of the various state agencies are met.423

7. Enforcement of the federal and state
governments’ trust responsibilities to Na-
tive Hawaiians should be enhanced.

The federal government’s unwillingness to
enforce trust responsibilities under the State of
Hawai‘i Admission Act suggests the need to en-
act legislation to allow for the enforcement of the
Ceded Lands Trust and Hawaiian Home Lands
Trust in federal court, including a right of action
and a waiver of sovereign immunity.424
Considering the fact that “[t]he Native Hawaiian
people are the only native people who have
never been given the right to bring their claims
against the United States to any independent
body,”4256 the U.S. government apparently
remains free to ignore its trust obligations to
Native Hawaiians—not to mention the
recommendations contained in this Advisory
Committee’s two previous reports—without any
true accountability.426 The absence of such relief
has not been adequately explained in light of
historical procedures implemented to allow
Native Americans and Native Alaskans to air
their claims and seek justice. The Hawaii
Advisory Committee concludes that the
historical exclusion of Native Hawaiians’ claims
against the government is a major contributing
factor to the adverse conditions they now face.

Claims by Native Hawaiians concerning
breaches of trust committed by federal officials
in charge of administering the Hawaiian Home
Lands Trust prior to statehood, for example,
need to be identified, investigated, and redressed
where appropriate. The failure of state and fed-
eral agencies to pay compensation for their use
of, or for allowing private use of, the ceded lands

423 ]bid., p. 43 (Recommendation 1: Congressional Action;
Office of Compliance and Trust Counsel).

424 ]bid., p. 45 (Recommendation 4: Right to Sue; Legal Re-
sources).

425 Jon M. Van Dyke statement, Forum 1998 Transcript, vol.
1, p. 158.

426 Christensen statement, Forum 1998 Transcript, vol. 1, p.
70 (observing that “[s]ince statehood, the state has managed
the public lands in a way that suggests that the state is
more willing to subsidize whatever special interest seems
desirable at the time, by charging very low rents for the use
of public lands for private purposes”). See also DeSoto state-
ment, Forum 1998 Transcript, vol. 2, pp. 176-78 (discussing
state efforts to diminish Hawaiian entitlements, including
placing a cap on OHA's share of ceded lands revenues).
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also needs to be addressed. While these trusts
are still being administered by the State of Ha-
wai‘i, there should at the very least be desig-
nated a representative in the Department of
Justice with direct responsibility for enforce-
ment of these trust responsibilities. Such repre-
sentative must hold at least annual meetings
with Native Hawaiian organizations and indi-
viduals, in Hawai'i, to update them on progress
relating to investigations of reported problems.
These reports ought to include the status of any
discussions, negotiations, arbitrations, or litiga-
tion commenced to resolve outstanding issues.

8. State and federal funding should be in-
creased.

The Advisory Committee concludes that the
betterment of conditions for Native Hawaiians
will ultimately improve the conditions of all resi-
dents of the state of Hawai‘i. Therefore, state
and federal funding should be allocated for the
establishment of additional social and economic
programs to assist the Native Hawaiian commu-
nity—not only with improving their economic
situation, but also with perpetuating the Hawai-
ian culture and furthering understanding about
Hawaiian needs. Possible areas for additional
funding include higher education, the establish-
ment of Hawaiian cultural centers and language
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immersion programs, medical services, job train-
ing programs, and housing programs.4?” The ex-
penditures of federal and state dollars for a vari-
ety of educational, health, employment training,
and other social services are justified both in
recognition of the disproportionate needs of Ha-
wailans in these areas, and as a remedy (for the
loss of their nationhood) that is distinct from
traditional civil rights remedies.428

9. Context-sensitive planning should be re-
quired with respect to all governmental,
judicial, or legislative actions affecting Na-
tive Hawaiians.

The Advisory Committee believes that the
cultural, political, historical, and economic context
within which Native Hawaiians are situated must
be taken into consideration when developing
programs to serve the Native Hawaiian com-
munity. This is also true with respect to the
rendering of judicial orders and the develop-
ment of state and federal legislation governing
Native Hawaiian issues. Accordingly, the Ha-
wail Advisory Committee urges further that
eligibility for such programs be based upon Na-
tive Hawaiian traditions regarding cultural
identity (e.g., the Kumulipo), which more accu-
rately reflect group membership than any blood
quantum requirement.42®

427 Hawaii Advisory Committee, A Broken Trust, p. 45 (Rec-
ommendation 5: Federal Funding and Technical Support);
ibid., p. 46 (Recommendation: State Funding).

428 Hoshijo statement, Forum 2000 Transcript, p. 89. See
also Chris lijima, “Race Over Rice: Binary Analytical Boxes
and a 21st Century Endorsement of 19th Century Imperial-
ism in Rice v. Cayetano,” Rutgers Law Reuview, vol. 63 (2001)
(forthcoming) (“standard civil rights and equal protection
doctrines do not apply to circumstances involving the rem-
edy for the displacement of a sovereign people from their
homeland”).

429 See footnotes 9-17, 310-11 and accompanying text above.
J. Kehaulani Kauanui, “Rehabilitating the Native: Hawaiian
Blood Quantum and the Politics of Race, Citizenship, and
Entitlement,” 2000 (unpublished Ph.D. dissertation, Univer-
sity of California at Santa Cruz). Alani Apio, “Kanaka La-
ment: Once proud nation, Hawaiians today are defined as
just a race,” The Honolulu Advertiser, Mar. 25, 2001, pp. B1,
B4.
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Appendix»

2000 Forum Panelists

Panel 1: impact on Programs in Health, Education, Housing

Dr. Richard Kekuni Akana Blaisdell, Professor of Medicine, University of Hawai'i at Manoa

Dr. Peter Hanohano, Executive Director, Native Hawaiian Education Council

Dr. Lilikala Kame'‘eleihiwa, Director, Center for Hawaiian Studies, University of Hawai'i at Manoa
Tara Lulani McKenzie, President and Chief Executive Officer, Alu Like, Inc.

Dr. Kenneth Conklin, Retired University Professor and Former High School Mathematics Teacher

Panel 2: Legal Implications

Mahealani Kamau'‘u, Executive Director, Native Hawaiian Legal Corporation

Bill Hoshijo, Executive Director, Hawai'i Civil Rights Commission

Robert Klein, Attorney and former State Supreme Court Justice

H. William Burgess, Retired Attorney

Edward King, Adjunct Professor of Law, University of Hawai'i at Manoa, and former Chief Justice for
the Federated States of Micronesia

‘Panel 3: Government Programs

Clayton Hee, Chairman, Board of Trustees, Office of Hawaiian Affairs

Sherri Broder, Legal Counsel, Office of Hawaiian Affairs

Ray Soon, Chairman, Hawaiian Homes Commission, and Director of the State Department of
Hawaiian Home Lands

Panel 4: Legislative Response

Mike Kitamura, Office of U.S. Senator Daniel Akaka

Sol Kaho'ohalahala, Representative, Hawai‘i State Legislature
Jon Van Dyke, Professor of Law, University of Hawai'i at Manoa -

Panel 5: Perspectivés

Sondra Field-Grace, Secretary and Treasurer Il Noho Kai O Anahola
David K. Helela, Retired Army Officer

Kanoelani Medeiros, Self-Proclaimed Hawai'i Nationalist

Patrick Hanifin, Attorney

1998 Forum Panelists

Panel 1: Public Law 103-150, Purpose and Meanings (Overview)

Esther Kia‘aina, Legislative Assistant, Office of U.S. Senator Daniel Akaka

Rev. Kaleo Patterson, Associate Pastor, Kaumakapili Church, and Executive Director, Hawaii Ecumenical Coalition
James Mee, Attorney

Panel 2: Civil Rights Implications of Public Law 103-150

Carl Christensen, Staff Attorney, Native Hawaiian Legal Corporation

Poka Laenui, Executive Director, Institute for the Advancement of Hawaiian Affairs
John Goemans, Attorney

Kanalu Young, Professor, Center for Hawaiian Studies, University of Hawai‘i at Manoa
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Panel 3: Equal Protection for Native Hawaiians

Jon Van Dyke, Professor of Law, University of Hawai‘i at Manoa
Stuart Minor Benjamin, Professor of Law, University of San Diego
Mililani Trask, Kia‘aina (Governor), Ka Lahui Hawai'i

Panel 4: State Reconciliation Efforts and Future Initiatives

A. Frenchy DeSoto, Chairperson, Office of Hawaiian Affairs

Kali Watson, Chairman, Hawaiian Homes Commission, and Director, Department of Hawaiian Home Lands
Peter Apo, Special Assistant for Hawaiian Affairs, Office of the Governor

Panel 5: Federal Oversight, Reconciliation Efforts, and Future Initiatives
Ferdinand “Danny” Aranza, Deputy Director, Office of Insular Affairs, U.S. Department of the Interior
Esther Kia‘aina, Legislative Assistant, Office of U.S. Senator Daniel Akaka
Mark Van Norman, Deputy Director, Office of Tribal Justice, U.S. Department of Justice
Grover Joseph Rees, Staff Director and Chief Counsel, Subcommittee on International Operations
and Human Rights, Committee on International Relations, U.S. House of Representatives

NoOTE: The Hawaii Advisory Committee requested inclusion of the transeripts from the 1998 and 2000 community
forums, in addition to all written submissions, as appendices to this report. Consistent with Commission practices,
these documents, although not appended, are on file with the Western Regional Office.
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