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NO. 21150 5
(Consolidated Nos. 21151 & 21174) B
IN THE SUPREME COURT OF THE STATE OF HAWAI'I
MARGERY S. BRONSTER, Attorney ) FIRST CIRCUIT CQURT
General, State of Hawai'i, ) S.P. NO. 97-0518
: ) S.P. NO. 97-0520
Movant-Appellee, ) S.P. NO. 97-0464 = =
) i =
vs. ) e N
) i 3 e 2
=i —
RICHARD SUNG HUNG WONG, ) A~ = -
et al., Trustees of the ) xhn & ™
Kamehameha Schools/Bernice ) e = -
Pauahi Bishop Estate, ) gl =
) = =
)
)

Respondents-Appellants.

ORDER GRANTING MOTION FOR RECUSAL

Upon consideration of (1) Appellee Attorney General's
motion for the recusal of each justice filed on January 15, 19898;
(2) Appellants Trustees’ opposition thereto filed January 23,
1998: (3) the record: (4) Appellee Attorney CGeneral's motion to
expedite filed on March 2, 1998; (5) Appellants Trustees'
response to Appellee's motion to expedite filéd on March 3, 1993:
and (6) the Commission oﬁ Judicial Conduct's Formal Advisory
Opinion No. 02-98 (attached hereto) submitted on March 11, 1998,
in response to our February 10, 1998, request for same, we
coqclude. as did the Commission, that (1) we *do not have a
direct, certain, or immediate interest in anything related to the
scope of the subpoenas now in issue,” (2) “generally accepted

principles, when applied [to] determin(e] whether or not a
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reasonable appearance of impropriety exists in connectidn with
[our] hearing of [this] appeal . . . leads” to the conclusion
that our “disqualification . . . is not required,” and

(3) “reasonable, disinterested persons knowledgeable of all the
facts would agree that there are no‘grounds for disqualification
under the Revised Code of Judicial Conduct.” We are concerned,
however, as is the Commission, “that few citizens are familiar
with” “the long history of (the Supreme Court’s demonstrated
impartiality in the] handling of the estate’'s and the State’s
cases” and “that public confidence in the judiciary will be
harmed if [we] remain in the case in the current, overheated
circumstances.” Therefore, although “disqualification is not
legally or ethically required,”-

IT IS HEREBY ORDERED that the motion for recusal is
granted and, except to the extent that it is necessary for the
Chief Justice to assign substitute justices, each of us herewith
voluntarily recuses himself or herself from further participation
in this conaolidated_appeal.

DATED: Honolulu, Hawai'i, March 12, 1998,
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General, State of Hawai~1i,
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ASSIGNMENT OF SUBSTITUTE JUSTICE

Pursuant to article VI, § 2 of the Constitution of the

State of Hawai'i and HR8 § 602-10, the following judges are
assigned to sit in place of the Chief Justice and Asgsociate

Jugtices, who are recused, as follows:

The Honorable Wendell K. Huddy, Judge of the Circuit

£
Court of the First Circuit, for Chief Justice Ronald T.
Y. Moon;

2., The Honorable E. John McConnell, Jr. Judge of the

Circuit Court of the Second Circuit, for Associate

Justice Robert G. Klein;
35 The Honorable George M. Masuoka, Judge of the Circuit

Court of the Fifth Circuit, for Associate Justice

Steven H, Levinson;
4, The Honorable Ronald Ibarra, Judge of the Circuit Court

of the Third Circuit, for Associate Justice Paula A.
Nakayama; and

; :l IIIIIIIIIII."""""“




808 523 8599
‘MRR 12 ’98 @6:51PM STAR BULLETIN P.4/11

5. The Honorable Dan T. Kochi, Judge of the Circuit Court
of the First Circuit, for Associate Justice Mario R,
Ramil.

DATED: Honolulu, Hawai'i, March 12, 1998.

R&AELD T. Y. MOON %

Chief Justice
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FORMAL ADVISORY OPINION #02-98

Gerald Y, Sekiya, chair MARCH 11, 1988

Judith 7. Fong

Shigeo twamoto

Anten €, Krucky
Darelyn M. Landio
Benjamin M, Matsubara
Sharon S. Narimatsu

QUESTION PRESENTED

in Branster v, Wona, at, al, Consclidated Appeal No. 21150, the Trustees of ths
Bishap Estate are appealing from First Clreuit Court orders compeélling eompliance with Attorney
General subpoenas. The Justices. of the Hawail Supreme Court seek an advisery opinian from thiz
Commigsion on whether or not they "must recuse fram Concolidotgd Agppeal No. 21150."

CONCLUSION

For reasons discussed below, it is this Commigsion’s opinian that no legal or ethical
requiromonts disqualify the..lust!eeé from hearing the Issues presented in the appeal. However, it is
the considered advice from this Commisglon to the Justices that, given the entirely unique
circumstances under whieh the appeal comes bsfora the Suprems Court, fhev should recuse
themasives fram the case.

BISCUSBION

In Consolidated Appsal No. 21 15_0, the Attorney General {AG) has moved to recuse the
Justices from hearing the issuesv presented in the appeal. The Appellants, Trustees of the
Kamehameha Schools Bernice Paushi Bishap Estste, oppose the motion of the AG for recusal. Much
of the information ralied upen by this CeMmlaéion in formulating this advisory opinion comes from the
Memarands filed In tho Supreme Court by the parties to the appeal.

. Earlier, this Commigslon issued Farmal Advisory Opinion #14-93 (April 7, 1984), in

which this Cammisgsion advised the Justices of 3 need to 3void a percaption that the Trustes ieléction
process might influence ar otharwise affact the judicial process in cases invalving Blshop Estate. The

Commission notes that all of the prasent Justices, acting as individuals, have been invoived in the
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salection process of ene or mare of the current Trustees. The question presented to vs in this mattar,

‘however, arises from an appeal related 1o litigation Involving an investigation into the management of

the Estote by the Trustees.

~ The AG describes the investigation as ane primarily invoiving alleged breaches of
fiduciary duty and mismanagement by esch of the five Trustass and 3s ene which mas; algo involve
the process of selecting and appointing the Trustees. The AG states that the Justices may have a
specific and personal interegt in the dispute congerning the extant of the AG’s investigatory powers
and that the Justices wera informed that they may bs asked, by subpoena or otharwise, for
Information in connection with the investigation. Consequently, the AG asserts that, if the present
Justices hear the appeal, there \n}ould be an appearance of impropriety in violation of the Reviged Codo
of Judicial Conduct.

A central I1ssue in Appeal No. 21150 relates t0 the claim by the Trustees that the
brasdth of the AG’s subpoenas invalidatea thom in the gbasnce of the AG providing a more definite
stagement describing the investigation for which the subpoenas have baen issued. The Trustess point
out that the subpoenas, which are the subject of the appeal, have no relationship whatsoaver to the
Trustee selection process and that, at this point in the case, anticipating that the investigation might
expand into ths selection pracess ia but a8 mere passibility and not a basis for disqualification. in any
evert, the Trustaes argue, the AG's subpoana powers do not permit the AG to subpoena the Justices
and inquire into tho Trustes selsetion process.

"[Wihere disqualification of a judge hag besn urged salely on the grounds that fthe
ludgel should not sit in raview an the acts of (the Judge’s) own appointess, most autharitlies) hold that
3 judge is not disqualified from reviewing the acts of his appointeas, uniass soms indication of the
judge’s 'direct, certain, or immediate’ Interast is shown, bayond whatever specuistive interest, if any,

inheres in having eriginaily made the appointmaent of the litigant whose action is being ehallenged.®
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Sae Kekoa v. Suprame Couct of Hawgii, $5 Haw. 104, 115, 516 P.2d 1239, 1241 {1873); cert. den.
417 U.S. 380, 94 S.Ct. 2641, 41 L.Ed.2d 233 {1974). This Commission concludes that the present

Justices do not have a direct, certain, or immediate interest in anything related to the scope of the
subpoenas now in issue. This would normally mean that recusal is unwarranted:

In caonsidering motans to disqualify, the . . . judge must exercise
care 10 insure that disauallification Is objectively required and not

10 permit litigants to salect another judge for inappropriate maotives. -
In that regard, a judge must not permit the mears allegadon of
impartiality to result in the automatic reassignment of a case. 'ln
deciding whether to recuse himself, the . . . judge mugr carefuliy

weigh tha golicy af gromoting public confidence in thae judiciary
i o) il t thase questioni isS im iality mi
a seeking to avaid the adverse eansaguan is presiding aver

their cagg. Litigants are entitled to an unbiased judge: notto a
Judge of their choosing. A judge Is as much gbliged not to recuse
himself when it is nox called for as he is obliged to-when itis.” . . .

[Emphasis added]. n_re Richard Thomas Cooke, 160 B.R, 701, 703
(Bkrptcy. D. Conn. 1893),

On questions presented to this Cammission, where the issue of partiality or an
appearance of partality is invelved, this Commission usvally gives considerable weight to the judgment
of the judge, and recusal is discouraged withaut clear justification or compelling reasens supporting
it. We say this, knowing that in every case where recusal is sought and denied, there will always ba
same perception by someone that the court thereafter lacks impartiality.

In thig case, since no direct, immediata, or clear-cut self-interest is involved in any way
with tha subpgenas that are the subject of the appeal, a feasible alternativa might seem to ba for the
Justices to hear this appeal now and then recuse themselves at some later stage in the ¢ase should
a basis for disqualification or recusal materialize. This Commission generally gives little weight to
threats by litigants of fyture action which might later lead to 8 valid basis for disgualification which
doos not presently exist. The AG's mention of the potantial invelvement of the present Justicas in the

investigation is not viewed by this Commissian 8$ a threat 10 expand the investigation or direction of
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the subpoenas. The AG has merely pointed aut that the involvament of the Justices may gccur of be
sought in the future. Even if such event never materializos, it is IDDfopl’iatG’thO‘l the AG call attention
to all circumstances the State believes may impact upen the prosent issue.

Canoen 3E of the Revisad Code of Judicial Conduct ("RCJC”) addresses disqualification,
Subparagraph (1) proviges:

A judge shall disqualify himself or hersalf in a proceeding in which
the Judge’s impartislity might reasonably be questioned.

RCJC Canon 2 admonishes Judpes to “avoid improgpriety and the sppearance of
impropriety in all of the Judge's activitles.” A Judge daes so by "respectling] and complyling] with
the law and . . . acting at all times in a manner that promotas public confidence in the integrity and
impartiality of the judiciary.” Id.

Canon 2A provides:

The test for appearance of impropristy is whether tha conduct
would create in reasonable minds 3 psrception that the judge’s
ability to carry aut judicial responsibilities with integrity,
impartiality and competence is impairad.

The faw relating 1o the criteria utllized in determining whether there is a reasonable
basis for an appaarance of imgropriety is easier to state than it is to apply in this case. The test is “an
cbjective one which 3ssumes that a raasonabie parsan knows and understands all the relevant facts.

.o Uludﬁes determing appearance of improprietve-not by considaring what a straw pell of the only
partly informed man-in-the-strest wauld show--but by examining the record facts and the law, and then
deciding whather 3 reasonable person knowing and undersﬁMing all the relevant facts would recuse
the iudca.. . - -" Ip_re Drexet Byrnham Lambary, Inc., 867 F.2d 1307, 1313 (2d Cir. 1988). The
standard is whether an abjective, disinterested observer fully informed of the facts underlying the

gréunds on which recusal is sought would enterrain a significant doubt that justice would be done in

the case. Verane v. Tacgaic Telephonre Corp., 826 F.Supp. 632, 634 (N.D.N.Y. 1993). The fact that
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a party can postulate 3 series of future evants which, if they oceurred, rnight‘ tend to affect a judge’s

impartiality does not usually satisfy the objective test. Inre B & W Management, Ing,. 71 B.R. 987,

992 (Bkrptcy. D.Dist. Col. 1987); United States v. Marianna, 688 F.2d 980 (5th Cir. 1982), cert. den.,

459 U.S. 1009, 103 S.Ct. 736 (1983).

These generally accepted prineiples, when appliad in derermining whather ar not a

) raasonabls appearance of impropriaty axists In connection with the Justices hearing Appeal No. 21150,

. leads this Commission to conclude that disqualification of the Justices is not raquired. And, under
ususl clrcumstances, our advice to the Justices would be 10 nat recuse themselves.

The present circumstances, howaver, are extremely exceptional, and we cannat ignore

the current tmosphere nor the intensity of the discussions surrounding recent events that ara, in port,

the subject of Appeal No. 21150. The reasonable person standard set forth above presupposes

ebjactive, disintergstad observers whe can be fully informed of the facts. Sge n g |
Burnham Lambert Inc,, supra; In re Richard Thomas Capke, gupra: Verone y, Taconic Telephane Corp.,

supea. Although we conclude that reasanable, diginterasted porsons knowledgeable of all the facts
would agree that there are ne grounds for disqualification under the Revised Code of Judicial Conduct,
we ara nevertheless concerned, that public confidence in the judiclary will be harmad if the Justicas
remain on the case in tha current, overheated circumgstances. In balancing our concearn of "promo_ting
public confidence in tha judiciary against the possibility thar thase questioning [the Justices’)
impartiality might be segking to avaid adverse consequences of [the Justices) presiding over” tha
appeal tsummmym._mk 2upra), the scales tip heavily towards promating putlic
confidence in the judiciary. To that end, we are aware that 3 majority of the present Justices have
conciuded thay will not, henceforth, participate in the selection of trustees.

As stated in our earlier adviscry opinion relating to the §elaction of trustess by ths

Justices, public perception and oginion are gxtremely difficult to maasure. See Formal Advisory
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Opinion #14-93. Tha Commission will not allow critical ar adverse media covarage to campel racusal,
but intense media coverage may provide somae insight intg public opinion ang perception. Qur own
observations reflect the importance of the investigation of the management of Bishop Estate to the
citizens of Mawaii and misperceptions that may have arisen about the Supreme Court,

The neutrality of the Supreme Court's rulings over the long history of its handling of
the estate’s and tha State’s cases demonstrates the impartiality of the Sup(eme Court. The reality,
howaver, is that few citizens a‘fe familiar with that history and the recent, unpraécedented media
covarage may have crgaved }nistaken impressions about the Supreme Court’s impartiality. Because
these Justices or their pradecessors appointed the Terustees, some may belisve that the Justices would
be inclined to rute in the Trustees’ favor to affirm confidence in them. On the other hand, because the
Justices are represented by the AG in ather [itigation, some may believe that the Justices would be
inclined to ruta in favor of the AG to ger better representation ar to otherwise curry févor. Therafore,
the main focus of our concern in addressing the question presanted to us is the potential effect on the
public’s confidence in the judiciary if the Justices were ta remain an the case.

The circumstances surrounding the AG’s investigation and the Trustees’ position in the
case from which the appeal is taken are entirely unique and are not present in othar cases in which
Sishop Estate is a litigant. Recognizing the uniqueness of this gituation, we advise the justicas to
volyntarily recuse themselves, even though there. is no legal or ethical requirament that disqualifies
them.

This advisory opinien should not be interpreted as saying that recusal is preferred

whenever sgmaeone, somewhere, claims public confidence will bs ercded if a judge or justice remsins
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on 3 case. To the contrary, this Commisslon is mindful, as it must be, of the caveat dascribed by the
United States Court of Appeals in eautioning against a:

...rule haolding that whan someons ¢laims to ses smoke,

wae must find that there is 3 firg. That which i3 geen is
sametimes merely a smokescreen. Judicial inquiry may hot
therefore be defined by what appsars in the press. [f that
were the ¢gaa, those litigants fortunate enaugh to have easy
accaess to the meadia could make charges sgainst a judge’s
impartiality that would effectively veto the assignment of
judges. Judge-shopping would then became an additional and
potant tactical weagon in thae skilled practitioner's arsenal.
Instead, the sansitive lssus of whether 8 judge should be
disqualified requires a careful examination ¢f those relevant
facets and circumstances to determine whather the charges
reasonably bring into question 3 judge’s impartiality.

1n ro Drexel Bumham Lambert, Inc,, 881 F.2d 1307, 1309
(2d Cir. 1988).

Given the entirely unique circumstances under which Appeal No. 21 15.0 comas before
the Supreme Court, and in spite of aur conglusion that disqualificaton is not legally or ethically
requirad, the Commiggion believes that the Justices’ voluntary recusal from the case will undoubtediy
enhance the pgublic’s trust and confidence In the judiciary as a neutral and fair 3rbiter of disputes. On
balance, we conclude that the risk of the Justices remaining on the appeal is greatly outweighed by
the detrimental impact it could have on the public’s confidence in Hawaii's judicial process. Yaking
such a risk is too great. We therefore recommend to the Justices that they voluntarily recuse

themselves from Appeal No. 21150,

< “Cerold V. Sekiva, Chair
For THE COMMISSION ON
JUDICIAL CONDUCT

Sharon S. Narimatsuy
Judith T, fong
Shigeo Iwamota

{Members Anton C. Krucky. Daroivn H,
tendio and Benjamin M. Matsubara
recused fram participation In this
advisory opinion)





