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NO , 21150 
(Consolidated Nos, 21151 & 21174) 

IN THE SUPREME COURT OF THE STATE OF KAWAI'I 

MARGER,{ S. BRONSTER, Attorney ) FIRST CIRCUIT COURT 
General, State of Hawai ' i , ) S. P. NO, 97,051.8 

) S.P. NO. 97·0520 
Movant-Appellee, ) S. P. NO. 97·0464 

) 

vs. l 
) 

RICHARD SUNG HUNG WONG. ) 

et al" Trustees of the ) 

Kameharneha Schools/Bernice ) 

Pauahi Bishop Estate, ) 
) 

Re'spondents' Appellants. ) 
) 

ORnER GRANTING MOTION FOR BeCUSAL 
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Upon consideration oE (1) Appellee Attorney General's 

motion for the recusal of eacn justice filed' on January 15. 1998 ; 

(2) Appellants Trustees' opposition thereto filed January 23, 

1998; (3) the record; (4) Appellee Attorney General's motion to 

expedite filed on Marcn 2; 1998; (5) Appellants Trustees' 

response to Appellee's moti on to expedite filed on March 3, 1998; 

and (6) the Commission on Judicial Conduct's Formal Advisory 

Opinion No. 02·98 (attached hereto) submitted on March 11, 19 98 , 

in response to our February 10. 1998, request for same, we 

conclude, as did the Commission, that (1) we Mdo not have a 

direct, certain, or immediate interest in anything related to the 

SCope of the subpoenas now in issue,- (2) "generally accepted 

principles, when applied [to} determin[el whether or not a 
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reasonable appearance of impropriety exists in connection with 

(our) hearing of (this) appeal leads· to the conclusion 

that our -disqualification , , is not required,· and 

(3) "reasonable, disinterested persons knowledgeable of all the . ' 

facts would agree that there are no grounds for disqualification 

under the Revised Code of Judicial Conduct.· We are concerned, 

however, as is the Commission, "that few citizens are familiar 

with· "the long history of [the Supreme Court's demonstrated 

impartiality in the) handling of the estate's and the State's 

cases· and "that public confidence in the judiciary will be 

harmed if (weI remain in the case in the current, ovet'heated 

circumstances.- Thet'efore, although "disqualification is not 

legally or ethically required,- ' 

IT IS HEREB~ ORDERED that the motion for recusal is 

granted and, except to the exten~ tha~ it is necessary for the 

Chief Justice to assign substitute justices', each of us herewith 

voluntarily recuses himself or hersel~ from further participat ion 

in this consolidated appeal. 

DATED: Honolulu, Hawai'i, March 12,1998. 
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NO. 21150 
(Consolidated Nos . 21151 & 21174) 

IN THE SUPREME COURT OF THE STATE OF KAWAI-I 

MARGERY S . BRONSTER, Attorney) 
General, State of Hawai-i, ) 

} 

Movant-Appellee, } 

vs. 

RICHARD SUNG HUNG WONG , 
et al., Trustees of the 
Kamehameha Schools/Bernice 
Pauahi Bishop Estate, 

Respondents-Appellants. 

} 

FIRST CIRCUIT COURT 
S.P. NO. 97-0518 
S.P. NO. 97-0520 
S.P. NO. 97-0464 
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ASSIGNMENT OF SUBSTITUTE JUSTICE 

Pursuant to article VI, § 2 of the Constitution of the 

State of Hawai'i and HRS § 602-10, the following judges are 

assigned to sit in place of the Chief Justice and Asso~iate 

Justices , who are recused, as follows : 

-r­
/11 
o 

1. The Honorable Wendell K. Huddy, Judge of the Circuit 
Court of the First Circuit, for Chief Justice Ronal d T. 
Y. Moon; 

2. The Honorable E. John McConnell, Jr. Judge of the 
Circuit Court of the Second Circuit, for Associate 
Justice Robert G. Klein ; 

3. The Honorable George M. Masuoka, Judge of the Circui t 
Court of the Fifth Ci~cuit, for Associate Justice 
Steven H. Levinson; 

4. The Honorabl e Ronald Ibarra, Judge of the Circuit Court 
of the Third Circuit, fo r Associate ~ustice Paula A . 
Nakayama; and 
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5. The Honorable Dan T. Kochi, Judge of the Circuit Court 
of the First Circuit, for Associate Justice Mario R. 
Ramil. 

DATED: Honolulu, Hawai'i, March 12, 1998. 
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Su~,eme CO~.r!=- ~om!!ll!sion an J~dic!~J~ond,.l!S1....-1JjS)UO,CIARY " STA'!!..2F I-iA~&L._ 
426 QUIEN UREE1, ROOM 106 • HONOLUItU. HAWAI', 96813·2914 • T&LCPHONF. (80S) SlH"O 

Gerald V. Sa.lira. CtlAt. 

J .. dith T. tton, 
Shigeo 'wa,.,aIO 
AfttOft C. ICrUck~ 
aaro",. H. Leftdio 
Benjamin M. M.ts"bar~ 
Sharon S. N.rimatsu 

FORMAL ADVISORY OPINION M02-18 
MARCH 11. laSa 

DUEOlON PRESINTED 

I" !rAnstar Yo Wong. gt. al., CgnsoUdated Appeal No. 21160, U •• Trustle, af ttls 

BishoP Esute are appealing from First ClrcLlit Court orders compelling c:omplla,,~ wi1h Attornev 

General aubpoenal. The Justice. Of ~l'Ie I-fawail S"pram. Co"n leek aft adviSOry opi,,'on from tnis 

CommissiOtt on whGt"'er or not they -mull recuse fram Coftcolidated Appeal No. 21150.· 

CQNQly.,ON 

For rasons d~c:u8aed balow, it is this Commission·. opil"lan that no legal or ethical 

"'Quirom,nU disqualify the Juatlcaa from heating ttl. laGues preseftted in the a.,~.a'. Howe"er, it is 

the considered advice from this Commission to 1he Justicel tha~, glvl9n the entirely uniQu£! 

circumStances under whieh the 8 DPeaJ comes before the Supreme COU", ~"ey .should ,. __ use 

themlelves from the case. 

DISC;y§"~ 

In Consolidated App8al No.2 1 160, the Anorney General tAGI has moved to recuse ~he 

Justices from hearing the issues prese"ted in the appeal. Tho Appellant6J Trustees of lhe 

Kamehamaha Schools 8ernice Pauahi Biahcp Estate, oppese the motion of the AG far reculal. MUCh 

of the informa~ion reUed u,on by U,is Commlelion in formUlating this advisory opinion comes from t~1 

Memaranda filed In the SUI',eme Court by the parties to tne appeal. 

Eal1iet. this Comm'Nlan issued Formal Advisory ODinion ,14·83 (Allrll 7, 1994), in 

Which this Comml88ion ad"iGed the J"'stic8S of a need to avoid a petc,gtion that the Tr",steCi '.'ec~iQn 

procasa might influence or othGrWiS8 afflct 'the Judicial ptoees. in cases invQlvlng Blattap eitete. The 

Commission notes that alt of the present JUGticea, acting aa individua's, have been in"~t~ed in t"u 
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S~lectiO"',srOC"1 of one or more of the current Tr~8\888. The question presented '0 uS in this maner, 

howe"er, arises ftom a" appeal relatod 10 liligatfon Involving an investigation IntD ln~ management of 

the Estate by the Trustees. 

Th8 AG describe. the investigation II ane primarilv invOlving alleged breachea of 

fiduciary duty and ",lsmanagem8ft~ by •• ch of the flv. T,ustaas anC$ a8 one which may 81&0 involve 

m. Dtacal. of selecting and appointing the Trustees. The AG statll that the JUI,ic.. may havi a 

apaciflc: end personal in,er'at in VIe dlsgUle concerning 1:hl extant of the AG's investiaalOfY Dowers 

and 1hat the Jus,icol were i.dormed that they may be asked, by &"bp~en. or gtherwlse, for 

'nformation in connection wi'th the inve8tlgation, Consequen1'Y, the AG 1888rtl that, if ~h8 ptesent 

Juetic:a8 heir the .D~al, ,nete would be an ap.,earanca Of imptapriety in vlolatiof' aftha Revised Code 

of Judicial Conduct. 

A C8nval Issue in Appeal No. 21' 50 ,ela~es to the claim by the Trustees lh8t the 

bread"" of the AG's &ubpoena& Invalidates tho", in the Gb~enGu of 'the AG providing a mote definite 

statement d.scribing the invastiaation for which the 8ubpoena. have buan i5l;ued. The TNswes poin, 

out that the $Ubp08nls, which Ire Ihe subject of the appeal, have no telationship whatsoever to the 

Trustee aaleetlo" prOCIA and lilal, at lhis point in tn8 case. anllcipatlnCl th.t trae investiaation might 

8XIII", ,,,to the s,leelio" prac88aia but 8 mere poqibility and not 8 basil far disQuallflcadon. In any 

evem, the Trust". argue, the AG" subpoena powers do not permit the AG to subpoena .he JUStices 

and iftquire i~O tho Trustee .eJeOlionproc"s. 

-{Wlhere disqualification of a judge hes b •• n urged Solely on 'the grounds that t1he 

judoalahould not ait in review an ~he aets of [the Judge' aJ own agDoln,ess. mOlt 'aulhorilUesl hOld that 

a judi' is no! disqualified from reviewing the acta of his appOi"ta8s, unless some indfcatian of lhe 

'judge'. 'direct, eanain, or immediale' Interost is shown. beyond whale"er .peeulal~v8 interest, if any, 

inn.res '" "."'"g originally ma4G the aPPointment of the litiGant whose 3c1;;on ie bein8 challenged. ca 
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au keima v. Suprgme Coua otHawaiL 55 Haw. 104. 115. 516 P.2d 12391 1241 11973); cart. den. 

417 U.S. 390, 94 s.et. 2641, 41 L.Ed.2d 233 (1974). This Commission concludes that the pf~ent 

JustiCA do nat· have a direct, certain, or immediate in~e'est in anything related to 1he scope of the 

subpoenas ftOW in issue. This would normally mean that recusal i5 unwarranted: 

In considering modons to disqualify, the .•• judge muSt .Kercise 
care to insure that dlSQuallflcation Is objecdvelv reQuired and "01 
'Co p8rmi~ li1:igants to select another judeae for inapgroctiata motives. 
an that reg8rd~ a judge must not permit the mera allegation of 
im"artiality to reault in the automatic reassignment of a case. 'In 
deciding whether to recuse himself, the . . . judge mUll e"efuUV 
wgigb the R91iey af prqmotiog public confidence in the iudiciary 
against tht ogssibility mat those Question,oo his impaaialiN might 
be §eekinp Ie avoid the adverse eQnsaquo.,ees gf his presiding ftver 
meir SI". litigants are et'ltiued to ao unbiased judge; not to a 
.judge af their choosing. A judge Is as much obliged no'C to reGUs, 
himself when it is not c:alled for as he Is obliged to'when it is.' ... 
IEmphasis added). In fa Richard Thomas Cooke, , 60 B.A. 701, 703 
(Bkrptcy. D. Co"'n. 1993). 

On question$ presented to this CQlT\mhision. where the l6S&J8 af pan:iality or an 

Bopeatance of ganialitV is in\lolvad, this Commission usually gives considerable weight to the.judgment 

Qf the judge, and recusal is discouraaed wilhcaut clear justification 0 .. compellino reasons SUDDor"tlng 

it. We say this, knowing tha'C in every ease whete tecusa' is sought and det'livd. there will alwaYG be 

same percep,ion by someone that the court thereafter lacks impartiality. 

In this case, since no direct, ImmedialS. or clear-cut self-interest is ·involved in any way 

with the subpoenas that ara the subject Of me appeal. a feasibte alternative might seem 10 be for the 

Justices to hear this 3PQ1al now and then recuse themselves at same later staae in the case should 

a basi. fot disqualificatIon or fecusal materialize. This Commission generally givu little weight to 

threau by Iitigat\lS of future action wnich might later lead to a yalid basis fDr diSQualification Which 

does not presentty elCist. The AG's men~io" of thO potential i"volvement of the present JuSlices in the 

iftvestlgauon is not viewed by this CommiSSion as a threat to expand the investigation or direction of 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



808 523 8509 
03/12/.MCI~R 12 I ... • ... • lit.... I I ....... ~ .. torV Il t- ~ I CI"Q"U",,-n .., -- -- 'O~J 

M '98 06:52PM STAR BULLETIN ----

FORMAL ADVISORV OPINION 1102 .. 98 
March 111 1 998 
Page 4 

p.e/ii 

the subpoenas. The AG has marely painted out that the Inyolvement of the JUStiCe5 may gc;cur or be 

~ught in the fvture. Even if .uGh event n.v~r m2lteriaJi~~;;, it is Bpproptiotc tha~ the AG call attention 

tD an circumstances the State believes may impact u.,on the pre;cntlssue. 

Canon 3& oftha Revislld Ccdo of Judicial Conduct '"RCJC") addressGS disqualifieation. 

SubparaGraph C 1) pfoviCSes: 

A judge &hall disquaUfy himself or her~Blf in a proceeding in which 
the Judge's impartiality miQht reasonably be Questioned. 

RCJC Canon 2 admonishes Judges to • avoid Impropriety and tne appearance of 

improorJe'tV in all of the Judge's activities.· A Judge does so by "respectiing] and complyling] wi1h 

the law and •.• actiog at all times in a manner that promDtes public confidence in the integrity and 

'mpal'tialitV at the judiciary.· Id. 

Canon 2A provides: 

The tel' fot appearanG8 of impropriety is whether the cond"ct 
would create in reasonable minds a parce,n1on 1hat the judge's 
ability to carry aut judicial responsibilities with integrity, 
impanialitV and competence is impaited. 

The law r.II~lna to the criteria LltlUzed in determining whether there is a relsgnable 

basis for an a~a,ance of improprietY is easier to 51ate than It is to ap~ly in this case. The test is II an 

ob;~v. one which .. ssumes that 3 reasonable p&lrsol' knows and undet"Stands all the rl'_evant facts. 

. .• tJ)udges determine appearance of improprietv··not by ~onsiderin9 what a sttaw poll of the only 

partly informed man-in-ths-str88t would show··but by examining the record facts and the law, and then 

deCidinG whether a reasonable person knowing and understanding all the relevant fac;u would tecuse 

the judge. • • .• 'D re Drexel Burnham Lambart. Inc., 861 F.2d 1307, 1313 (2d eir. 1988). The 

standard is whether an objective. disinterested observer fully informed af the facts underlying 'h' 

Grounds an which recusal is soug,ht woutd ent8nain ill significant doubt that juStice would be dona in 
- ' 

the calli. Verene v. Tacgnic Ti1eebgne Cgrp .• 826 F.SuPP. 632. 634 (N.D.N.Y. 1993). The fact that 
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a D8ftV Ciln pOS~Ulat8 a series at future events which, if they occurred, might tend to affect a judge's 

impartiality does no~ usually aatiafy the objec:ti'lo test. In co 8 ,. W Management, In .... 71 B.R. 987. 

992 CBkrDtCV. D.Oist. Col. '987): Uoited State. y. Marianne. 688 F.2d 980 (5th eire 1982), cert. den., 

458 U.S. 1009, 103 S.Ct. 736 (1983', 

These gef'erallY accepted principles, when applied in d8termi"ing whsther ar not e 

reaeonable appearance of impropriety exiSts In connection with the Justices heating Appeal No.2 1 150, 

. leads this Com",iss;cn to conclude that disqualification of the Justices is nat ,eQtJi~ed. Andt under 

usual circumstances, OU( ad"iee to the Justices would be to not recuse themselv8$. 

The present citcurnsta"cas, however, ara allitremelv exceptional, and we cannat ignore 

the current atmosphere nor the intensity of the diScussions surrounding recent evenu that ara. In pert, 

,he subject of Appeal No. 211 50. The reasonable person standard set forth above presupposes 

objective, disinte~htQd observer'S who ca" be f",lly informed of the facts. See, e per In re DrluJ 

Bumham LImbert Inc.. sunra: In fa Richard Thomas C02Y. ~; VeronA" rasgnic TeleAbefte Corp .• 

B!m\ Although we conclUde that reasonable, disinterested persons knowledgeable of aU ~"e facts 

would agree that there are no ground$ for diSQualification under the Revised Code of Judicial Conduct, 

we are neverthe'6ss concerned, lhat public confidence 10 the judl~lary will be harMed if the JUStices 

remain an the case in the currant, overheated cireum.nances. 1n barancing our concern of "DfOmoting 

DUbliC confidence in the judiciary aQ~lnst the pOssibility that those Questioning [the Justices') 

impanialitY might be seeking to avoid adverse conseQ"enceG af [the Justices] Dreaiding over- 'the 

apl'eat (aee In re Drexel 8umham limbe". loe • ~l, the scales tip heavily towards promoting public 

confldence In the judiciary. To that end, we arG aware Ulat a majority of ,he present Justices hS\le 

conduded they will not. hen cefol1h , participate in the se'e~ion of trustee$. 

As sla~ed in our earlier adviso(V opinion relallng to the selection of trustees bv the 

Justi~e.s, p"blic perc:eption and opinion are Ef)([remely diffic:u't to mea.ura. See Formal. Ad"isory 
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Opinjon'14-93. The Commission will nm allow critical or adverse media eoverag8 to compel rec:usal, 

bU1 i.,~8ftS8 media coverage mav provide some insight into " ... blic opinion and C)erc8Dtion. Our own 

observcnions reflect the importance of the investiQation of the management af Bishop Estate to the 

c;tizeM of Hawaii and mispercopllons that may have arisen about the Supreme Court. 

The neutrality of the Supreme Court' fa rulings over the long history of its handling af 

the estate'. and the State's cases demon$lrates the impatti8lity of the Supreme ~OU". The reality, 

however, is tha~ few citizens a'6 familiar with that hinory and the recent, unprecedented media 

coveraoe may have ~teated mistaken impressIons about the Supreme Court's imDartialicy. Because 

these JUStices or their predecessors appointed the Ttustees. some may believe that the Justices wa~ld 

be inclined to n.lle in the Trustees· favor to affirm confidence in them. On the o,her hand, becayse the 

Justic:es are represented by the AG in aVler litigation. some may balie'le that the Justices would be 

tnetined to rule i" favor of the AG to Get bette( repre&el1taticn Or to otherwi68 curry favor. Therefore .. 

the main focus of OLir cancern in addressing the que$lion presented to uS is the potentia' effer;t on the 

public·, co"fidence in The judiciary if the Justices wete to remain an the case. 

The ci~..,mstances surrounding the AG's investiQltion and the Trustees' pO$ition in the 

case from which Ute appeal is taken are entirely unique and are not Dresent in other cases III which 

Bishop Estate is 41 litigant. Aecoo"izins the uniquene$$ of ·this situallon. we advise the Justices to 

voluntarilv recuse ~heMS8Ives, even thg",gh there is no legal or ethical requirement that disQlJalifies 

them. 

This advisory opinion should not be inte,,,reted as $sylng that rlcuaal is preferred 

wheneye, $Gmeone, somewhere, claims publiC r;onfldence will be eroded if a judge or justice temains 
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on a case. To the con!(aty. this Commission is mindful, as it must tJe, of the caveat described by the 

United States Court of Appe~ls in cautioning against a: 

.•• rula holding that when 60meone claims to eGe amako6 

wa must find tha there is a fit.. That which is 88sn is 
sometimes merely a smokescreen. Judicial inquiry may n01 

merefote be defined bv what appears in the press. If that 
were the CIaa, those litigants fortunate enough to have easy 
aC;;c;8SS to the media eould make charges again~t a jucsge's 
impartiality Ihat would effectively veto the assignment of 
judges. Judge-shopping would men become an addilional and 
potent tactical weapon in the skilled praClidonsr'a arsenal. 
Instead, the sensitive Issue of whelher 8 judge should be 
disqualified requires a careful examination of moss rele\f8nt 
fadS and circumstances to determine whether the charges 
reasonably bring into Question 8 judge's impartiality. 
1ft" Drelel Bumham Lambert. Inc., 861 f=.2d 1 ~07, 1309 
f2d Cir. 1988). 

Given tt,\e entirely unique circum5tances ,,"der which Appeal Nc. 21 1 SO COMes before 

the Supreme Court, and I" spite of aur conc;luslon that disqualification is not legally Dr ethically 

required. the Commi;,sion beUe~es that the JU5tic8S' voluntary recusa' from the case win undoubtedlv 

enhance 1"e ~blic' s tr"st and confIdence In the judiciary as a neutral and fa;t arbiter of disDutes. On 

bala~ce, we c:onctude that the ri~k of the JU5tiCe$ remaining on the appeal is greatly outwai;hed by 

the detrimental im"act it CQuid have on the public's confidence in Hawaii's judicia~ process. raking 

such a risk is taD great. We· therefore recommend to the Justices that they ~oIuntarily rec;use 

lhemseives frO.m Appeal No.2' 150. 

.-.. , 

.~ 
Gerald Y. Seklva, Chair 

For THE COMMISSION ON 
JUDICIAL CONDUCT 

Sharon S. NarimatsU 
Judith T. f!otlg 
SI'lig8o Iwamuto 

(Members AntOn C. Kruckv. Daro'vn H. 
Lendig and Benjamin M. Matsubara 
recused fram paniCiDation In this 
advisorv oginion) 
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