
























Board meetings, resulting in significant deliberation and a peaceful public protest at the June 8th
, 2007 Land Board 

meeting. The issue has polarized a debate between advocates for research versus supporters of native Hawaiian rights. 
Native Hawaiians consider the NWHI as Hawaiian property held in trust. As such, supporters of a ban on bio-prospecting 
consistently point out that Monument resources �~�r�e� publicly-owned resources and should therefore not be privatized for 
profit. . 

Language in the joint permit form's general conditions include clause 21, which states that "all monument resources 
within the jurisdiction of the State of Hawai' i are held in the trust under the Hawai' i State Constitution, Article XI, Sec. 1. 
The State of Hawai'i and the Government of the United States reserve ownership or control, as the case may be, of 
Monument resources, both living and nonliving, that may be taken or derived from those found in the Monument." DAR 
staff believes this adequately covers the bio-prospecting and intellectual property issue, but OHA and NGOs are adamant 
that additional language be added to specifically target activities that could be construed as bio-prospecting. 

Clause 23 in the general conditions states: "All data acquired or created in conjunction with this permit will be submitted 
with the summary report, and annual report ... The permittee retains ownership of any data, derivative analyses, or other 
work product, or other copyrightable works, but the Federal Government and the State ofHawai'i retain a lifetime, non­
exclusive, worldwide, royalty-free license to use the same for government purposes, including copying and 
redissemination [sic], and making derivative works. The permittee will receive acknowledgement as to its ownership of 
the data in all future use. This requirement does not apply to data acquired or created by the news media." Data is not 
defined in either the joint permit form or the Final Rules for the NWHI Marine National Monument.84 

. 
Prior to Monument designation, the regulations for the DLNR NWHI State Marine Refuge rules state: "This permit is not 
to be used for nor does it authorize the sale of collected organisms. The research activity must be non-commercial and will 
not involve the sale of any organism, byproduct, or material collected. Furthermore, any resources or samples collected 
are a public trust, and are not to be used for sale, patent, bioassay, or bio-prospecting, or for obtaining patents or 
intellectual property rights." 

In a comparison matrix between State Refuge rules and the joint permit form,85 it is stated that Clause 21 of the general 
conditions in the new joint permit form covers this issue, as does the final rule issued for the Monument.86 50 CFR 
404.11 (e)( 1) in the federal register rules states: .'( e) Additional findings for Native Hawaiian practice permits .. a permit to 
allow Native Hawaiian practices under paragraph (c)( 4) of this section, may not be issued unless: (1) The activity is non­
commercial and will not involve the sale of any organism or material collected.,,87 

The comparison matrix illustrates the fundamental differences in interpretation between the State AG representing the 
DLNR and OHA. While OHA battled with the DLNR AG in joint attorney conference calls on the bio-prospecting 
issue,88 the public debate on bio-prospecting probably originated in the April 27'\ 2007 Land Board meeting. In the 
comparison matrix submitted to the Land Board by DAR staff, a response is also included regarding the original state 
refuge condition: "Bio-prospecting and intellectual property rights are still being discussed due to legal concerns and will 
be added as special conditions in some form as needed depending on permitted activities."s9 According to DAR at the 
April 27th meeting, language is being drafted by staff to address "specific concerns like bio-prospecting and things like 
that," which were addressed in the State permit, but were not imbedded by the AG's office. 

At the request of the Land Board at the April 27th
, 2007 meeting, DAR staff presented the "Legally Vetted Special Terms 

and Conditions," at the May 25th meeting. These special terms and conditions contained the controversial language on 
bio-prospecting in clause 1: "This permit is not to be used for nor does it authorize the sale of collected organisms. 
Under this permit, the authorized research activity, including work involving a bioassay or bioprospecting [sic], must be 
for non-commercial purposes, i.e., not involving the use or sale of any organisms, byproducts, or material collected within 

84 50 CFR 404.3 - Definitions 
8S See Appendix B, April 27, 2007, Submittals to the BLNR, Available online: http://www.hawaiLgov/dlnr/chair/meetings/index.htm 
86 50 CFR 404.1 1 (e)(l), Final Rule, NWHI Marine Nat'l Monument 
87 This can be read include only activities under "Native Hawaiian" practice permits - can it be applied to all permitted activities? 
88 H. Guth Interview, July 3, 2007 
89 NGO groups, who followed the public process for permit reviews closely probably seized upon this in the April 27th Land Board 
meeting. KAHEA and other environmental NGOs aDd Hawaiian community groups organized a protest at the June 8th meeting shortly 
thereafter. 
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the Monument for obtaining patents or intellectual property rights for profit." The revised general terms and conditions 
and special conditions were presented on May 25th

, 2007 to the Land Board for approval. 

Various NGO leaders contested the approval of the joint permit form, requesting deferment. NGO leaders believed that 
the new rules (general conditions, item 21) weren't stringent enough, and would allow bio-prospecting. The language on 
bio-pro~ecting was not embedded in the general conditions, according to DAR staff and (corroborated by the AG at the 
May 25 and June 8th meeting), because there were no legal definitions for bio-prospecting. According to the DLNR AG, 
bio-prospecting has not been addressed by state, national or international law, and the Co-Trustees agreed that bio­
prospecting should not be given any commercial application. The joint permit form was approved at the May 25th 

meeting, but the special conditions were deferred until the June 8th meeting, at which KAHEA organized a rally to protest 
bio-prospecting in the PMNM. ' 

At the June 8th meeting, DAR staff once a~ain pointed out the substantial resources that had been put into developing the 
joint permit form approved at the May 25 t meeting. The special conditions were amended at the June 8th meeting. Of 
these conditions, the "legally vetted special terms and conditions" were amended to include the disease and introduction 
of species protocols for researchers applying for permit approvals at the June 8th meeting (largely HIMB researchers). 

Representatives from various NGOs9o pointed out that the State of Hawai'i legislature and the governor had convened a 
special working group on bio-prospecting and Native Hawaiian intellectual property rights. Representatives asserted that 
it was premature to write into the permit conditions language on bio-prospecting that was currently being considered by 
the State. KAHEA presented a petition detailing concerns, including a 45 day comment period on all permit applications, 
a moratorium on all permitted activities pending completion of an BIS, and a precautionary approach on bio-prospecting 
pending decision from state working group. KAHEA asserted that the current language in the special terms and 
conditions allows the UH researchers to patent as private property PMNM resources, and that is BLNR's duty to defend 
public trust resources. KAHEA said a recent AG opinion says that 3rd parties may use material removed from state 
property and patent that material.91 Members also testified that the Poaokalani Declaration, a consensus among Kanaka 
Maoli from the Native Hawaiian Intellectual Property Rights Conference, should be honored.92 Native Hawaiians touted 
the declaration as a consensus among Kanaka Maoli, who support a ban on bio-prospecting and calls for the return of 
stolen property. 

Similarly, native Hawaiians with the Waikiki Hawaiian Civic Club support a "ban on the patenting, licensing, sale and 
transfer of natural resources," in the Poaokalani Declaration. According to the Waikiki Hawaiian Civic Club, there is 
clear evidence that UH is "undermining Native Hawaiian intellectual property rights." 'I1io'ulaokalani Coalition testified 
that the Land Board was allowing a "theft of native resources that belong to Hawaiians," and that this was being allowed 
while law on this is still being crafted. A Native Hawaiian representative testified that it was not the current UH 
researchers that they were concerned about, but that the loophole should be closed so that an unscrupulous researcher 
could not patent PMNM resources. 

The Land Board and DAR staff pointed out that clause 21 (below) holds all resources in public trust. The AG testified 
that DAR does not have the authority to ban bio-prospecting in the permit as it over-steps state authority. The current 
revision is vetted by the AG. DAR staff testified that permits are extremely restrictive and that everything is forbidden 
except those actions that are specifically permitted. A White House CEQ letter supports the general conditions. Heidi 
Guth with OHA testified that the language in the bio-prospecting clause was OHA's fault. The original language is fine 
and OHA is working with the federal agencies o.n this issue. The best idea would be to come up with a "stop-gap" until 
the state commission is done crafting official policy on bio-prospecting. Ultimately the Land Board approved all the 
special terms and conditions and amended the bio-prospecting clause to omit the language "including work involving a 
bioassay or bio-prospecting" and "for profit." It was agreed that this would protect the State's interests in PMNM 
resources pending policy from the state's working group on the issue. 

Bio-prospecting continues to be a highly contentious issue among native Hawaiians and other indigenous cultures. The 
governor has appointed an official "Temporary Advisory Committee on Bio-Prospecting" to advise the state legislature on 

90 KAHEA, 'Ilio'ulaokalani Coalition and the Waikikl"Hawaiian Civic Club were represented 
91 Can we track down this AG opinion? - perhaps in our interview wI KAHEA 
92 The Poaokalani Declaration was formulated during the Ka 'Aha Pono Native Hawaiian Intellectual Property Rights Conference held 
in Las Vegas in 2003. The declaration is available online at: http://kaahapono.com!resources.html 
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the issue. Members of the advisory committee include five native Hawaiians and six appointees from various other 
stakeholders, including pharmaceutical companies and researchers. Members are considering the Paoakalani 
Declaration,93 but genetically modified organisms (GMOs) are also entering the debate.94 Intellectual property rights of 
indigenous peoples of the Pacific region are also addressed at length in a new volume entitled: Pacific Genes & Life 
Patents.95 

b) Federal Management Activities 
i. NOAA Monument Superintendent Ac.tivities for 2007 

Chronology of Developments: State of HI Review of Special Activity Permits for Management Activities by NOAA 
Monument Staff in State Marine Refuge for 200796 

Nov. 2006: DAR receives NOAA permit application and sends it out for review to state agency staffs and 2 NH entities; 
comments from DAR staff indicate concerns with the scope of the activities and that activities involving taking or 
transporting specimens, disturbing wild animals, and interacting with protected species, live coral and fish "may not be 
necessary or justified." "These activities should be more accurately characterized as monitoring and research activities 
instead." [this is a different category of permit under the state refuge rules]. Request for clarification was sent to NOAA 
on Nov. 29 and the issue was discussed in a permits coordination group meeting on Dec. 27, 2006. [Check to see when the 
FWS Management Permit application was received and reviewed.] 

Jan. 2007: NOAA permit is presented to the Board at its Jan. 12 meeting with DAR requesting authorization to issue the 
permit. DAR expressed the opinion that the application was properly justified and that the Monument permit application 
to enter state refuge waters to conduct the mgt activities described in the application should be approved subject to a list of 
special instructions and conditions as well as the General Conditions in the Application Guidelines. Questions were 
presented to NOAA representatives at the meeting but several issues were unresolved by the end of the meeting. NOAA 
was asked to include a statement explaining why the non-mgt related activities were necessary or amend the application to 
clarify the request for the noted activities. Of particular concern was the request to conduct archeological research and 
NH cultural activities under the mgt permit. Also discussed was whether the Monument Manager should be applying for a 
Scientific Research, Monitoring and Education Permit instead of a SA Permit, one that apparently receives a higher level 
of internal review and scrutiny at the state level. Decision on the permit application was deferred until discussion could 
be continued at the next meeting. 

NOAA submitted an amended application to DAR staff on Jan 17, and this was presented to the Land Board for review at 
its Jan 26th meeting. The amended application was on the DLNR NWHI State Marine Refuge Permit Application Form 
and was signed by the Monument Superintendent. It withdrew request for allowing archeological research and Native 
Hawaiian cultural activities in the managers permit but maintained the request that the Mt manager be allowed to 
participate in otherwise permitted NH cultural activities "in a management capacity" as the Superintendent of the Mt. The 
occasional but unpredictable need to conduct field work and make field collections was explained in connection with coral 
bleaching or disease outbreaks, alien species invasions, and vessel impact incidents. Assurances were given that the 
managers permit would not be used as a substitute for research, education and NH practices permits and that the RAMP 
monitoring activities would be covered under separate permit applications. 

At the Jan 26th Board mtg, the DAR staff noted.that the State NWHI Cultural Working Group and individuals and 
organizations from the NH community had been asked to review the permit and that the Working Group had reviewed it 
at its Sept 2006 meeting at which time a briefing was given by the Superintendent on the planned activities for 
management of the Monument. [We need to find out more about the NWHI Working Group and the process the DAR 
uses to obtain reviews of permits; it looks like from the DAR Request for Authorization that OHA for example is asked to 
review permits separately and is not on the Working Group.] OHA submitted formal comments to DAR on Dec. 21st 

93 Ka 'Aha Pono, Native Hawaiian Intellectual Rights Conference. Online at: http://kaahapono.comlresources.html 
94 Kevin Kelly, personal communication, June 2007 
95 Mead, Aroha Te Pareake and Ratuva, Steven (eds). 2007. Pacific genes and life patents: Pacific indigenous experiences and 

analysis of the commodification and ownership of life (1st ed.). Call of the Earth L1amado de la Tierra and The United 
Nations University Institute of Advanced Studies: Wellington, New Zealand. 

96 Sources include BLNR minutes, submissions, and requests for authorizations to approve applications, available online at: 
htto:llwww.hawaii.gov/dlnr/chair/meetings/index.htm 
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expressing support for the FWS management permit application. There is not similar mention regarding comments on the 
NOAA permit application. [We should ask Heidi Guth about this.] 

DAR requested that the Board approve the amended permit application to allow the Monument to enter state waters to 
conduct management activities therein, but subject to seven special instructions and conditions that are in addition to the 
General Conditions laid out in the application guidelines for the State Refuge. The conditions are similar to those DAR 
recommended in its request for authorization at the Jan 12th meeting but with some significant differences. For example, 
the conditions require NOAA to file a post-cruise report with DAR within 30 days rather than merely after the trip. They 
do not include archeological research and NH cultural practices in the list of activities consistent with management 
purposes and emergency responses. The conditions require all other activities not enumerated to obtain prior approval in 
the form of a permit amendment or separate permit as determined by the DAR staff. These include taking and 
transporting specimens, catching and killing wild animals, interacting intentionally with protected species, live coral, fish 
or sharks, and other scientific research, monitoring or education projects or activities (this is Condition 5). Another 
condition specifies that all vessel support activities related to the Superintendent's management activities under this 
permit except those in connection with emergency response must be covered by a separate permit application and permit. 

Minutes from the Jan 26th meeting indicate that the FWS Management Permit was also presented for Board approval. 
The Request for Authorization indicates that two permits were requested for FWS: one for certain management activities 
within state waters and the other for the operator of the vessel that FWS would charter for related support activities. DAR 
reported that this was the same submittal that the Board had seen at the Jan 12th meeting, with the exception that the title 
was changed to comply with the Sunshine Law [this may refer to the change in dates from Jan to Feb as the beginning of 
the permit term]. Board members raised questions regarding why FWS activities included snorkeling, and the applicant 
responded that these recreational activities were· important to the well-being of the long-term staff at Tern and Laysan 
Island. The Board approved the FWS permit with the requirement that the language be clarified to limit such activities by 
"authorized personnel" instead of "visitors." 

The NOAA management permit authorization request received more discussion. It was only for the management 
activities; there was apparently no application for a permit for vessel support activities (this may be that the only vessels 
used are also those used in connection with research permits. The Board heard a presentation by a Monument staff 
member (Malia Chow) who emphasized that NOAA management activities are all closely coordinated with DLNRlDAR 
and the FWS principally through a Monument Mgt Board that meets several times a month. Emergency response 
activities are coordinated over the phone. The n"eed for a long term plan was discussed and the ongoing negotiations over 
how and when this would be completed were described to the Board. (It's clear from this discussion that the process that 
is now unfolding for the review and revision of the management plan was not yet settled). Opposition to the permit was 
presented by the Environmental Defense representative (S. Fried) particularly about things that appear to be extractive and 
scientific research related. She urges the Board to apply the same rigorous general conditions to this permit as it did last 
October [this was a research permit, perhaps the Census of Marine Life survey cruise]. Chair Young clarified that this 
permit was for management activities not research. The ED representative requested that the Board issue only a permit 
for emergency response and time-sensitive activities that are time sensitive and require NOAA to come back to the Board 
with a much more specific explanation of what activities it intended to conduct and a copy of any and all existing permits, 
including permits issued by the Monument. Reference is made to written testimony by ED that contained recommended 
permit condition language, including a requirement that all personnel sign a form acknowledging the permit condtions. 
DAR staff point out that changes to the proposed special conditions would address concerns that unlisted activities might 
be carried out without notice or permission. After further discussion, Chair Young recommended that action on the 
NOAA permit be deferred to allow DAR and Monument staff to review general permit conditions referred to by the ED 
representative.97 

Was there a shift in power starting wI NOAA's invalid permit in January? The permits for "certain management 
activities" in state waters for FWS and NOAA (Don Palawski & 'Aulani Wilhelm) were taken off the BLNR website. In 
later meetings the NOAA permit was described as invalid by DAR Staff (Don Polhemus) blc NOAA did not sign the 
amended permit. NOAA either didn't like the Land Board's amendments to the terms and conditions or decided to wait 
until the joint permit form was completed and agreed upon by all Co-Trustees. 

97 NEED to add items indicating what happened at subsequent meetings on the NOAA management permit 
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Malia Chow, representing NOAA in the January 26th Land Board meeting, raised concerns that NOAA's mgmt activities 
in state waters would be restricted to certain activities (e.g. emergencies) that were proposed by Env. Defense. 

There was brief discussion on the "invalid" NOAA permit at the April 27th
, 2007 meeting. The permit was invalid because 

NOAA was unwilling to sign the permit, which was for management in state waters.98 DAR staff stated in the May 25th 

Land Board meeting that the new special conditions (Legally Vetted Sp Terms & Conditions) were consistent with the 
NOAA Management Permit brought before the Land Board in January 2007.99 

11. The FWS Management Permit for 2007 
iii. Permit for Monk Seal Recovery Plan Actions (shark culling) 

One of the most contentious permits was an application by Dr. "Bud" Antonelis to remove Galapagos sharks from French 
Frigate Shoals to reduce predation pressure on pre-weaned Hawaiian Monk Seals. Of all the permits reviewed from 
February 23, 2007 to present, Dr. Antonelis' permit was the only application recommended to not be approved by two of 
the three Co-Trustees. Comments from the "scientific community" reviewers were lengthy; most reviewers thought the 
activity ran against the objectives of the Monument, there was little to no consideration of alternative methods, and that 
the technique was unproven in reducing monk seal mortalities. Native Hawaiian groups, including OHA, also commented 
on the permit application, requesting that takes of sharks observe cultural protocols. Dr. Antonelis had met with Native 
Hawaiians from OHA, and was commended for adding a Native Hawaiian to the Monk Seal Recovery Team. There was 
considerable debate at the May 25, 2007 Land Board meeting on this permit, with members of FWS and NOAA 
supporting the application and KAHEA opposing. The permit was ultimately approved, with amendments to the permit 
conditions and one Land Board member voted against the application. loo 

iv. Ship Dumping in the Monument 

Ship operations for research and management activities typically require dumping of "grey water" in the waters of the 
monument. In cases where permits for ship operations are reviewed, the dumping continues to be a contentious issue. For 
example, in the June 8, 2007 meeting of the Land Board, a permit was also considered for ship operations for the NOAA 
research vessel Hi'ialakai. The vessel permit w~ reviewed frrst, and the ship's 1st officer, Dretlak assured the Land 
Board that the ship will not discharge into state waters or SPAs, and that upgrades to the ship's grey water system have 
been completed. A proposed retrofit to the ship, which would allow the ship to not discharge into the monument have not 
been completed, and community groups seized upon this issue to encourage the Board to disprove the application. 
KAHEA voiced multiple issues with the permit and was concerned about the ship's failure to upgrade its wastewater 
system. NOAA assured the Land Board that the Hi'ialakai staffwould use best management practices to minimize 
impacts, and NOAA staff asserted that dumping outside of state waters was not a prohibited activity within the 
Monument. 101 

D. Development of the New Management Plan 
1. Decision to Let FWS Take tl,e Lead -I,ow arrived at 

Decision to Let FWS Take the Lead, you should describe the CCP and refer to the FWS's policy guidance and 
describe past planning efforts for the Hawaiian Islands NWR, etc. (including what is the "step-down research plan" under 
development for Palmyra Atoll and Kingman ReefNWRs?). This will help set up the comparison discussion in II.D.4. 
2. Process and Timeline for revising tl,e draft Sanctuary Management Plan 
3. Questions on tl,e Process for and Timing of Public Participation and Public Advisory Committee 
4. Comparison of tl,e CCP witl, tl,e Sanctuary Plan Devt Process 
By the latter, I mean the generic planning proce~s that all sanctuaries are supposed to have, not the specific process that 

was followed for devt of the draft sanctuary mgt plan for the NWHI (that will be described under I.C). 

98 The NOAA permit for management activities in state waters (Jan. 26, 2007) is no longer available on the BLNR website, but I have 
a copy. 
99 This statement by DAR staff was contested by KAHEA and Environmental Defense 
100 Amendments were made to permit conditions 2, 4-9; changes made are not available on BLNR website; Land Board member Edlao 
voted against approval 
101 Is NOAA research vessel's (carrying the HIMB researchers) discharge of wastewater inside the Monument in violation of the 
Proclamation, the federal rules, etc.? 
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