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I. INTRODUCTION

[version 1] The question in this mandamus proceeding is whether there is
any evidence supporting the decision of the lower court judges that a Philippine
law firm does not represent the Petitioners herein and, therefore, communications

between it and Petitioners American law firm are not privileged.

In formally responding to a discovery request, the large American law firm
representing Petitioners explicitly asserted pursuant to FRCP 11 that the Philippine
law firm did not represent Petitioners. It maintained that position throughout four
due diligence conferences/communications conducted to narrow the discovery
dispute. Weeks after Respondents filed a Motion to Compel Discovery, the
American law firm did a complete reversal of its position — although it waited until
after a ruling on the Motion to Compel before amending Petitioners discovery

response.

As Respondents demonstrate herein, there are a wealth of facts supporting
the decisions of the judges below that the Philippine law firm did not represent

Petitioners.

[version 2] Petitioners contend that the lower court committed clear and

indisputable legal error in ordering Petitioners to produce to Respondent:
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all communications between Covington & Burling and the law offices

of Estelito Mendoza relevant to the issues in this litigation for the

period October 1, 2004 through the present, excluding

communications specific to the depositions of defendants’ directors

held in Vancouver, Canada in December 2006.

The Order at issue is similér to one entered by the lower court in 2007 [cite],
championed by Petitioners, which required Respondent’s legal counsel to produce
to Petitioners all of counsel’s communications with outside legal counsel relevant
to the issues in the litigation. Respondent complied with that earlier order bﬁt, now
that the shoe is on the other foot, Petitioners refuse to comply.

Petitioners’ inability to establish a protected relationship between the two
law firms stems from the multi-layered corporate structure Petitioners created to
disguise ownership of the Marcos properties at issue. See [cite to record].
Defendants failed to cafry their burden of showing that Covington & Burling and
the Philippine law office of Estelito Mendoza represented the same clients in this
litigation. Two and a half years into the litigation, Covington & Burling signed —
- pursuant to FRCP 11 -- a Response to Document Request stating that the Mendoza
law firm did not represent defendants. Now that shielding documents from
disclosure serves their purposes, Petitioners act as if that layered structure can be
collapsed for the purpose of avoiding disclosure. The magistrate judge and district

judge saw through this charade, and so should this Court. Although never

producing a privilege log and never submitting documents for in camera inspection
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by the magistrate judge, Petitioners now seek this Court’s in camera review of
specially selected documents.
II.  Counterstatement of the Facts

Respondent is one of 9,539 Filipino human rights victims who obtained an
historic jury verdict and judgment against the Estate of Ferdinand E. Marcos in
1995 for almost $2 billion. That judgment was affirmed by the Ninth Circuit Court
of Appeals in its entirety. See Hilao v. Estate of Marcos, 103 F.3d 767 (9" Cir.
1996). Today the judgment is worth over $4.8 billion. Del Prado and the Class
seek a declaratory judgment that about 4,000 acres of real estate (hereinafter the
“Real Property”) located in Tarrant County, Texas and purchased by Respondents
and their predecessors in the late 1970’s and 1980’s was paid for and is
beneficially owned by Ferdinand E. Marcos, and now his Estate. Plaintiff and the
Class also seek to forfeit and execute on that Real Property.

Because of the “layered” ownership of the 4,000 acres of Real Property at
issue, Class Counsel have been unable through normal discovery to peel back
enough layers to pinpoint, inter alia, the source of the money used to purchase the
real property. Imelda Marcos has stated in a Declaration that her husband,
Ferdinand E. Marcos, purchased the properties. See [cite to record] An 87 year
old Filipino testified in the Philippines in May 2007 that, as an aide to Ferdinand E.

Marcos during the 1970’s, he regularly delivered large amounts of cash to Jose
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Campos to purchase investment properties for Marcos. See [cite to record]. The
defendants have produced no documents showing the ultimate source of the
money. Marcos was removed from office in the Philippines in 1986. He died in
1989. The ownership of the properties was originally in Netherlands Antilles
corporations, but these corporations were reincorporated in 1986 and 1987. Jose
Campos died in 2006. No probate has been opened for the Estate of Jose Campos,
and none of his business records have been produced.

The Mendoza law office, located in Manila, Philippines, represented Jose
Campos for many years until his death in May 2006 and, according to defense
counsel, continue to represent some or all of the directors of the seven defendants.
Defendants have not named the individual directors Mendoza purportedly
represents. No director has been sued or could be sued based on the claims
asserted in the Amended Complaint. None of the directors own shares in the
defendants since all shares are held by offshore corporations — the second layer of
ownership. The third layer of ownership are trust funds for the Campos and Tan
families administered in Hong Kong.

On this record, it is undisputed:

® Defendants’ initial Response to the Third Document Request explicitly
stated that “Mr. Mendoza does not represent defendants.”

® The Response was signed by Covington & Burling pursuant to FRCP 11
and reflected Covington & Burling’s independent understanding of the
relationship between it and the Mendoza law office. Throughout an over
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month-long exchange of e-mails and telephone calls to resolve the
discovery dispute, Covington & Burling never changed its position on
this. :

Jose Campos had no legal authority to engage Mendoza as defendants’
counsel since he was neither officer, director or shareholder of the
defendants

Mendoza did not document the alleged engagement

It is the practice of all lawyers in the Philippines, just like the United
States, to memorialize a legal engagement and to send bills of account

Mendoza did not submit a bill to defendants for legal services and costs
from November 2004 to the present

Were Mendoza representing defendants, he would be in violation of the
Internal Revenue laws of the Philippines

Defendants have no documents memorializing the retention of the
Mendoza law office.

The Mendoza law office’s name has never appeared as “of counsel” on

any documents filed with the Court.

Petitioners’ Post-Ruling Submission

Petitioners have continually attempted to change the landscape of the lower court’s

ruling. First it contradicted its own Rule 11 assertion. Next it offered in a surreply brief to

submit documents for the first time. Then, following the ruling of the district court, it submitted

a declaration of a corporate officer, Joselito Campos, to contradict the finding of the court. Mr.
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Campos has always been available to give a declaration, so the timing of the current submission
is undoubtedly to provide a factual basis to seek mandamus in this Court. Second, paragraph 2
of the Campos Declaration is intentionally vague where he states: “Since 2001, I have been
President and Director of defendant corporations in this lawsuit (“Defendants™).” (emphasis
added) In fact, documents produced in this lawsuit by Defendants show he was never an officer
or director of two of the defendants, Revelstoke Investment Corporation, Inc. and Vernon

' That being the case, he had no authority to engage Mr. Mendoza on

Investment Corporation.
their behalf. Third, Mr. Campos does not claim that he engaged Mr. Mendoza himself and
furnishes no explanation as to how he learned Mr. Mendoza was retained by any of the
Petitioners or the terms of any such engagement. Finally, Mr. Campos’ assertion at paragraph 7
that he “considered Mr. Mendoza to have an attorney-client relationship with Defendants since
he began providing them with legal advice in late 2004” is purely conclusory and does not

explain the lack of an engagement letter, billings or a board minute or resolution. In short, Mr.

Campos’ declaration provides neither newly discovered evidence nor a basis for reconsideration.

IV. ARGUMENT

A.  The Lower Court Found that Mendoza Did Not Represent the
~ Petitioners

Two and a half years into complex litigation, Covington & Burling, a large
Washington D.C. based law firm representing the Petitioners, should know
whether a foreign law firm is its co-counsel. When it files a written discovery

response, signed pursuant to FRCP Rule 11, explicitly denying that the foreign law

Corporate minutes showing the appointment of officers and directors for these two
corporations include BN 1994 thru BN 2038 and BN 2605 thru BN 2646.

44682_1

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



firm is its co-counsel, the court should be able to rely on that. Covington’s
contention — following a motion to compel discovery -- that a factual mistake was
made -- is not credible. Initially it Was claimed the Mendoza law office only
represented certain officers and directors. Now it is claimed that the Mendoza law

office represents both the Petitioner corporations and its officers and directors.

Petitioners’ contention lacks credibility and is contrary to customary
practice. Petitioners waited until after the magistrate judge ruled on the Motion to
Compel before it amended their Response to the Third Document Request. The
linc;hpin for the Mendoza law office’s representation is an alleged conversation'
between Mendoza and Jose Campos in late 2004 asking Mendoza to represent the
American Petitioner corporations. Mendoza Decl. at 7. The client representation
was never memorialized as a careful and diligent attorney would do, especially
where Mendoza was a “preeminent” Filipino attornéy supposedly representing
American corporations for the first time in connection with American litigation.>
No engagement letter was sent to the American corporations. No billing records
have been produced during the intervening three year period showing the

Petitioners were billed for Mendoza’s costs and services.

Further belying defendants’ new contention is the fact that Jose Campos was

not a shareholder, officer or director of the defendants during the period 2004 thru

> Mendoza is not admitted to practice in the United States.
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the date of his death in May 2006. See [Supplemental Declaration of Robert Swift
attached as Ex. 12]. Therefore Jose Campos had no authority to engage the
Mendoza law office on behalf of the corporations. Defendants’ corporate records
name all the shareholders, directors and officers for this period of time, and Jose |
Campos is not named. Id. at §3; see also [Ex. 9 (showing ownership of the
corporate defendants)]. Swift’s November 2004 letters were not addressed to Jose
Campos, but to the American corporations at either their California or Canadian

registered places of business. Id. at 2.

It is unlikely that Mendoza, a highly experienced Filipino attorney, would
represent new American corporate defendants on issues involving American
litigation without at least a letter memorializing the engagement. The attached
Declaration of Ruben O. Fruto, a past president of the Philippine Bar Association
and currently a member of its Council of Advisers, attests to the fact that “most
leading law offices and practitioners in the Philippines normally execute the
necessary contract for legal services and/or retainer agreements with their clients
when the lawyers’ professional services are engaged.” Ex. 13 at 92. Fruto also
points out that engagements are usually confirmed by the sending of bills for
services, which is also a requirement the Philippine Bureau of Internal Revenue

imposes on professionals. Id. at 5.
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A district court possesses “broad discretion in all discovery matters.” Wyatt
v. Kaplan, 686 F.2d 276, 283 (5" Cir. 1982). The court of appeals will not disturb
a district court’s discovery ruling absent “unusual circumstances showing a clear
abuse.” Id. Contrary to Defendants’ protestations, the lower court was not limited
under Rule 72(a) to either ruling de novo on the Motion to Compel or setting aside
the ruling of the Magistrate Judge. Even if the Magistrate Judge did not make
detailed findings of fact, this factor was considered by the lower Court and its
Order of April 18 provides a full and thoughtful explication of the reasons for
overruling Defendants’ Objections. A clear ruling by this Court on the objections
to the Magistrate Judge’s Order of January 7, 2008 is all that is required under
Rule 72(a). See Alpine View Co. Ltd. V. Atlas Copco AB, 205 F.3d 208, 220 (5"
Cir. 2000). None of the cases cited by Defendants at pp. 1-2 of their brief involve
Rule 72(a) appeals of orders of magistrate judges. Rather, each involves circuit
court review of first instance decisions by district court judges where, unlike here,
there was no finding or reasoning by the judges. See, e.g, Wiwa v. Royal Dutch
Petroleum Co., 392 F.3d 812, 810 (5" Cir. 2004)(“There is no record evidence that
the district court considered and applied the factors listed above to determine

whether the subpoena is overbroad.”)
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Accordingly, defendants’ belated attempt to change the facts regarding the
Mendoza law firm’s representation is not credible and the lower court correctly

found that defendants have not carried their burden.

V.  This Court Correctly Applied State Substantive Law

A federal court in Texas possessing diversity jurisdiction and considering an
objection based on the Texas common interest privilege applies state substantive
law, not state procedural law. Federal Rule of Evidence 501 requires application
only of the substantive privilege promulgaf\ed under state law. See, e.g,
International Ins. Co. v. RSR Corp., 426 F.3d 281, 299 n. 26 (5™ Cir. 2005)(“The
availability of a privilege in a diversity case is governed by the law of the forum
state.”) In applying the privilege, a federal court follows its own procedure, not the
procedure followed by state courts. Well established jurisprudence, beginning
with Erie R.R. v. Tompkins, 304 U.S. 1188 (1938), requires federal courts to follow
federal procedure. Therefore, Defendants’ persistent refrain that this Court erred
by failing to follow state court procedures is unavailing.

In this case, the Court applied Texas Rule of Evidence 503 (“Lawyer-Client
Privilege”) as the substantive rule of law. See, e.g., Doc. 192 at 6. Absent from
Texas Rule 503 is any direction to a court as to how to apply the Rule
procedurally. While the procedural practice in state court may be for a trial court

to review allegedly privileged documents in camera, federal law does not so
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require. See, e.g., In re Santa Fe International Corporation, 272 F.3d 705 , 709 n.5
(5™ Cir. 2001)(*“The dissent’s argument that the district court was obliged to
examine each [allegedly privileged] document before ruling is not meritorious.”)
Where no privilege log was prepared and no documents submitted to the
Magistrate Judge for in camera review, the submission of selected documents to a
district court which is reviewing objections to a Magistrate Judge’s Order pursuant
to FRCP 72 is unnecessary. Moreover, the finding that there was no attorney-
client relationship between the Mendoza Office and Petitioners (Doc. 192 at 6)
renders a time-consuming in camera examination of documents irrelevant and
unnecessary.

Although Texas procedure may not require a privilege log, privilege logs are
commonly required in federal court, and the lower court, on Petitioners’ motion,
required Respondents to furnish a privilege log. The lower court did not premise

its decision on the absence of a privilege log, but it was correct in noting the

~ absence of a privilege log in its Order.
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