
Benfield's Case (C.C.D. Pa. 1793) 

Was the jury's action "jury nullification"? 

"[T]he verdict in favour of Benfield was 
celebrated with extravagant marks of joy and 
exultation. " 

John Marshall: "Were the An1erican people 
already prepared to give to a proclan1ation the 
force of a legislative act, and to subject 
then1selves to the will ov the executive?" 
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Benfield's Case (C.C.D. Pa. 1793) 
Gideon Benfield was accused of serving as 

an officer on a vessel that had been British, but 
which had been seized and converted into a 
French vessel in Charleston, South Carolina. 

What was he specifically charged with 
violating? 

* "Citizens and nations should so use their 
own as not to injure others" [Sic uture ... ] 

* Violating the treaty of peace entered into 
between the United States and Great Britain 
["there shall be a finn and perpetual peace 
between his Britannic Majesty, and the United 
States, and between the subjects of the one and 
the citizens of the other"] 

Are these treaties "self-executing" in the 
sense that individuals violating them can be 
criminally prosecuted? 

Judge Wilson's charge to the jury answers 
YES. 

But the jury acquitted. 
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Finzer v. Barry (D.C. Cir. 1986) 

Was there a conflict between in tern ation al­
law obligations and the U.S. Constitution? 

Could they be reconciled? 

If such a conflict does exist, which 
prevails? 

Is adherence to international law a 
"compelling interest" that allows the 
government to restrict exercise of a 
fundamental right? 

"We think it clear beyond quibble that since 
the founding of our nation adherence to the law 
of nations, and most particularly that branch of 
the law that demands security for the persons 
and respect for the dignity and peace of foreign 
emissaries, has been regarded as a fundamental 
and compelling national interest." 
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The Paquete Habana (1900) 

What instructions did the Secretary of 
Navy give regarding the conduct of the war? 

* Institute and maintain a blockade of Cuba. ., IL .,. If" 
Apri121, 1898. 

* "Spanish fishing vessels attempting to ~ 
violate blockade are subject, with crew, to 
capture, and any such vessel or crew considered 
likely to aid enemy may be detained." April 30, 
1898. 
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The Paquete Habana (1900) 

What exceptions to the rule exempting 
coastal fishing vessels does Justice Gray 
recognize? 

* Vessels "employed for a warlike purpose" 
* Vessels providing "aid or information to 

the enemy" 
* When "military and naval operations 

create a necessity to which all private interests 
must give way" 

-0 c 
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The Paquete Habana (1900) 

Was the United States obliged to adhere to 
this customary-international-law norm, or could 
it have decided to wage war against Spain 
without honoring the exemption? 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



·J CAJ"":C 6-"1 If I. ~o IJ. 

f . . (( -Ihe. If) ft r-l-o!e. I • II . 0-

(J.J :'fft tl ivr.Jo -(he.. rOo nk Df c"l/, ll.~ 
I II 'YI (j, 't'; . 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



As Ulf:lry ~ 1 '~I~, 1a~§ U.~. ~i~~m~y \Ylsj)fKrtll 
~li~i~i ~hlrf)Jt ~]nlJ~ M~~ (Y)Jf i~d~V'i~1t~l ~~ti.B, wbl~~ 
plM~t.r~d .i~~k ,r~fty lili &i~wa IMU!~ 
(W~it Air1~) v~~!l~~ i~~ftt~~il~@rllliw. 

Vi ~ "r._lll W i~.[ilI!_~J!t' S 1 ,~;~ 
~r~k~.i~~g. ~lfi1~~:~il.* ~l~,m~~t Q;f j'Ji~ 
I_I~QI? 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



What Was the Effect of President 
Washington's 1793 Proclamation? 

Does the President have the power to order 
prosecutions for violations of the law of nations 
(intenlationallaw)? 

Does the President's power increase in time 
of war? 
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18 U.S.C. 1651. Piracy under law of nations 

"Whoever, on the high seas, con1mits the 
crime of piracy as defined by the law of nations, 
and is afterwards brought into or found in the 
United States, shall be imprisoned for life." 
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The 1781 Resolution 

What was it asking the states to do? 

* Enact statutes punishing violations of 
international law . 

* Provide civil remedies for such violations. 

* Establish a new tribunal to adjudicate such 
disputes, or assign to an existing one this 
responsibility. 

What were the elements of international 
law mentioned in the Resolution? 

* Safe conduct for aliens carrying. passports 
* Acts of hostility against allies 
* Violations against diplomats 
* Violations of treaties 
* Other violations not enumerated in this list 
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The 1795 Attack in Sierra Leone 

American citizens plundered and destroyed 
the property of British citizens in Sierra Leone. . 

Could the British citizens bring an action 
against the Americans under the Alien Tort 
Claims Act, 28 U.S.C. sec. 1350? 

What substantive principles of international 
law have been violated? 
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The 1795 Attack in Sierra Leone 

American citizens plundered and destroyed 
the property of British citizens in Sierra Leone. 

Could the British citizens bring an action 
against the Americans under the Alien Tort 
Claims Act, 28 U.S.C. sec. 13507 

What substantive principles of international 
law have been violated 7 
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The 1781 Resolution 

What was it asking the states to do? 

* Enact statutes punishing violations of 
international law. 

* Provide civil remedies for such violations. 

* Establish a new tribunal to adjudicate such 
disputes, or assign to an existing one this 
responsibility. 

, 

What were the elements of international 
law mentioned in the Resolution? 

* Safe conduct for aliens carrying passports 
* Acts of hostility against allies 
* Violations against diplomats 
* Violations of treaties 
* Other violations not enumerated in this list 
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The 1781 Resolution 

What was it asking the states to do? 

* Enact statutes punishing violations of 
international law . 

* Provide civil remedies for such violations. 
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disputes, or assign to an existing one this 
responsibility. 

What were the elements of international 
law mentioned in the Resolution? 

* Safe conduct for aliens carrying passports 
* Acts of hostility against allies 
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