
PROPOSED AMENDMENTS 
TO THE 

NATIVE HAWAIIAN GOVERNMENT REORGANIZATION ACT 
(S. 310, as introduced, 110th Congress, 1st Session) 

1. Page I, line 5, change /12007" to "2009". 

2. Page 2, line 9, change "relationship" to /lresponsibility". 

3. Page 3, lines 7 through 18 - I have contacted Bob Freitas at DHHL to see 
if we need to update the number of Native Hawaiians residing on the 
home lands and those on the waiting list. 

4. Page 6, line 18, insert the word "Hawaiian" before the word /I native" . 

5. Page 6, line 20, capitalize the word "native" and insert after the word 
"Native", the word "Hawaiian". 

6. Page 6, line 22, capitalize the word /lnative" and insert after the word 
"Native" , the word "Hawaiian". 

7. Page 6, line 23, capitalize the word "native" and insert after the word 
"Native", the word "Hawaiian". 

8. Page 7, line 16, following the word" institutions", insert the following 
words: "in order to ensure that future generations of Native Hawaiians 
have the ability" . 

9. Page II, lines 14 through 19, delete definition of /lcommission" and 
insert in lieu thereof a new definition as follows: 

"(4) CONSTITUTION. - The term "constitution" means the organic 
governing documents of the Native Hawaiian governing entity approved 
by the adult members of the Native Hawaiian community listed on the 
roll." 
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Rationale: Members of Congress and officials of Fe~eral agencies 
who administer responsibilities of their agencies affecting America's 
indigenous, Native people (American Indians, Alaska Natives, and Native 
Hawaiians) are far more familiar with the term /I constitution" than the 
term "organic governing documents", and are less likely to question what 
is meant by the use of the term /I constitution". The term" constitution" has 
an accepted meaning in the field of Federal-Indian law and is the 
commonly employed term that is used throughout Federal statutes to refer 
to the organic governing documents of a Native government. 

10. Pages 12 and 13, strike the definition of "Native Hawaiian" and insert 
in lieu thereof the following: 

(9) NATIVE HAWAIIAN.-

(A) IN GENERAL. - Subject to subparagraph (B), for the 
purpose of establishing the roll authorized under section 7(c)(1) and until 
the Native Hawaiian governing entity has adopted a constitution, the term 
"Native Hawaiian" means -

(i) an individual who is one of the indigenous, native people of 
Hawaii and who is a direct lineal descendant of the aboriginal, 
indigenous, native people who resided in the islands that now 
comprise the State of Hawaii prior to 1778, and who occupied 
and exercised sovereignty in the Hawaiian archipelago, 
including the area that now constitutes the State of Hawaii; or 
(ii) an individual who is one of the indigenous, native people of 
Hawaii and who was eligible in 1921 for the programs 
authorized by the Hawaiian Homes Commission Act (42 Stat. 
108, chapter 42) or a direct lineal descendant of that individual. 

(B) NO EFFECT ON OTHER DEFINITIONS. - Nothing in this 
paragraph affects the definition of the term "Native Hawaiian" under any 
other Federal or State law (including a regulation.) 
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[Reasoning: The current language provides that the term "Native 
Hawaiian" is controlled by the language of the NHGRA until the United 
States reaffirms the special political and legal relationship between the 
United States and the Native Hawaiian governing entity. The findings in 
the bill indicate that the relationship already exists. When an Indian tribe 
organizes a government and adopts a constitution, it is the constitution that 
establishes the criteria for those who are eligible to be citizens of that 
government - not Federal law. So to follow the Federal-Indian law model, 
the adoption of a constitution by the Native Hawaiian governing entity 
that establishes the criteria for those who are eligible to be citizens of that 
government - in other words, how that constitution defines "Native 
Hawaiian" - then the definition of Native Hawaiian should henceforth be 
governed by the Native Hawaiian governing entity's constitution, and 
should not have to await any action by the United States reaffirming the 
special political and legal relationship. 
The use of the "1778" language follows the other Federal statutes that 
authorize the Native Hawaiian programs. The "1893" reference was 
developed after the Republican Administration took a position of 
opposition to the "1778" definition contained in almost all of the other 
Federal statutes affecting Native Hawaiians. 

11. Page 14, line 22, delete the word 1/ several" . 

12. Page 16, line 9, before the word "single", strike the word "the" and 
insert in lieu thereof the word 1/ a" . 

13. Page 18, lines 6 through 11 - consider this change given the way the 
current section has been misunderstood in the Native Hawaiian 
community to mean that the Act would have no application to the 
Department of Defense, rather than the section having no application to 
DOD - would you want to make this change? 

1/ ( c) DEPARTMENT OF DEFENSE. - The Secretary of Defense may 
designate 1 or more officials as liaison to the Office." 
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14. Page 20, lines 1 through 6 - same rationale as above: 

"( c) DEPARTMENT OF DEFENSE. - The Secretary of Defense may 
designate 1 or more officials as liaison to the Interagency Coordinating 
Group. 

15. Page 20, beginning on line 19, strike section 7(b) - the Commission­
and renumber following sections. 

Rationale: The Commission is a creature of negotiations with the 
outgoing Administration. No other Federal law requires that a commission 
certify who is a Native person before a Native group can seek recognition 
and a govemment-to-government relationship with the United States. 
Native Hawaiians are barred from participating in the Federal 
Acknowledgment Process - a regulatory process within the Department of 
the Interior that has never been authorized by the Congress. That process 
does entail a genealogical background assessment on the individual 
members of Native groups petitioning for Federal recognition. However, 
Native groups, primarily Indian tribes, that receive recognition through an 
Act of Congress have not been subject to either a Commission nor a 
genealogical background investigation. The membership or citizenship of 
a Native group, primarily an Indian tribe, is established in the constitution 
of the Native government - it is not a function of, or a requirement of, 
Federal law. In fact, it is a fundamental tenet of Federal-Indian law that 
one of the basic rights of a sovereign is the right to determine its own 
membership or citizenship. In summary, there is no legal precedent in the 
recognition of a Native government through the enactment of legislation 
by the Congress for a Commission of this sort. In addition, the opponents 
of the NHGRA have consistently stated their plan to bring the 
reorganization of a Native Hawaiian governing entity to a halt by 
challenging the composition of the Commission in the Federal courts. 

16. Page 25, beginning on line 1 - if the Commission section is deleted, 
then the elements of the "Roll" process need to be revised. Here is one way 
of accomplishing that: 
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"Sec. 7. PROCESS FOR THE REORGANIZATION OF THE NATIVE 
HAWAIIAN GOVERNING ENTITY AND THE REAFFIRMATION OF 
THE SPECIAL POLITICAL AND LEGAL RELATIONSHIP BElWEEN 
THE UNITED STATES AND THE NATIVE HAWAIIAN GOVERNING 
ENTITY. --

(a) RECOGNITION OF THE NATIVE HAWAIIAN GOVERNING 
ENTITY. - The right of the Native Hawaiian people to reorganize a single 
Native Hawaiian governing entity to provide for their common welfare 
and to adopt a constitution is recognized by the United States. 

(b) PROCESS FOR THE REORGANIZATION OF THE NATIVE 
HAWAIIAN GOVERNING ENTITY.-

(1) ROLL. - A roll of the adult members of the Native 
Hawaiian community who elect to participate in the reorganization of the 
Native Hawaiian governing entity shall be developed and maintained by 
those adult members of the Native Hawaiian community who have 
provided documentation that they meet the criteria of the definition of 
Native Hawaiian as defined in section 3(10) of this Act. 

(2) ORGANIZATION OF THE NATIVE HAWAIIAN INTERIM 
GOVERNING COUNCIL. -

(A) ORGANIZATION. - The adult members of the Native 
Hawaiian community listed on the roll may -

(i) develop criteria for candidates to be elected to serve on 
the Native Hawaiian Interim Governing Council; 
(ii) determine the structure of the Council; and 
(iii) elect members from individuals on the roll to the 
Council. 

(B) POWERS. -
(i) IN GENERAL. - The Council -

(I) may represent those listed on the roll in the 
implementation of this Act; and 
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(II) shall have no powers other than powers given 
to the Council under this Act. 

(ii) FUNDING. - The Council may enter into a contract 
with, or obtain a grant from, any Federal or State agency 
to carry out clause (iii). 
(iii) ACTIVITIES. - The Council may -

(I) publish the roll developed under paragraph (1) 
of this section in newspapers of general circulation. 
(II) conduct a referendum among the adult 
members of the community listed on the roll for the 
purpose of determining the proposed elements of a 
constitution of the Native Hawaiian governing 
entity, including but not limited to -

(aa) the proposed criteria for citizenship of the 
Native Hawaiian governing entity; 
(bb) the proposed powers and authorities to 
be exercised by the Native Hawaiian 
governing entity, as well as the proposed 
privileges and immunities of the Native 
Hawaiian governing entity; 
(cc) the proposed civil rights and protection of 
the rights of the citizens of the Native 
Hawaiian governing entity and all persons 
affected by the exercise of governmental 
powers and authorities of the Native 
Hawaiian governing entity; and 
(dd) other issued determined appropriate by 
the Council. 

(III) DEVELOPMENT OF CONSTITUTION. - Based 
on the referendum, the Council may develop a 
proposed constitution for the Native Hawaiian 
governing entity. 
(IV) DISTRIBUTION. - The Council may distribute 
to all adult members of the Native Hawaiian 
community listed on the roll published under this 
subsection -
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(aa) a copy of the proposed cons'titution, as 
drafted by the Council; and 
(bb) a brief impartial description of the 
proposed constitution; 

(V) ELECTIONS. - The Council may hold elections 
for the purpose of ratifying the proposed 
constitution, and upon certification of the 
constitution of the Native Hawaiian governing 
entity by the Secretary in accordance with 
paragraph (4), hold elections of the officers of the 
Native Hawaiian governing entity pursuant to 
paragraph (5). 

(3) SUBMITIAL OF CONSTITUTION. - Following the 
reorganization of the Native Hawaiian governing entity and the adoption 
of a constitution of the Native Hawaiian governing entity, the Council shall 
submit the constitution of the Native Hawaiian governing entity to the 
Secretary. 

(4) CERTIFICATIONS. -

(A) IN GENERAL. - Within the context of the future 
negotiations to be conducted under the authority of section 
8(b)(1), and the subsequent actions by the Congress and the 
State of Hawaii to enact legislation to implement the 
agreements of the 3 governments, not later than 90 days after 
the date on which the Council submits the constitution of the 
Native Hawaiian governing entity to the Secretary, the 
Secretary shall certify that the constitution of the Native 
Hawaiian governing entity -

(i) establishes the criteria for citizenship in the Native 
Hawaiian governing entity; 
(ii) was adopted by a majority vote of the adult members 
of the Native Hawaiian community whose names are 
listed on the roll; 
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(iii) provides authority for the Native Hawaiian 
governing entity to negotiate with Federal, State and local 
governments, and other entities; 
(iv) provides for the exercise of governmental authorities 
by the Native Hawaiian governing entity, including any 
authorities that may be delegated to the Native Hawaiian 
governing entity by the United States and the State of 
Hawaii following negotiations authorized in section 
8(b)(1) and the enactment of legislation to implement the 
agreements of the 3 governments; 
(v) prevents the sale, disposition, lease or encumbrance of 
lands, interests in land, or other assets of the Native 
Hawaiian governing entity without the consent of the 
Native Hawaiian governing entity; 
(vi) provides for the protection of the civil rights of the 
citizens of the Native Hawaiian governing entity and all 
persons affected by the exercise of governmental powers 
and authorities by the Native Hawaiian governing entity; 
and 
(vii) is consistent with applicable Federal law and the 
special political and legal relationship between the United 
States and the indigenous, native people of the United 
States. 

(B) RESUBMISSION FOR COMPLIANCE WITH THE 
REQUIREMENTS OF SUBPARAGRAPH (A). -

(i) RESUBMISSION BY THE SECRETARY. - If the 
Secretary determines that the constitution of the Native 
Hawaiian governing entity, or any part of the 
constitution, does not meet all of the requirements set 
forth in subparagraph (A), the Secretary shall resubmit 
the constitution to the Council, along with a justification 
for each of the Secretary's findings as to why the 
provisions are not in full compliance. 
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(ii) AMENDMENT AND RESUBMISSION OF THE 
CONSTITUTION. - If the constitution of the Native 
Hawaiian governing entity is resubmitted to the Council 
by the Secretary under clause (I), the Council shall-

(I) amend the constitution to ensure that the 
constitution meets all the requirements set forth in 
subparagraph (a); and 
(II) resubmit the amended constitution to the 
Secretary for certification in accordance with this 
paragraph. 

(C) CERTIFICATIONS DEEMED MADE. - The certifications 
under paragraph (4) shall be deemed to have been made if the 
Secretary has not acted within 90 days after the date on which 
the Council has submitted the constitution of the Native 
Hawaiian governing entity to the Secretary. 

(5) ELECTIONS. - On completion of the certifications by the 
Secretary under paragraph (4), the Council may hold elections of the 
officers of the Native Hawaiian governing entity. 

(6) REAFFIRMATION. - Notwithstanding any other provision of 
law, upon the certifications required under paragraph (4) and the election 
of the officers of the Native Hawaiian governing entity, the special political 
and legal relationship between the United States and the Native Hawaiian 
governing entity is hereby reaffirmed and the United States extends 
Federal recognition to the Native Hawaiian governing entity as the 
representative governing body of the Native Hawaiian people." 

[Please note - on page 34 of the current bill, in the title of the 
subsection (B) of section 7( c)(2) on line 16, the reference to 
SUBPARAGRAPH (a) should be to SUBPARAGRAPH (A)] 

17. Page 39, line 20 - II ( c) CLAIMS. _" 
In general, the first part of the 1/ CLAIMS" section, subsection 1/ (1) 

DISCLAIMERS." is fine - because all of the statements contained therein 
are true - the Act does not create a cause of action against the U.S. or any 
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other entity or person, does not alter existing law or create obligations that 
did not exist in any source of Federal law prior to the date of enactment or 
establish authority for recognition of Native Hawaiian groups other than 
the single Native Hawaiian governing entity. 

The subsection" (2) FEDERAL SOVEREIGN IMMUNITY. - (A) 
SPECIFIC PURPOSE" is mistitled, because it actually addresses the 
sovereign immunity not only of the U.S. but of the State of Hawaii. And 
because the United States has not waived its sovereign immunity in any 
other statute (unless Native Hawaiians are considered to be an Indian tribe 
- which is why this language was put in - just in case a court declared that 
a Native Hawaiian governing entity was an Indian tribe - thus triggering 
the application of other Federal-Indian statutes) and because this Act does 
not authorize any cause of action against the United States or the State of 
Hawaii, one could argue that this section is not necessary. 

Subsections" (B) ESTABLISHMENT AND RETENTION OF 
SOVEREIGN IMMUNITY" and "( C) EFFECT" are more problematic. 
Most attorneys who have looked at this language, including Mark Bennett, 
agree that these two sections have the effect of rendering all claims of any 
kind against the United States non-justiciable. So, for instance, if a Native 
Hawaiian is hit by an ambulance from TripIer Medical Center and either 
seriously injured or killed, he (or she) or his (or her) estate could not bring 
an action against the United States under the Federal Tort Claims Act. 
Nor could there be any action against the United States if a Native 
Hawaiian received medical care at TripIer that might otherwise be found 
by a court to constitute negligence or medical malpractice. 

So the inclusion of this language in this Act, arguably strips Native 
Hawaiians of a right that they would otherwise have under Federal law as 
a citizen of the United States. The language is over-broad and over­
reaching. The Justice Department attorneys accomplished, through 
negotiating this language, something that the government could not 
otherwise hope to achieve - a violation of the Constitution's guarantee of 
the equal protection of the laws - and in this case, on the basis of race or 
ethnicity (because without regard to a Native Hawaiian's status as a citizen 
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of a Native Hawaiian government, a Native Hawaiian still has the same 
rights as any other American citizen under the Constitution - but for this 
language). 

The second sentence of subsection (B) basically provides that waivers 
of sovereign immunity applicable to Indian tribal governments do not 
apply to the Native Hawaiian government. Again, the DOJ lawyers were 
trying to anticipate that a Federal court might conclude that a Native 
Hawaiian government was comparable to an Indian tribal government, 
and thus statutes enacted to address conditions in Indian country, apply 
with equal force to a Native Hawaiian government. 

If there is a desire to protect the government against the possible 
application of these Federal statutes which waive the United States' 
sovereign immunity for actions brought by Indian tribes, the more 
straightforward (and less subject to mischief) way of accomplishing that 
end, is to spell out those waivers and provide that they do not apply to the 
Native Hawaiian governing entity. 

As to subsection ( C), this section is so unclear, that even those who 
negotiated it can't fully articulate its meaning or effect. That fact alone 
suggests that it should be stricken from the bill. 

Subsection "(3) STATE SOVEREIGN IMMUNITY" basically 
preserves the status quo ante - it only provides that nothing in the bill (the 
Act) changes current law with regard to the State's sovereign immunity as 
it existed prior to the date of enactment of the Act, and doesn't waive the 
State's sovereign immunity under the 11 th Amendment to the Constitution. 
The U.S. Supreme Court has already held that the Congress can't waive a 
State's 11th Amendment immunity as the Congress attempted to do in the 
Indian Gaming Regulatory Act. So while the subsection (B) of subsection 
(3) is thus redundant of what the Supreme Court has already held, it 
doesn't attempt to create new law - as the Federal sovereign immunity 
sections of the bill would do. 

18. Page 43, line 4, " ( c) REAL PROPERTY TRANSFERS." This section 
could end at the end of the first sentence. All the rest of the language is 
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more appropriately contained in committee report language. The first 
sentence says all that needs to be said. 
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110'fH CONGRESS 
1ST SESSION S.310 

II 

To e).llress the policy of the United Rtates I'Ogarding the United Rtates 
rclationship with Nath'c Hawaiians and to }Jrmidc a process for the 
recognition by the United States of the Native Hawaiian governing 
entity. 

IN TI-IE SENATE OF THE UNITED SrfATES 

.JA.,\UARY 17, 2007 

Mr. AKAKA (for himself, Mr. INOUYE, Mr. DORGAN, Ms. CA."'\TWELIJ, Mr. 
COIJEl\IAN, MI'. S'l'E\'EN~, Ms. MUHKOW~KI, MI'. S:\II'l'II, and Mr. DODI» 

introduced the! following hill; which was rend twice and referred to the 
COIllmittee on Indian Affairs 

A BILL 
To express the policy of the United States regarding the 

IJ nited States relationship ,vith Native lIavvaiians and 

to provide a process for the recog·nitioll by the United 

States of the Native Ha,vaiiall governing entity. 

1 I~e it enacted hy the Senate wnd [louse qt Rep'resenta-

2 tives qfthe rht'ited States ofA1ne'rica ,in Co'ngTess asse'ntbled, 

3 SECTION 1. SHORT TITLE. 

4 This Act rnay be dted as the "Native Havvaiian Gov-

5 el'Innent l~eOl'ga.llization Act of 2007". 

6 SEC. 2. FINDINGS. 

7 Congress finds that-
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1 (1) the Constitution vests Congress vvith the au-

2 thority to address the eonditions of the indigenous, 

3 native people of the IJ niteu States; 

4 (2) Native Havvaiians, the native people of the 

5 l-la,vaiian arehipclago that is no,v part of the IJ nited 

6 States, are indigenous, native people of the United 

7 States; 

8 (3) the IJnited States has a speeial politieal and 

9 legal relationship to promote the 'welfare of the na-

10 tive people of the IJ nited States, ineluding Native 

11 I-la,va.iians; 

12 (4) under the treaty making power of the 

13 United States, Congress exercised its constitutional 

14 authority to eonfirm treaties between the United 

15 States and the lGngdorn of I-lawaii, and frorn 1826 

16 until 1893, the United States-

17 (A) reeognized the sovereignty of the King-

18 don1 of I-lawaii; 

19 (B) accorded full diplomatic recognition to 

20 the l{ingdoll1 of I-lavvaii; and 

21 (C) entered into treaties and eonventions 

22 vvith the lung-doITi of I-Iav;aii to govern corn-

23 rncrcc and na.vigation in 1826, 1842, 1849, 

24 1H75, and 1HH7; 
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1 (5) pursuant to the I-Ia,vaiian I-Iomes Commis-

2 sion Aet, 1920 (42 Stat. 108, chapter 42), the 

3 'United States set aside approxinlately 203,500 aeres 

4 of land to address the conditions of Native I-Iawai-

5 ians in t.he Federal territory t.hat. lat.er hecarnc t.hc 

6 State of Hawaii; 

7 (6) by setting aside 208,500 acres of land for 

8 Native I-Iavyaiian homesteads and farn1s, the I-Iawai-

9 ian I-Iornes Cornmission Act assists the rnernbers of 

10 the Native I-Ia,vaiian c0l111l1unity ill Inaintaining dis-

11 tinct natiyc settlell1ents throughout. the State of I-Ia.-

12 vvall; 

13 (7) approxin1ately 6,800 Native I-Ia,vaiia.n fami-

14 lies reside on the I-Ia-waiian I-Iome Lands and ap-

15 proxirnately 18,000 Native I-Iavvaiians ,vho are eligi-

16 blc to reside on the llawaiian II0n1l~ Lands arc on 

17 a "raiting list. t.o reccive assigrnnent.s of Hc-nvaiian 

18 I-lome IJands; 

19 (8)(A) in IH59, as part of the compact with the 

20 IT nited States admitting I-Ia"raii into the IJ nion, 

21 CongTess established a public trust (cornnlonly 

22 k no,,'! 1 as the "ceded lands trust"), for 5 purposes, 

23 1 of ,vhich is t.he bet.tcrlnent of the conditions of N a-

24 tive I-Iavvaiians; 
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1 (B) the public trust consists of lands, including' 

2 submerged lands, natural resources, and the reve-

3 nnes derived from the lands; and 

4 (C) the assets of this publie trust have never 

5 heen cOInplet.ely invent.oried or segregat.ed; 

6 (9) Na.tive I-Iawaiians have continuously sought 

7 access to the ceded la.nds in order to establish and 

8 nlaintain native settlements and distinct native com-

9 munities throughout the State; 

10 (10) the I-Iawaiian I-Ionl(~ Lands and other 

11 ceded lands provide an iInpol't.ant. foundat.ion for t.he 

12 ahilit.y of t.he Native I-Iawaiian communit.y t.o main-

13 tain the practice of Native I-Ia-waiian culture, lan-

14 guage, and traditions, and for the survival and eeo-

15 nornie self-suffich~n(~y of the Native I-Ia,vaiian people; 

16 (11) Native IIa,"Taiians continue to lnaintaill 

17 ot.her distinctly na.t.ive areas in I-Ia,"Ta.ii; 

18 (12) on November 23, 1993, Puhlic I.Ja,"' 103-

19 150 (107 Stat. 1510) (comlTIonly kno,VIl as the 

20 "Apology l~esolution") ,vas enacted into la,v, eA"tend-

21 ing an apology on behalf of the United States to the 

22 native people of I-Ia,vaii for the lJ llited States' role 

23 in t.he overthro,"T of the Killgdoln of I-Ia,,,aii; 

24 (13) t.he Apology Resolut.ion acknowledges that 

25 the overthro,,, of the Kingdom of I-Ia,vaii occurred 
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1 Vtrith the active participation of agents and citizens 

2 of the United States and further acknoVtrledges that 

3 the Native I-Iavvaiian people never direetly relin-

4 quished to the United States their elaillls to their in-

5 herent sovereigl1ty as a people over their national 

6 lands, either through the Kingdolu of I-Iawaii or 

7 through a plebiscite or referendunl; 

8 (14) the Apology Resolution expresses the com-

9 mitment of CongresH and the PreHident-

10 (A) to aekno,vledge the rarnifications of the 

11 ovclthrovv of the King'doln of I-Ia,vaii; 

12 (J~) to support reconciliation efforts he-

13 tV/een the United States and Native I-Iawaiians; 

14 and 

15 (C) to conHult v{ith Native I-Iav{aiianH on 

16 the reconciliation process as called for in thc 

17 Apology Resolution; 

18 (15) despite the overthrow of the governluent of 

19 the IGngdom of I-IaVtraii, Native I-IaVtraiians have con-

20 tinued to maintain their separate identity as a single 

21 diHtinct native connnunity through cultnral, sodal, 

22 and political institutions, and to give expression to 

23 their rights as native people to sclf-detcrnlination, 

24 self-governance, and econonlic self-sufficiency; 
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1 (16) Native Ha,\raiians have also gIven expres-

2 sinn to their rights as native people to self-deter-

3 rnination, self-g'overnanee, and eeonornie self-suffi-

4 clcncy-

5 (A) through thc provision of goverrullcntal 

6 services to Native I-Ia\vaiians, including the pro-

7 vision of-

8 (i) health eare serviees; 

9 (ii) edncational programs; 

10 (iii) CHlploYU1Cllt and training pro-

11 granls; 

12 (iv) eeonom1(~ development assista.nce 

13 programs; 

14 (v) children's services; 

15 (vi) conservation prog-rarns; 

16 (vii) fish and ,vildlife protcction; 

17 (viii) agTicultura.1 progTcuns; 

18 (Lx) native language imlnersion pro-

19 grams; 

20 (x) native language inlmersion schools 

21 from kinderg-arten through high school; 

22 (xi) college and lnaster's degTee pro-

23 granls in native language iunllcrsion in-

24 StI11Ctiol1; a.nd 

25 (xii) traditional justice progranls, and 
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1 (B) by continuing their efforts to enhance 

2 Native I-Ia,vaiian self-determination and local 

3 control; 

4 (17) Native I-IaV\raiians are actively eng-aged in 

5 Native I-Ia\vaiian cultural practices, traditional agri-

6 cultural methods, fishing and subsistence practices, 

7 maintenance of cultural use areas and sacred sites, 

8 protection of burial sites, and the exercise of their 

9 traditional rights to gather rnedicinal plants and 

10 herbs, and food sources; 

11 ( 18) the Native I-Ia\vaiian pcople ,vish to pre-

12 SC1'VC, develop, and transmit to future g'enerations of 

13 Native I-Iawaiians their lands and Native I-Iawaiian 

14 political and cultural identity in accordance ,~ith 

15 their traditions, beliefs, cnstolns and practices, lan-

16 gllag-c, and social and political institutions, to con-

17 trol and lnanagc their own lands, including ceded 

18 lands, and to achieve greater self-determination over 

19 their own affairs; 

20 (19) this Act provides a. process "ithin the 

21 frarnc,vork of Federal la,v for the Native I-IaV\7aiian 

22 people to exercise their inherent rights as a distinct, 

23 indigenous, native cOllnl1unity to rcorganize a single 

24 N ative Ha~vaiian governing entity for the purpose of 
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1 giving expression to their rights as native people to 

2 self-determination and self-governanee; 

3 (20) Congress-

4 (A) has declared that the United States 

5 has a sl1ccial political and legal relationship for 

6 the "rei fare of the native peoples of the United 

7 States, including Native I-Ia,vaiians; 

8 (B) has identified Native I-Ia\vaiians as a 

9 distinct group of indigenous, native people of 

10 the United States within the scope of its au-

11 thority under the Constitution, a.nd has enacted 

12 scores of statutes on their hehalf ; and 

13 (C) has delegated broad authority to the 

14 State of I-Ia"raii to administer some of the 

15 United States' responsibilities as they relate to 

16 the Native IIa\vaiiall people and their lands; 

17 (21) the lJnited Sta.tes has recog11ized a.nd rc-

18 affirmed the special political and legal rela.tionship 

19 "rith the Native IIav/aiian people through the enact-

20 nlent of the Aet entitled, "An Aet to provide for the 

21 adrnission of the State of I-Iawaii into the lJnion", 

22 approved Mart~h 18, 1959 (Public La,,' 86-3; 73 

23 Stat. 4), by-

24 (A) ceding to the State of I-Ia"raii title to 

25 the public lands formerly held by the United 
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1 States, and mandating that those lands be held 

2 as a public tr11st for 5 purposes, 1 of ,vhich is 

3 for the betterrnent of the eonditions of Native 

4 I-Ia,\\raiians; and 

5 (13) transferring the U llitcd States' respon-

6 sibility for the administration of the I-Iawaiian 

7 I-Iome Lands to the State of I-Iavvaii, but retain-

8 ing the exelusive right of the IT nited States to 

9 eonsent to any actions affecting the lands in-

10 eluded in the trust and any alnendl11t~nts to the 

11 I-Ia.,\\raiian I-IonH.~s Connuission Act, 1920 (42 

12 Stat. lOR, chapter 42) that are enacted by the 

13 legislature of the State of I-Iavvaii affecting the 

14 beneficiaries under the Act; 

15 (22) the lJnited States has continually recog-

16 llizcd and rcaffirrllcd that-

17 (A) N ative Ha~va.iians ha.Yc a cultural, his-

18 tOl'ic, and land-based link to the ahoriginal, in-

19 digenous, native people who exercised sov-

20 ereignty over the Ha\\raiian Islands; 

21 (13) Native I-Ia,\\raiians have never relirl-

22 quished their clairns to soyereignty or their sov-

23 ereign la.nds; 

24 (C) the United States extends serVIces to 

25 Native I-Iawaiians because of their unique sta-
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5 

10 

tus as the indigenous, native people of a once-

sovereign nation with whom the IJ nited States 

has a spedal political and legal relationship; 

and 

(D) the speci~.l relationship of AInerican 

6 Indians, Alaska. Natives, and N ative I-Ia~vaiians 

7 to the United States arises out of their status 

8 as aboriginal, indigenous, native people of the 

9 United States; and 

10 (23) the State of I-Iavvaii supports the reaffir-

11 Ination of the special political and legal relationship 

12 between the Native I-I~l:\vaiian governing entity and 

13 the United States as evidenced by 2 unanimous reso-

14 lutions enacted by the I-Javvaii State Legislature in 

15 the 2000 and 2001 sessions of the Legislature and 

16 by the testiInony of the Governor of the State of IIa-

17 waii hefore the COllnuittee on Indian Affairs of the 

18 Sena.te on I~eh111ary 25, 2003, and March 1, 2005. 

19 SEC. 3. DEFINITIONS. 

20 In this Act: 

21 (1) ABORIGINAIJ, INDIGENOUS, NATIVE PEO-

22 PIJE.-The terll1 "aboriginal, indigenous, native peo-

23 pIe" 111eans people whorn Congress has recognized as 

24 the original inhabitants of the lands that later be-

25 came part of the United States and who exercised 
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1 sovereignty in the areas that later became part of 

2 the 1J nited States. 

3 (2) ADULT l\fEl\fBER.-The term "adnlt rnem-

4 ber" l11cans a Native I-Ia,vaiian "rho has attained the 

5 age of 18 and ,vho elects to participate in the rcor-

6 ganization of the Native I-Ia,;vaiian governing entity. 

7 (8) APOLOGY RESOLUTION.-The term "Apol-

8 ogy Resolution" means Public La,,, 103-150 (107 

9 Stat. 1510), a Joint Resolution extending an apol-

10 ogy to Native I-Iavvaiians on behalf of the 1J nitcd 

11 States for the participation of a.gents of the United 

12 States in the January 17, 1893, overthro,v of the 

13 Kingdom of I-Ia,vaii. 

14 (4) CO:\1l\USSION.-The term "commission" 

15 means the Cornmission established under section 

16 7(b) to provide for the ccrtification that those adult 

17 Inclnhers of the Native I-Ia,vajian COlYllHunity listcd 

18 on the roll meet the definition of Native I-Ia,vaiian 

19 set forth in paragTaph (10). 

20 (5) COUNCIL.-The term "council" means the 

21 Native I-Ia,vaiian Interim Governing Courl(~il estab-

22 lished under section 7(c)(2). 

23 (6) INDIAN PROGRAl\I OR SERVICE.-

24 (A) IN GENERAL.-The term "Indian pro-

25 gTan1 or service" means any federally funded or 
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1 authorized progTam or serVLCe provided to an 

2 Indian tribe (or member of an Indian tribe) be-

3 eanse of the status of the Inembers of the In-

4 dian tribe as Indians. 

5 (B) INCLUSIONs.-The ternl "Indian pro-

6 gTanl or service" includes a program or service 

7 provided by the Bureau of Indian Affairs, the 

8 Indian Ifealth Serviee, or any other Federal 

9 ageney. 

10 (7) INDL\N TRIBE.-Thc terlH "Indian tribe" 

11 has the nleaning givcn thc ternl in section 4 of the 

12 Indian Self-Determination and Education Assistance 

13 Act (25 U.S.C. 450b). 

14 (8) INDIGENOUS, NATIVE PEOPLE.-The term 

15 "indigenous, natiye people" rneans the lineal de-

16 scenuants of the aboriginal, indigenous, native peo-

17 pIc of the lJ nitcd States. 

18 (9) INTERAGENCY COORDINATING GRoup.-The 

19 term "Interageney Coordinating Group" means the 

20 Native Ha\vaiian Interageney Coordinating Group 

21 established under section 6. 

22 (10) NATIVE HA'VAIIAN.-

23 (A) IN GENERAL.-Suhject to suhpara-

24 gTaph (B), for the purpose of establishing the 

25 roll authorized under section 7(e)(1) and before 
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the reaffirmation of the special political and 

legal relationship bemreen the lJ nited States 

and the Native I-Ia,vaiian governing entity, the 

ternl "N athre I-Iawaiian" 111eanS-

(i) an individual ,,,ho is 1 of the indig­

enous, native people of IIa,vaii and who is 

a direct lineal descendant of the aboriginal, 

indigenous, native people ,vho-

(I) re~ided in the i~lands that 

no,v eOlnprise the State of I-Ia,Yaii on 

or heforc "January 1, 1893; and 

(II) oeeupied and exereised sov­

ereignty in the Ha,vaiian archipelago, 

ineluding the area that no,Y con­

stitutes the State of I-Iawaii; or 

(ii) an individual ,vho is 1 of the Ill­

digenous, llative peoplc of I-Iawaii and who 

,vas eligihle in 1H21 for the programs au­

thorized by the I-Iawaiian I-Iomes Commis­

sion Act (42 Sta.t. 108, chapter 42) or a 

direct lineal de~cendant of that individual. 

(B) No EFFECT ON OTHER DEFINI-

TIOXS.-N othing in this pa.ragraph a.ffects the 

definition of the term "Native I-Iavvaiian" under 
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1 any other Federal or State law (including a reg-

2 ulation). 

3 (11) NATIVE I-IA'VAII1L"\ GOVERNING ENTITY.-

4 The tenn "Native I-Ia\vaiian Governing Entity" 

5 111eanS the governing entity organized hy the N atiyc 

6 Hawaiian people pursuant to this Act. 

7 (12) NATIVE HAvVAIIAN PROGRA..V1 OR SERV-

8 ICE.-The tenD "Native I-Ia"raiian progranl or serv-

9 iee" lneans any progl'am or sel,,;ce provided to N a-

10 tive I-Iawaiians because of their status as Native I-Ia-

11 ,,'cUUU1S. 

12 (13) OFFICE.-The terlD "Office" means the 

13 United States Office for Native I-Ia"raiian Relations 

14 established by section 5(a). 

15 (14) SECRETARY.-The tenn "Secretary" 

16 lneans t.he Secretary of the Int.erior. 

17 (15) SPECIAL POLI'fICAL AND LEGAL RELA-

18 TIONSHIP.-The ternl "special political and legal re-

19 lationship" shall refer, except ,,,here differences are 

20 speeifically indicated elsewhere in the Act, to the 

21 type of and nature of relationship the lJ nited States 

22 has ,vith t.he several federally recognized Indian 

23 trihes. 

24 SEC, 4. UNITED STATES POLICY AND PURPOSE. 

25 (a) POLICY.-The United States reaffirms that-
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1 (1) Native I-Ia,vaiians are a unique and distinct, 

2 indig'enous, native people 'with whom the IJ nited 

3 States has a special political and legal relationship; 

4 (2) the IJ nited States has a special political and 

5 legal relationship ~rith the Native I-Ia.waiian people 

6 which includes promoting the 'welfare of Native I-Ia-

7 wallans; 

8 (3) Congress possesses the authority under the 

9 Constitution, irwluding but not lirnited to Article I, 

10 section 8, clause 8, to enact legislation to a.ddress 

11 the conditions of N ative I-Ia~raiians and has cxer-

12 eised this authority through the enactlnent of-

13 (A) the Hawaiian Homes Commission Act, 

14 1920 (42 Stat. 108, chapter 42); 

15 (B) the Act entitled "An Act to provide for 

16 the adlnission of the State of IIa,\Taii into the 

17 IJnion", approved March 18, 1959 (Puhlie !Ja,v 

18 R6-8, 73 Stat. 4); and 

19 (C) more than 150 other F'ederal laws ad-

2D dressing' the conditions of Native I-Ia,vaiians; 

21 ( 4 ) Native I-Ia~Taiians hav(-!-

22 (A) an inherent right to autonorny in their 

23 internal affa.irs; 

24 (B) an inherent right of self-determination 

25 and self-governance; 
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1 (C) the right to reorganIze a Native Ha-

2 "\\raiian governing entity; and 

3 (D) the right to hecorne economically self-

4 sufficient; and 

5 (5) the IJ nited States shall eontinuc to engage 

6 In a process of reconciliation and political relations 

7 "\\rith the Native I-Iavlaiian people. 

8 (b) PURPOSE.-The purpose of this Aet is to provide 

9 a process for the reorganization of the single Native I-Ia-

10 \vaiian governing entity and the rcaffirInatioll of the spe­

II cial political and legal relationship het\vcen the IJ nited 

12 States and that Native Hawaiian governing entity for pur-

13 poses of continuing' a g'overnment-to-government relation-

14 ship. 

15 SEC. 5. UNITED STATES OFFICE FOR NATIVE HAWAIIAN RE-

16 LATIONS. 

17 (a) ESTABLISHMENT.-Therc IS estahlished "\\rithin 

18 the Office of the Secretary, the United States Office for 

19 Native I-Ia"\\raiian Relations. 

20 (b) DUTIEs.-1'he Offiee shall-

21 (1) continue the process of reconciliation with 

22 the Native I-Icnvaiian people in furtherance of the 

23 Apology Resolut.ion; 

24 (2) upon the reaffirmation of the special polit-

25 ieal and legal relationship bet\veen the sing'Ie Native 
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1 Hawaiian governing entity and the United States, 

2 effeetuate and coordinate the special political and 

3 leg'al relationship behveen the Native IIa,vaiian gov-

4 erning' entity and the lJ nited States throug'h the 

5 Secretary, and "vith all other Federal agencies; 

6 (3) fully integ1'ate the principle and practice of 

7 nleaningful, regular, and appropriate consultation 

8 \vith the N ative I-Ia~raiian governing' entity by pro-

9 viding tirnely notice to, and consulting "vith, the N a-

10 tive I-Iawaiian people and thc Native I-Ia,vaiian gov-

11 erning cntity hefore taking any actions that Inay 

12 have the potential to significantly affect Native I-Ia-

13 ~Taiian resources, rig'hts, or lands; 

14 ( 4) consult ~rith the Interagency Coordinating 

15 Group, other Feueral agencies, and the State of I-Ia-

16 ~Taii on policies, practices, and proposed actions af-

17 fecting Native I-Ia"vaiia.n resources, rights, or lanus; 

18 and 

19 (5) prepare and submit to the Committee on 

20 Indian Mfairs and the Committee on Energy and 

21 Natural Resources of the Senate and the Connnittee 

22 on Resources of the I-louse of Representatives an an-

23 nua.1 report detailing the activities of the Iuteragoncy 

24 Coordinating Group that are undertaken with re-

25 spect to the continuing process of reconciliation and 
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1 to effect meaningful consultation ,vith the Native 

2 I-Iavvaiian governing entity and providing rec-

3 omrnenuations for any neeessary ehanges to I-i'eueral 

4 law or regulations pronlulgated under the authority 

5 of Federal la\v. 

6 (c) APPLICABILITY TO DEPARTNIENT OF DE-

7 FENSE.-This section shall have no applicability to the 

8 DepartInent of Defense or to any agency or component 

9 of the Department of Defense, but the Secretary of De-

10 fense lllC1Y designate 1 or 1110re officials as liaison to the 

11 Office. 

12 SEC. 6. NATIVE HAWAIIAN INTERAGENCY COORDINATING 

13 GROUP. 

14 (a) ESTABLISHMENT.-In recog'nition that Federal 

15 programs authorized to address the eonditions of Natiye 

16 Ha,vaiians are largely adnlinistered by Federal agencies 

17 other than the Deparbnent of the Interior, there is estah-

18 lished an interagency coordinating gTOUp to be kno,vn as 

19 the "Native I-Iawaiian Interagency Coordinating G-roup". 

20 (b) CO)1POSI'l'ION .-The Interagency Coordinating 

21 Grollp shall be conlposed of offieials, to be designated by 

22 the President, fro 111-

23 (1) each Federal agency that adnlinisters Na-

24 tive I-I,Hvaiian progTams, establishes or implements 

25 policies that affect Native Ha,vaiians, or ,vhose ac-

.S 310 IS 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



19 

1 tions nlay significantly or uniquely impact Native 

2 I-Iawaiian resources, rights, or lands; and 

3 (2) the Office. 

4 (c) LEAD AGEXCY.-

5 (1) Ix GENERAL.-The Depcut.nLent of the Inte-

6 rior shall serTe as the lead agency of the Interagency 

7 Coordinating (iroup. 

8 (2) MEETINGS.-The Secretary shall convene 

9 rneetings of the Interagency Coordinating Group. 

10 (d) DUTIES.-rrhe Interag'ency Coordinating Group 

11 shall-

12 (1) coordinate Federal progra.ms and policies 

13 that affect Native I-Iawaiians or actions by any agen-

14 cy or agencies of the Federal Governnlent that may 

15 significantly 01' uniquely affect Native I-Iawaiian re-

16 sources, rig'hts, or lands; 

17 (2) consult ,vith the Native I-Ia,vaiian governing 

18 entity, through the coordination referred to in sec-

19 tion 6(d)(1), but the consultation obligation estab-

20 lished in this provision shall apply only after the sat-

21 isfaction of all of the conditions referreu to In sec-

22 tion 7(c)(6); and 

23 (3) ensure the participa.tion of each Federal 

24 agency in the development of the report to Congress 

25 authorized in section 5(b)(5) . 
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1 (e) APPLICABILITY TO DEP ARTMEX'f OF DE-

2 FENSE.-This section shall have no applicability to the 

3 Departrnent of Defense or to any ageney or cornponent 

4 of the Departnl(~llt of Defense, but the Secretary of De-

5 feuse nlClY designate 1 or 1nore officials as liaison to the 

6 Interagency Coordinating Group. 

7 SEC. 7. PROCESS FOR THE REORGANIZATION OF THE NA-

8 TIVE HAWAIIAN GOVERNING ENTITY AND 

9 THE REAFFIRMATION OF THE SPECIAL PO-

10 LITICAL AND LEGAL RELATIONSmp BE-

II TWEEN THE UNITED STATES AND THE NA-

12 TIVE HAWAIIAN GOVERNING ENTITY. 

13 (a) RECOGNITIO~ OF THE NATIVE I-IA"\VAIIAX (}ov-

14 ERNING ENTITY.-The rig'ht of the Native I-Iavvaiian peo-

15 pIe to reorganize the single Native I-Ia,vaiian g'overning en-

16 tity to provide for their connnon welfare and to adopt ap-

17 propriate organic g'ovcrning doclunents is recogni7.:cd hy 

18 the United States. 

19 (b) COMl\USSIOX.-

20 (1) IN GENERAL.-There is authorized to he es-

21 tablished a Comrnission to be conlposed of 9 rnenl-

22 bel'S for the purposes of-

23 (A) preparing and Inaint.aining a roll of the 

24 adult menlbers of the Native I-Iawaiian commu-

25 nity ,vho elect to participate in the reorganiza-
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tion of the single Native I-Iawaiian governIng 

entitv . and ~, , 

(B) eertifying· that the adnlt nlembers of 

the Native I-Iawaiiall eOlnnlunity proposed for 

inelnsion 011 t.he roll lneet. t.he definition of N a-

tive Hawaiian in section 3(10). 

(2) MEMBERSHIP.-

(A) APPOINTMENT.-

(i) Ix GENERAL.-Not later than 180 

days after the datc of cnaebnent of this 

Aet., the Secretary shall appoint the InCln­

bel'S of the Commission in accordance with 

subparag·raph (B). 

(ii) CONSIDEHATION.-In ll1aking an 

appointlnent under dause (i), the See-

rctary Inay takc iuto considcration a rce-

onuncndat.ion lnade by any Native I-Iav.rai-

ian organization. 

(B) REQUIRE~IENTs.-Each melnber of 

the Commission shall demonstrate, as detel'­

nlined by the Secretal'Y-

(i) not less t.han 10 years of experi-

ence in the st.udy and dct.crrrlination of N a-

tive I-Iawaiian genealogy; and 
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1 (ii) an ability to read and translate 

2 into English documents '\Titten in the Ha-

3 \vaiian langllag'e. 

4 (C) VACANCIES.-A vacancy OIl the Corn-

5 rnlSSlOll-

6 (i) shall not affect the po\vers of the 

7 Commission; and 

8 (ii) shall be filled in the saIne manner 

9 a~ the original appointrnent. 

10 (3) ExpExsEs.-Each lueulber of the COlrlluis-

11 SiOll shall he allo"red travel expenses, including per 

12 diem in lieu of subsistence, at rates authorized for 

13 employees of ag'encies under subchapter I of chapter 

14 57 of title 5, lTnited States Code, "rhile a"ray from 

15 their hornes or regular plaee~ of business in the per-

16 forrnance of services for the Connnission. 

17 ( 4) DUTIES.-The COllnnission shall-

18 (A) prepare and Inaintain a roll of the 

19 adult members of the Native I-Ia"Taiian commu-

20 nity \"ho elect to pal'tieipate in the l'eorganiza-

21 tion of the N atiye I-Ia,vaiian governing entity; 

22 and 

23 (13) certifY that each of the adult lIunnhers 

24 of the Native I-Ia\vaiian comlnunity proposed for 
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inclusion on the roll meets the definition of N a­

tive I-Ia,vaiian in section 3(10). 

(5) STAFF.-

(A) IN GENERAI~.-The COllnnission Inay, 

'without regard to the civil service laws (includ­

ing regulations), a.ppoint and terminate an exec­

utive director and such other additional per­

sonnel as are necessary to enable the Commis­

sion to perform the uuties of the Comnlission. 

(B) COM:PEXSATION.-

(i) IN GENERAL.-Except a.s }H'oyided 

in clause (ii), the Commission may fix the 

compensation of the executive director and 

other personnel without reg'ard to the pro­

visions of chapter 51 and subchapter III of 

chapter 5:3 of title 5, United States Code, 

relating to classification of positions and 

General Schedule pay rates. 

(ii) MAxrMIJM RATE OF PAY.-The 

rate of pay for the executiye director and 

other personnel sha.ll not exceed the ra.te 

payable for level V of the Executive Sched­

ule under section 5a 16 of title 5, IJ nited 

States Code. 
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1 (6) DETAIL OF FEDERAL GOVERNlVIENT EM-

2 PLOYEES.-

3 (A) Ix GENERAL.-An employee of the 

4 Federal Governll1(~nt I11ay be detailed to the 

5 Connuission "rithout reinlhnrsell1cnt. 

6 (B) CIVIL SERVICE S'fATuS.-The detail of 

7 the employee shall be "rithout interruption or 

8 loss of civil service status or privilege. 

9 (7) PROCUREl\1EXT OF TEl\1PORARY AND INTER-

10 lVIITTENT SERVICES.-Thc Conunissioll Inay procurc 

11 tClnporary and intcrluittcnt seniccs ill accordance 

12 "rith section 3109(b) of title 5, United States Code, 

13 at rates for individuals that do not exceed the daily 

14 equivalent of the annual rate of basic pay prescribed 

15 for level V of the Executive Schedule under section 

16 5:316 of that title. 

17 (8) EXPIRATION.-Thc Secretary shall dissolve 

18 the Conlmission upon the reaffirmation of the spe-

19 cial political and legal relationship bet"reen the N a-

20 tive I-Ia,,'aiian governing entity and the United 

21 States. 

22 (c) PROCESS FOIt 'rHE REORGANIZA'rION OF THE NA-

23 'fIVE I-LnvAIIAN GOVERXING ENTITY.-

24 (1) ROLL.-
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(A) CONTENTS.-The roll shall include the 

names of the auult members of the Native Ha­

'\vaiian eornmnnity ~rho eleet to participate in 

the reorganization of the Native I-Ia,vaiian gov­

erning' entity a.nd a.re certified to he Native Ha.­

waiian as defined in section 3(10) by the Com­

nllSS1on. 

(B) FOR~lATION OF ROLL.-Each adult 

rnenlber of the N ative I-Ia~Taiian eOlnrnunity 

~Tho elects to participate in the reorganization 

of the Native I-Ia.waiian governing entity shall 

submit to the Commission documentation in the 

form established by the Commission that is suf­

ficient to enable the COlnnlission to detel'lnine 

,vhether the individual rneets the definition of 

Native I-Iawaiian in section 3 (10). 

(C) DOCU~lENTA'l'ION.-The COllunission 

shall-

(i) identify the types of doeumentation 

that Inay be submitted to the Commission 

that ~Tould enable the COlnmission to de­

terlnine ,,,hether an individual Ineets the 

definition of Native I-Iawaiian in section 

3(10); 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.S 310 IS 

26 

(ii) establish a standard format for 

the submission of doeunlentation; a.nd 

(iii) publish infornlation related to 

dauses (i) and (ii) in the Federal Register. 

(D) CONSULTATION.-In Illaking deter­

minations that each of the adult members of 

the N ative I-Ia'~Taiian comnlunity proposed for 

inelusion on the roll meets the definition of N a­

tive I-Ia~Taiian in section 3 (10), the Comrnissiol1 

nlay consult 'with Native I-Iawaiian organiza­

tions, agencies of the State of I-Ia:\vaii including 

but not limited to the Department of Hawaiian 

I-Iome I.Jands, the Office of I-Ia'~Taiian Affairs, 

and the State Department of I-Iealth, and other 

entities \vith expertise and experienee in the de­

terulinatioll of Native I-Ia,vaiian ancestry and 

lineal descendancy. 

(E) CERTIFICATION AND SUBIVIITTAL OF 

ROLL TO SECRETARY.-The Commission 

shall-

(i) submit the roll containing the 

llcuncs of the adult rnelllbcrs of the Native 

I-IH.\vaiian cornnlunity who nlcct the defini­

tion of Native Ha,vaiian in section 3 (10) to 

the Secretary \vithin t,vo years from the 
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date on which the Commission IS fully 

eomposed; and 

(ii) certify to the Secretary that each 

of the adult luernbcrs of the N atiyc Ha~rai­

ian cOllnnunity proposed for inclusion on 

the roll meets the definition of Native rla­

waiian in section a ( 10). 

(F) PUBLICATION.-1Jpon eertification by 

the COlnmission to the Secretary that those list­

ed on the roll Inect the definition of Native I-Ia­

~raiian in section 3 (10), the Secretary shall puh­

lish the roll in the Federal Register. 

(G) APPEAL.-The Secretary Inay estab­

lish a Inechanisnl for an appeal for any person 

~rhose nanw is exduded from the roll ~rho 

claiIns to Ineet the definition of N ative I-Ia~rai­

ian in section a (10) a.nd to he 18 years of age 

or older. 

(rl) PUBLICATION; UPDATE.-The Sec­

retary shall-

(i) publish the roll regardless of 

\vhether appeals a.re pcnding"; 

(ii) update the roll and the puhlication 

of the roll on the final disposition of any 

appeal; and 
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1 (iii) update the roll to include any N a-

2 tive I-Iawaiian ""ho has attained the age of 

3 18 and who has been eertified by the Com-

4 lnission as 111ecting: the definition of Native 

5 I-Iavvaiian in section :3 (10) after the initia.l 

6 publication of the roll or after any RubRe-

7 quent publications of the roll. 

8 (I) FAILURE TO ACT.-If the Secretary 

9 fails to publish the roll, not later than 90 days 

10 after the date on "rhich the roll is snblnitted to 

11 the SecretalY, the COIrnnissioll shall publish the 

12 roll not"vithstanding any order or directive 

13 issued by the Secretary or any other official of 

14 the Department of the Interior to the contrary. 

15 (I!J) EFFECT OF PUBLICATION.-The pnbli-

16 cation of the initial and updated roll shall serve 

17 as the basis for the eligibility of adult Inernbers 

18 of the Native I-Iawaiian comlnunity whORe 

19 names are listed on those rolls to participate in 

20 the reorganization of the Native I-Ia,vaiian gov-

21 erning entity. 

22 (2) ORG.ANIZ.A'rION OF THE N.A'l'IVE I-L\.\V.AII.AN 

23 INTERIlVI GOVERNING CQUXCIL.-

.S 310 IS 
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(A) ORGANIZATloN.-The adult melnbers 

of the Native I-Iawaiian comnlunity listed on the 

roll published under this seetion rnay-

(i) develop eriteria for ealldidates to 

he elected to serve on the Native I-Iavvaiian 

Interim Governing Council; 

(ii) determine the structure of the 

Council; and 

(iii) eleet rnembers frorn individuals 

listed on the roll published under this sub­

section to the Council. 

(B) PO\YERS.-

(i) IN GENERAL.-The Council-

(I) may represent those listed on 

the roll published under this seetion in 

the inlplelnentation of this l\ct; and 

(II) shall have no po,vers other 

than powers given to the Council 

under this Act. 

(ii) I-ClUNDIXG.-The Council may 

enter into a eontraet v,ith, or obtain a 

grant fronl, any Federal or State agency to 

carry out elause (iii). 

(iii) ACTIVrl'IES.-
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(I) IN GENERAL.-The Council 

may conduct a referendum among the 

adult me}nber~ of the Native l-IaV\rai­

ian eOllllnnnity listed 011 the roll pub­

lished under this suhsection for the 

purpose of determining the proposed 

elements of the organic governing doc­

uments of the Native I-Iav{aiian gov­

erning entity, inelnding' but not lirn­

ited to-

(aa) the proposed criteria 

for citizenship of the Native I-Ia­

v{aiian governing entity; 

(bb) the proposed poV\'ers 

and anthorities to be exereised by 

the Native IIawaiian governing 

entity, a.s ,veIl as the proposed 

privileges and immunities of the 

Native I-Ia,vaiian governing enti­

ty; 

(ee) the proposed eivil rights 

and proteetion of the rights of 

the citizens of the Native I-Ia,vai­

ian governing entity and all per­

sons affected by the exercise of 
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governn1ental po,~rers and au-

thorities of the Native Hawaiian 

governing entity; and 

(dd) other issues deterlnincd 

appropriate hy the Council. 

(II) DEVELOPMENT OI~' ORGANIC 

GOVERNING DOCUlVIENTS.-Based on 

the referendum, the Couneil may de­

velop proposed org'anic governing doc­

luncnts for the Native I-Iawaiian gOY­

crning entity. 

(III) DIsrrRIBUTION .-The Coun­

cil may distrihute to all adult n1em­

bers of the Native I-Iawaiian commu­

nity listed on the roll pnblished nnder 

this subsectioll-

(aa) a copy of the proposed 

organic governing documents, as 

drafted by the Council; and 

(bb) a brief impartial de­

scription of the proposed. org'anic 

governing domnnents; 

(IV) ELECTIONS.-The Council 

may hold elections for the purpose of 

ratifying the proposed ol'g'anie g'ov-
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1 erning documents, and on ceItification 

2 of the organic governing documents 

3 by the Secretary in accordance \vith 

4 paragraph (4), hold elections of the 

5 officers of the Native I-Iawaiian gov-

6 ernlng entity pursuant to paragraph 

7 (5). 

8 (3) SUBl\UTrrAL OF ORGANIC GOVERNIXG DOCU-

9 lVIENTS.-Follovving the reorg'anization of the Native 

10 I-Iawaiian g'overning entity and the adoption of 01'-

11 gallic governing' doclunents, the Council shall SUhUlit 

12 the organic governing documents of the Native I-Ia-

13 ~Taiian governing entity to the Secretary. 

14 (4) CERTIFICATIONS.-

15 (A) IN GENERAL.-'Vithin the context of 

16 the filt,ure negotiations to be conducted undcr 

17 the a.uthority of section R(h)(l), a.nd the subse-

18 quent actions by the CongTess and the State of 

19 I-Iawaii to enact legislation to implement the 

20 agreements of the 3 governments, not later 

21 than 90 days after the date on ~'hich the Coun-

22 cil subluits thc organic governing' dOClUllcnts to 

23 thc Secretary, the Secrctary shall certity that 

24 the organic governing documents-
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(i) establish the criteria for citizenship 

in the N atiye I-Iawaiian governing entity; 

(ii) \vere adopted by a majority vote of 

the adult nlelnbcrs of the Native I-Ia",raiian 

cOlnnlullity ""hose nanles are listed on the 

roll published by the Secretary; 

(iii) provide authority for the Native 

I-Ia:\vaiian governing entity to negotiate 

\vith Federal, State, and loeal govern­

Irlcnts, and other entities; 

(iy) proyidc for the exercise of govern­

mental autholoities hy the Native l-Ia\vaiian 

governing entity, including any authorities 

that may be delegated to the Native I-Ia­

\vaiian governing entity by the lJ nited 

States and the State of IIa,vaii follo\ving' 

negotiations authorized in seetion 8 (h) (1) 

and the enactment of legislation to imple­

nlent the agreements of the 3 governments; 

(v) prevent the sale, disposition, lease, 

or enmunbrance of lands, interests in 

lands, or other assets of the N ath'e l-Ia",'ai­

ian governing entity without the conscnt of 

the Native I-Ia,,'aiian governing entity; 
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(vi) provide for the protection of the 

civil rights of the citizens of the Native 

I-Iavvaiian governing entity and all persons 

affected by thc cxcrcise of goYcrrnnclltal 

povvcrs and authorities by the N ativc Ha­

vva.iian governing entity; and 

(vii) are consistent 'with applicable 

Federal lavv and the special political and 

legal relationship bernreen the lJ niteu 

States and the illdig'cnous, native pcople of 

the U nitcd States; provided that thc provi­

sions of Public I.Jcuv 103-4f)4, 2f) lJ.S.C. 

47Ha, shall not apply. 

(B) RESUBMISSION IN CASE OF NOX­

COl\fPLlAl'JCE VlITH 'rHE REQUIRE:MEXTS OF 

SUBPAHAGRAPH (a).-

(i) RESUBMISSION BY THE SEC­

RETARY.-If the Secretary determines that 

the organic governing documents, or any 

part of the documents, do not meet all of 

the reqnirernents set forth in subparagraph 

(A), the Secretary shall resubnlit the or­

ganic govcrning doculllcnts to the Council, 

along with a ju~tifica.tion for each of the 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



\ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

35 

Secretary's findings as to why the proVI-

sions are not in full compliance. 

(ii) AIVIENDMENT AND RESUBlVIISSION 

Ol~' ORGANIC GOVERNING DOCUIHENTS.-If 

the organic governing docunlcnts arc rc­

~ubmitted to the Council by the Secretary 

under clause (i), the Council shall-

(I) amend the organic governing 

doeuments to ensure that the docn­

Inents nlect all the requircuwnts set 

forth in subparagraph (A); and 

(II) resubmit the amended or­

ganic governing documents to the Sec­

retary for certification in accordance 

,vith this paragraph. 

(C) CERTIFIcA'rIONS DEEl\fED M_ADl~.-

17 The celtifications undcr paragraph (4) shall he 

18 deen1ed to have been made if the Secretary ha~ 

19 not acted \vithin flO days after the date on 

20 \vhich the Council has sulH11itted the organic 

21 governing domllnents of the ~ ative Ha\vaiian 

22 governing cntity to the Secrctary. 

23 (5) ELECTIONS.-On con1pletion of the cel'tifi-

24 cations by the Secretary under paragraph (4), the 
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1 Council may hold elections of the officers of the N a-

2 tive I-Ia,vaiian governing entity. 

3 (6) REAFFIRMATION.-Not,vithstanuing any 

4 other provision of la,v, upon the eertifications re-

5 quired under paragraph (4) and the cleetion of the 

6 officers of the Native I-Ia:\vaiian governing entity, the 

7 special political and legal relationship bet'\veen the 

8 IJ nited States and the Native I-Iawaiian governing 

9 entity is hereby reaffirrned anu the IJ niteu States ex-

10 tends Federal reeognition to thc Native I-Iavvaiian 

11 governing cntity a.s the representative govcrnlng 

12 body of the Native I-Iawaiian people. 

13 SEC. 8. REAFFIRMATION OF DELEGATION OF FEDERAL AU· 

14 THORITY; NEGOTIATIONS; CLAIMS. 

15 (a) REAFFIRl\iATION.-The delegation by the IJnited 

16 States of authority to the State of I-Ia~Taii to addrcss the 

17 eonditions of the indigenous, native people of I-Iawaii con-

18 tained in the Act entitled "An Act to provide for the ad-

19 mission of the State of I-Ia'~Taii into the Union" approved 

20 March 18, 1959 (Public La,v 86-3, 73 Stat. 4), is re-

21 affirlued. 

22 (b) NEGOTIA1.'IONS.-

23 (1) IN GENERAL.-1Jpon the reaffirmation of 

24 the special political and legal relationship between 

25 the 1J nited States and the Native I-Ia,vaiian gov-
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1 ernlng entity, the United States and the State of 

2 I-Iavvaii may enter into negotiations ~Tith the Native 

3 Ha\vaiian governing- entity uesig11eu to leau to an 

4 agrcelnent addressing such rnatters as-

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(A) the transfer of lands, natural re-

sources, and other assets, and the protection of 

existing rights related to such lands or re-

sources; 

(l~) the exercise of governrnental anthority 

over any transferred lands, natural resonrces, 

and other assets, including land usc; 

(C) the exercise of civil and criminal jUl'is­

diction; 

(D) the delegation of g'overnmental po-wers 

anu authorities to the Native Ha\vaiian gov­

erning- entity by the IJ nitcd States and the 

State of I-Ia\vaii; 

(E) any residual responsihilities of the 

United States and the State of I-Iawaii; and 

(F) gTievances regarding assertions of his­

torical ,\vrollgs cornmitteu against Native I-Ia­

waiians by the IJ nited States or by the State of 

I-Ia~raii. 

(2) Al\'IENDMENTS TO EXISTING LA'Vs.-Upon 

agTeement on any matter or matters negotiated '\vith 
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the United States, the State of' I-Iawaii, and the N a-

tive I-Ia\vaiian governing entity, the parties are au­

thorizeu to subrnit-

(A) to the COllllnittee on Indian Mfairs of 

the Scnate, the COllllnittce on Energy and N at­

ural Resources of the Senate, and the Com­

mittee on Resources of the I-louse of Represent­

atives, recommendations for proposed amend­

rnents to Federal la~r that ~Till enable the irnple­

rnentation of agTccnlcnts reaehcd bct~Tccn the 3 

govcrnutents; and 

(R) to the (j·ovel'nor and the legislatul'e of 

the State of I-Iawaii, recomluendations for pro­

posed amendnlents to State la\v that V\Till enable 

the inlplenlentation of agreements reaeheu be­

t,vcen the :3 goverilluents. 

(:3) GOVERNl\1:ENTAL AUTHORITY AJ."ID 

POWER.-Any governmental authority 01' po\ver to 

he exereised by the Native Ha~'aiian goveriling enti­

ty vvhieh is eurrently exercised by the State or Fed­

eral Goverlnnents shall he exel'eised by the Native 

I-Ia,vaiian g:overning entity only as agreed to in nego­

tiations pursuant to section R(b)(l) of this Act and 

beginning on the date on which legislation to inlple­

ment such agTeement has been enacted by the 
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1 United States Congress, when applicable, and by the 

2 State of 1-1 a"vaii, "vhen applicable. This includes any 

3 required rnodifieations to the I-1a,vaii State Constitu-

4 tion in aeeordanee \\rith the I-1a,:vaii Revised Statutes. 

5 (c) CLAIMS.-

6 (1) DISCLAIMERS.-Nothing in this Act-

7 (A) creates a cause of action against the 

8 IJ nited States or any other entity or person; 

9 (B) alters existing la,v, in eluding existing 

10 case la,,,, regarding obligations on the part of 

11 the United States 01' the State of I-1awaii \\rith 

12 regard to Native I-1a:\vaiians or any Native l-1a-

13 \\Taiian entity; 

14 (C) creates obligations that did not exist in 

15 any Souree of Federal la\\T prior to the date of 

16 cnaetIncnt of this Aet; or 

17 (D) estahlishes authority for the recogllI-

18 tion of Native I-Iavvaiian groups other than the 

19 sing'le Native I-1awaiian Governing Entity. 

20 (2) FEDERAL SOVEREIGN Il\'IJ.\IIUNrrY.-

21 (A) SPECIFIC PURPOSE.-Nothing In this 

22 l\.ct is intcnded to create or allow to be nlain-

23 taincd in any court any potential hrcach-of-

24 trust actions, land claims, resource-protection 

25 or resource-management claims, or similar 
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types of claims broug'ht by 01' on behalf of N a-

tive I-Ia"raiians or the Native I-Ia,vaiian gov­

erning entity for equitable, monetary, or Au-

lninistrative Proecdure Aet-based relief against 

the United States or the State of Ha:\vaii, 

whether or not such claims specifically assert 

an alleged breach of trust, call for an account­

ing' seek declaratory relief or seek the recovery , ., . 
of or eOlnpensation for lands onee held by N a-

tive I-Ia,vaiians. 

(13) ESTABLISHMENT AXD RETENTIOX OF 

SOVEREIGN IMlVIUNITY.-'l'o effectuate the ends 

expressed in section 8(c)(l) and 8(c)(2)(A), and 

notwithstanding any other provision of I~ederal 

I a"r , the lJ niteu States retains its sovereign irn­

IllUllity to any claiIn that existed prior to the 

enactlncnt of this Act (including, hut not liIu­

ited to, any clahn based in whole or in part on 

past events), and '\Thich could be brought by 

Native I-Iawaiians or any Native I-Ia,vaiian gov­

erning entity. Nor shall any preexisting vvaiver 

of sovereign innl1unity (including, but not liul­

ited to, vvaivers set forth in chapter 7 of pal1: 

I of title 5, United States Code, and sections 

1505 and 2409a of title 28, United States 
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Code) be applicable to any such claims. This 

complete retention or reclaiming of sovereign 

hnrnunity also applies to every clairn that might 

attclnpt to rely on this Act for support, without 

rcg'ard to the source of la,,7 under which any 

such claim might be asserted. 

(C) EFFECT.-It is the general effect of 

section 8(c)(2)(B) that any claims that may al­

ready have accrued and rnight be brought 

against the United States, including any clainls 

of the typcs specifically referred to in section 

8 (c)(2)(A), along 'with both claims of a similar 

nature and claims arising' out of the same nu­

cleus of operative facts as could give rise to 

elaims of the specific types referred to in sec­

tion 8(c)(2)(A), be rendered nOl\iusticiablc in 

suits brought by plaintiffs other than the Fed­

eral Government. 

(3) STATE SOVEREIGNTY IMl\1UNITY.-

(A) N otv/ithstanding' any other provision of 

Federal law, the State retains its sovereign hn­

lnunity, unless \vaiycd in accord with Statc lavv, 

to any claiIn, established under any source of 

law, regarding Native I-Ia,vaiians, that existed 

prior to the enactment of this Act. 
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(B) Nothing in this Act shall be construed 

to constitute an override pursuant to section 5 

of the Fourteenth AInendment of State sov­

erClgIl inullullity held nndcr the Elevcnth 

Alncndlnent. 

6 SEC. 9. APPLICABILITY OF CERTAIN FEDERAL LAWS. 

7 (a) INDIAN GA1\lING REGULATORY ACT.-

8 (1) The Native I-Iawaiian governing entity and 

9 Native I-Iav,raiians IHay not conduct gaIning' activities 

10 as a. lnatter of clahncd inherent authority or under 

11 the authority of any Federa.l lenv, including the In-

12 dian (}a.nling Regulatory Act (25 U.S.C. 2701 et 

13 seq.) or under any regulations thereunder promul-

14 gated by the Secretary or the National Indian Gam-

15 ing' Comrnission. 

16 (2) The foregoing prohibition in section !J(a)(l) 

17 on the use of Indian Gaining Regula.tory Act and iu-

18 herent authority to game apply regardless of \vheth-

19 er ganling by Native I-Ia,vaiians or the Native I-Ia-

20 'waiian governing entity \vould be located on land 

21 'within the State of I-Ia\vaii or vvithin any other State 

22 or rrerritory of the IJ nited States. 

23 (h) rrAIGNG lu\'KD INTO TRUST .-N ot\vithstanding 

24 any other provision of law, including but not limited to 

25 part 151 of title 25, Code of Federal Regulations, the Sec-
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1 retary shall not take land into trust on behalf of individ-

2 uals or groups claiming to be Native I-Ia\vaiian or on be-

3 half of the native I-Ia\vaiian governing entity. 

4 (e) REAlj PROPEHTY TRANSI~"ERs.-The Indian 

5 Tradc and Intereourse Act (25 U.S.C. 177), does not, has 

6 never, and will not apply a.fter enactment to lands or lands 

7 transfers present, past, or future, in the State of I-Iawaii. 

8 If despite the expression of this intent herein, a court ,vere 

9 to con:::;true the Trade and Intercourse Act to apply to 

10 lands or land transfers in I-Ia,\\raii before the date of enact-

11 Blcnt of this Act, thcn any transfcr of land or na.tural re-

12 sources located within the State of I-Iawaii prior to the 

13 date of enactInent of this Act, by or on behalf of the N a-

14 tive I-Ia,\\Taiian people, or individual Native I-Iawaiians, 

15 shall be ueerned to have been ITlaUe in aeeoruanee ,\\Tith 

16 the Indian Trade and Intercourse Act and any other provi-

17 sion of Federal la\" that specifically applies to transfers 

18 of land or natural resources from, hy, or on hehalf of an 

19 Indian tribe, Native I-Iawaiians, or Native I-Ia,vaiian enti-

20 ties. 

21 (d) SINGljE GOVERNING ENTITY.-This Aet ,\\Till re-

22 suIt in the recognition of the single Native I-Ia\vaiian gOY-

23 erning entity. Additional Native I-Ia,\\raiian groups shall not 

24 be eligible for ackno,vledgment pursuant to the Federal 

25 Aekno,vledgrnent Process set forth in pa.rt 88 of title 25 
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1 of the Code of Federal Regulations or any other adminis-

2 trative aeknowledgment 01' recognition process. 

3 (e) JURISDICTION.-Nothillg in this Aet alters the 

4 civil or erilninal jurisdiction of the IJ llited States or the 

5 State of I-Iawaii over lands and persons ,vithill the State 

6 of I-Ia;vvaii. The status quo of Federal and State jurisdic-

7 tion can change only as a result of further legislation, if 

8 any, enacted after the conclusion, in relevant part, of the 

9 negotiation proeess established in section 8(b). 

10 (f) INDIAN PROGRAl\IS AND SERVICES.-Notwith-

11 standing section 7(c)(6), hecause of the cligihility of the 

12 Native I-Ia\vaiian governing entity and its citizens for N 80-

13 tive I-Ia,Yaiian progranls and services in accordance "rith 

14 subsection (g), nothing in this Act provides an anthoriza-

15 tion for eligibility to partieipate in any Indian prog-rarn 

16 or service to auy individual or entity not othcnvise eligible 

17 for the progralll or service under applicahle Federal la,v. 

18 (g) NATIVE I-!A\YAIIAX PROGRMIS AND SERVICES.-

19 The Native Ha,,'aiian g'overning entity and its citizens 

20 shall be elig'ible for Native I-Ia\vaiian programs and serv-

21 ices to the eA'tent and in the rnanneI' provided by other 

22 applieable laws . 
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1 SEC. 10. SEVERABILITY. 

2 If any section or provision of this Aet is held invalid, 

3 it iH the intent of CongresH that the remaining' sectionH 

4 or provisions shall continue in full force and effect. 

S SEC. 11. AUTHORIZATION OF APPROPRIATIONS. 

6 'rhere are authorized to he apPI'opriated sneh sums 

7 as are necessary to carry out this Act. 

o 
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