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The 1951 San Francisco
Peace Treaty and Its
Relevance to the Sovereignty

over Dokdo

Seokwoo Lee and Jon M. Van Dyke*

Abstract

The 1951 San Francisco Peace Treaty ending World War II in the Pacific
does not include any language regarding sovereignty over Dokdo, the
islets situated in the East Sea/Sea of Japan between Korea and Japan.
Earlier drafts had addressed this issue, but language on Dokdo was
omitted because of the urgency of completing the Peace Treaty and the
outbreak of the Korean War. Earlier documents issued by the Allied
Powers had separated Dokdo from Japan’s main islands, Korea has strong
historical evidence to support its claim to the islets and it has exercised
effective occupation over them since the early 1950s. Japan agreed to a
Normalization Treaty with Korea in 1965 without insisting on any language
referring to Dokdo. Although Japan continues to protest Korea’s occu-
pation of Dokdo, its claim is not strengthened by absence of any reference
to these islets in the text of the San Francisco Peace Treaty.

I. Introduction

1. Korea regained its independence after World War II, but its sovereignty over
Dokdo continues to be challenged by Japan, and the events, decrees and agreements
during and after World War II continue to be relevant to this controversy. Dokdo
consists of two rocky structures and 32 smaller outcroppings in the East Sea/Sea of
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Japan, which has a combined land area of 0.18 square kilometres.' Korea’s claim to
Dokdo goes back many centuries and is based on contacts during many previous
eras.® Japan asserts, on the other hand, that Dokdo was zerra nullius in 1905 and
that Japan acted in accordance with international law in claiming and incorporating
the islets into Japanese territory at that time. Korea viewed this initiative as part of
Japan’s aggressive and illegal expansionism whereby Japan established a protectorate
over Korea in 1905 and then formally annexed Korea in 1910. After World War 11,
Korea re-established its occupation of Dokdo and has maintained a small contin-
gent of marine guards on the islets during the past half century.

2. Japan’s claim to Dokdo, which it calls “Takeshima”, is based in part on the
1951 San Francisco Peace Treaty, which fails to state specifically that Dokdo is
part of Korea. The website of Japan’s Ministry of Foreign Affairs on this matter
includes the following language:

6. Treatment of Takeshima in the process of Drafting the San Francisco Peace
Treaty

The San Francisco Peace Treaty, signed in September 1951,2 stipulates that
“Japan, recognizing the independence of Korea, renounces all right title and
claim to Korea, including the islands of Quelpart, Port Hamilton and
Dagelet”. Upon learning of the content of this part of the Treaty drafted by
the United States and the United Kingdom, the ROK requested the United
States to add Takeshima as one of the regions for which Japan would renounce
all right, title and claim. The United States rejected the request by responding
that Takeshima had never been treated as part of Korea and does not appear
ever before to have been claimed by Korea. Such correspondence clearly shows
that Takeshima was affirmed as part of the territory of Japan.*

1 East Island (Dongdo) has a circumference of 1.9 kilometres and West Island (Seodo) has a
circumference of 2.8 kilometres. Republic of Korea Ministry of Maritime Affairs and Fish-
eries, Beautiful Island, Dokdo (2000). These islets are located 88 kilometres (about 55 miles
or 47 nautical miles) from Korea’s Ullungdo, ibid. at 10, and are about 158 kilometres
(about 99 miles or 86 nautical miles) from Japan’s Oki Islands. J.R.V. Prescott, Maritime
Jurisdiction in East Asian Seas (East—West Environment and Policy Institute Occasional
Paper No. 4, 1987), 48.

2 See generally Jon M. Van Dyke, Legal Issues Related to Sovereignty over Dokdo and Its Mar-
itime Boundary, 38 Ocean Development & International Law (2007), 157—224; a shorter
version of this paper has been published in Japanese in Yi Tae Jin and Norikatsu Sasagawa
(eds.), The Annexation of Korea and the Contemporary World (Akashi Shoten, 2008), 729—
795, and under the same title in Korean, published by Taehaksa Press in 2009, at 845-918.
See also Jon M. Van Dyke and Gab-Yong Jeong, A Study of the Legal Issues related to Sover-
eignty over Dok-Do and Its Maritime Boundary (Korea Maritime Institute, 2004).

3  Treaty of Peace with Japan, 8 September 1951, 3 UST 3169, 136 UNTS 45 (hereinafter
cited as San Francisco Peace Treaty) (www.taiwandocuments.org/sanfrancisco01.htm).

4 Ministry of Foreign Affairs of Japan, Outline of Takeshima Issue (www.mofa.go.jp/region/
asia-paci/takeshima/position.html (last visited 31 July 2010)).
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Because the 1951 Treaty remains a central element of Japan’s claim to Dokdo, it
continues to be important to examine the text and background of this treaty and
discuss its relevance of this Treaty to the sovereignty over Dokdo. As explained
below, eatlier drafts of the Treaty addressed Dokdo’s sovereignty, but because
of the urgency of completing the Peace Treaty and because of the geopolitical
developments of the early 1950s, particularly the Korean War, its final version
makes no mention of it. This omission, as explained in detail below, cannot be
viewed as a source of sovereign rights over Dokdo by either Japan or Korea,
and Japan’s argument that the Peace Treaty supports its claim to Dokdo is
without merit.

II. The post-war occupation

3. Both Japan and Korea were occupied by the Allied Powers, primarily the
United States, after Japan’s defeat in World War I1.> During this period, the
Allied Powers issued a series of Supreme-Commander-for-the-Allied-Powers-
Instructions (SCAPINs), three of which concerned Dokdo. SCAPIN No. 677,
issued 29 January 1946, stated that “[flor the purpose of this directive,
Japan is defined to include the four main islands of Japan...and excluding...
Liancourt Rocks” (the Western name for Dokdo).® Alchough this document
was not designed to determine the boundary between the two countries,
it clearly suggested substantial doubt that the islets were an integral
part of Japan. SCAPIN No. 1033, issued on 22 June 1946, established the
MacArthur Line to delineate authorized areas for Japanese fishing and
whaling.” The Instruction placed Dokdo outside the authorized area, thus
denying Japan not only administrative control of the islets but also the ability
to exploit the resources adjacent to them. SCAPIN No. 1778, issued on 16
September 1947, went further by claiming the islets for use by the Allied
Powers as 2 bombing range for the Far East Air Force.® Pursuant to this directive,
the US military conducted a bombing exercise at Dokdo on 30 June 1948
that caused the death of 16 Koreans and wounded six other Koreans fishing in

5  See generally Choung Il Chee, The Legal Status of Dok Island in International Law, in:
Choung Il Chee (ed.), Korean Perspectives on Ocean Law Issues for the 21st Century
(The Hague: Kluwer Law International, 1999), 37-62; Seokwoo Lee, The 1951
San Francisco Peace Treaty with Japan and the Territorial Disputes in East Asia, 11
Pacific Rim LP (2002), 63, 96.

6 Supreme Commander for the Allied Powers, Governmental and Administrative Separation of
Certain Outlying Areas from Japan, SCAPIN No. 677, art. 1 (29 January 1946) (heep://
en.wikisource.org/wiki/SCAPING77 (last accessed 1 November 2010)).

7  Supreme Commander for the Allied Powers, Area Authorized for Japanese Fishing and
Whaling, SCAPIN No. 1033 (22 June 1946).

8  Supreme Commander for the Allied Powers, Memorandum for Japanese Government: Lian-
court Rocks Bombing Range, SCAPIN No. 1778 (16 September 1947).
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the area.” Korean commentators sometimes refer to this incident as providing evi-
dence of active Korean use of the islets and their surrounding waters, and after the
incident, “the Korean government immediately took measures to extend its
administrative authority to the island.”'°

ILA. San Francisco Peace Treaty (195 1)

4. This Treaty, signed on 8 September 1951, provided the terms for terminating
the state of war between Japan and the Allied Powers, to “settle questions still
outstanding as a result of the existence of a state of war between them,”'?
such as the status of the minor islands that were under Japanese sovereignty at
the end of the war. In Article 2(a), “Japan, recognizing the independence of
Korea, renounces all right, title and claim to Korea, including the islands of
Quelpart, Port Hamilton and Dagelet [Ullungdo].”13 Dokdo was not men-
tioned in the Treaty, but Korean commentators are quick to point out that
“while the Peace Treaty only specified three among the total of 3,215 islands
[belonging to Korea], they were listed merely to illustrate the status of the
remaining outlying islands.”’* Many other Korean islands are also not explicitly
mentioned."?

5. Analysis of the drafting history of the Peace Treaty reveals that the Allied
Powers considered Dokdo in their deliberations, and therefore that the Treaty’s
silence was not a result of a failure to consider the island’s status. A previous
paper by one of the present authors has provided a thorough examination from
the Treaty’s initial draft to the final text, and has established that the Allied
Powers changed their minds several times as to whether Dokdo should be viewed
as Japanese or Korean territory."® The first five and the seventh draft of the
Treaty included Dokdo in the Article 2(a) list,'” thereby providing that the islets
would be returned to Korea. The 6th, 8th, 9th and 14th drafts explicitly stated
that the territory of Japan included Dokdo.'® The 10th through 13th and 15th

9  Hideki Kajimura, The Question of Takeshima/Tokdo, 28 Korea Observer (1997), 423, 462,
reprinted from the original Japanese version in Chosen Kenkyu (Study of Korea), No. 182,
September 1978.

10 Ibid. at 463.

11 San Francisco Peace Treaty, above n.3.

12 Ibid. The People’s Republic of China objected to this Treaty in its entirery.

13 Ibid., Introduction.

14 1Ibid., art. 2(a).

15 Choung Il Chee, above n.5, at 48.

16 See Seokwoo Lee, San Francisco Peace Treaty, above n.5, at 129-142.

17 Ibid. (citing numerous State Department Records in footnotes 286—-290, 306).

18 Ibid. (citing numerous State Department Records in footnotes 303, 308, 309, 334).
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through 18th drafts, like the final text of the Treaty, were silent on the status of
Dokdo."

6. The varying positions taken by the Allied Powers during these deliberations
reveal the three potential outcomes for Dokdo under the Peace Treaty: (a) designate
Japan as sovereign, (b) designate Korea as sovereign or (c) remain silent on the issue,
thus leaving the issue open for further deliberation. The Allied Powers chose the
third outcome, not because of its impartial views on the sovereignty issue, but
because of US security concerns, as explained in the following section.

III. A geopolitical analysis of the post-World War II documents

7. By the time the San Francisco Peace Treaty was finalized in 1951, the United
States was more preoccupied with the Cold War and its competition with the
Soviet Union than with regional disputes over territory between Japan and
Korea. The decision to refrain from resolving Dokdo’s sovereignty had more to
do with the goal of furthering US Cold War strategy than with the merits of this
matter.

8. In a memorandum by the UK Delegation to the US Department of State on
the drafting of the territorial clause of the San Francisco Peace Treaty, a British dip-
lomat wrote that “[i]n determining which of the minor islands shall remain under
Japanese sovereignty the decisive considerations must be strategic.”>® The United
States came to agree with this conclusion. The strategic considerations that
loomed large during this period included future US use of Dokdo, the utility of
a short treaty in negotiating with other Allies and the need for a buffer zone
around Japan to assist in limiting Communist influences.

IIILA. William Sebald’s plan and the first nine drafts of the treaty

9. William J. Sebald, who had a major political and strategic influence on the first
nine drafts of the Treaty, graduated from the US Naval Academy in 1922. He served
in the US Navy during World War I, received his LLB from the University of Mary-
land in 1933, practised law at his father-in-law’s firm in Japan during 1933-1939,
again served in the US Navy during World War II and in 1945 became Political
Advisor to the Supreme Allied Commander, General Douglas MacArthur.

10. The first five drafts of the peace treaty were completed on 19 March 1947,
5 August 1947, 8 January 1948, 13 October 1949 and 2 November 1949. The
19 March 1947 draft provided that “Japan hereby renounces all rights and ditles

19 Ibid. (citing numerous State Department Records in footnotes 315, 319, 331, 332, 338,
344-3406).

20 Memorandum by the United Kingdom Delegation: Territorial, Political and General
Clauses of the Treaty of Peace with Japan, in USDOS, 1947/10/6 [USNARA/740.0011
PW (PEACE)/10-647).
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to Korea and all minor offshore Korean islands, including Quelpart Island, Port
Hamilton, Dagelet Island and Liancourt Rocks (Takeshima) . . .,” and this language
remained essentially unchanged during the next four drafts.”’ These early drafts
provide proof of an original intention on the part of the Allied Powers to recognize
Korea’s sovereignty over Dokdo.

11. In late 1949, however, the United States re-evaluated this position, based at
least partially on strategic considerations. Sebald focused on these considerations in
his “Comment on Draft Treaty of Peace with Japan,” written 19 November 1949:

It is suggested that Liancourt Rocks [Dokdo] . . . be specified in our proposed Article 3
as belonging to Japan. Japan’s [claim] to these islands is old and appears valid, and
it is difficult to regard them as islands off the shore of Korea. Security consider-
ations might also conceivably render the provision of weather and radio stations on
these islands a matter of interest to the United States.*

As explained above, in SCAPIN No. 1778, issued 16 September 1947, the Allied
Powers had asserted jurisdiction over Dokdo for use as a bombing range, and
had engaged in merciless shelling of these islets shortly thereafter.

12. SCAPIN No. 1778 and Sebald’s 1949 memorandum reveal that the United
States was motivated primarily by its own security needs. The sixth draft of the
San Francisco Peace Treaty, completed on 8 December 1949—19 days after
Sebald’s memo—introduced new language in the territorial clause, stating that:

The territory of Japan shall comprise the four principal Japanese home islands of
Honshu, Kyushu, Shikoku, and Hokkaido and all adjacent minor islands, includ-
ing the islands of the Inland Sea (Seto Naikai); Tsushima, Takeshima (Liancourt
Rocks), Oki Retto, Sado, Okujiri, Rebun, Riishiri and all other islands in the
Japan Sea (Nippon Kai) within a line connecting the farther shores of Tsushima,
Takeshima and Rebun;...>

This draft used the Japanese name for Dokdo—"“Takeshima®—and would have
recognized Japan’s sovereignty over the islets.

13. The seventh draft of the San Francisco Peace Treaty, dated 11 days later, on
19 December 1949, switched positions once again and recognized Korea’s sover-
eignty over Dokdo,?* but this version was short-lived and was quickly replaced by

21 Seokwoo Lee, International Law and the Resolution of Territorial Disputes over Islands in
East Asia (doctoral dissertation, Oxford University, 17 July 2001), 247248 (citing to
and quoting from original documents) [hereafter cited as Seokwoo Lee, International Law].

22 Detailed Comment on November 2 Draft Treaty in Enclosure to Despatch No. 806, in
USDOS, Office of US POLAD for Japan, Tokyo, Comment on Draft Treaty of Peace
with Japan, 19 November 1949 [USNARA/740.0011 PW (PEACE)/11-1949] (emphasis
added).

23 Seokwoo Lee, International Law, above n.21, at 251.

24 Ibid. at 252.
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the eighth and ninth versions, on 29 December 1949 and 3 January 1950, which
again recognized Japanese sovereignty.”® Sebald’s thinking is revealed in documents
relating to these drafts such as the “Commentary on Draft Treaty of Peace with
Japan” released on 29 December 1949, which argued that the Japanese historical
claim was strong, incorrectly asserting that “Takeshima has no Korean name and
does not appear ever to have been claimed by Korea” and noting that the islands
“have been used by U.S. forces during the occupation as a bombing range and

have possible value as a weather or radio station site.”?®

II1.B. John Foster Dulles and US “strategic ambiguity”

14. The tenth draft of the Peace Treaty was completed on 7 August 1950.>” Two
important events occurred between the ninth and tenth drafts, which affected the
approach taken by the United States regarding Dokdo. The first was the appointment
in April 1950 of John Foster Dulles to oversee the peace treaty process, and the second
was the outbreak of the Korean War on 25 June 1950. The War complicated the geo-
political situation and led to the US position of “strategic ambiguity”.

15. Unlike the previous drafts, the territorial clause in the 7 August 1950 draft
made no mention whatsoever of Dokdo. This pattern of avoiding the issue continued
through the 11th draft on 11 September 1950%%; the 12¢h draft on 12 March 1951;
and the 13th draft on 17 March 1951.2° The 14th draft, on 7 April 1951, was the last
draft to address Dokdo, specifying that it was Japanese territory.”® The 15th through
18th drafts were released on 3 May 1951, 14 June 1951, 3 July 1951 and 20 July
1951, and they resumed the practice of making no mention whatsoever of Dokdo.*'

25 Ibid. at 252-253.

26 USDOS, Commentary on Draft Treaty of Peace with Japan, 29 December 1949 [USNARA/
Doc. No.: N/A]. The key language in this document is: Takeshima (Liancourt Rocks)... were
formally claimed by Japan in 1905, apparently without protest by Korea, and placed under
the jurisdiction of the Oki Islands Branch Office of Shimane Prefecture. ... [R]ecords show
that for a long time Japanese fishermen migrated there during certain seasons. Unlike
Dagelet Island {Ullungdo] a shore distance to the west, Takeshima has no Korean name
and does not appear ever to have been claimed by Korea. The islands have been used by
U.S. forces during the occupation as a bombing range and have possible value as a
weather or radar station sire.

27 Seokwoo Lee, International Law, above n.21, at 254.

28 Ibid. ar 255.

29 Ibid. at 257.

30 Ibid. at 258. The text of the 7 April 1951 draft stated thar:

Japanese sovereignty shall continue over all the islands and adjacent islets and rocks lying within an
area bounded by a line from latitude 30 degrees N.

In a north-westerly direction to... the south-east and Take Shima to the northwest curving with the
coast of Honshu, ...

31 Ibid. at 259-264.
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16. As a result of Dulles’s influence, these new treaty drafts were significantly
shorter and more vague than previous versions. The logic behind this approach was
that by not addressing every detail in the Treaty, US negotiations with its Allies
could proceed more quickly, thus allowing for an eatlier signing of the Treaty.>* As
the Cold War intensified and the fighting in the Korean peninsula expanded, the
rebuilding of Japan and restoration of Japan’s role in Northeast Asia came to be
seen by the United States as matters of vital importance. The Allied Powers feared
that heavy-handed, punitive measures against Japan would devastate Japan’s
already fragile economy, promote Japanese resentment towards the United States
and increase the risk of communism taking root in Japan. The signing of the
San Francisco Peace Treaty was a necessary step towards repairing US—Japan relations
as well as the Japanese economy and advancing US efforts to insulate Japan from the
spread of communism in East Asia. Dulles thus favoured a speedy end to negotiations,
even if issues such as Dokdo’s sovereignty were left unanswered.

17. Dulles’s motives for leaving the sovereignty of Dokdo ambiguous were also
related to the strategic positioning of US military force in East Asia, especially
after the Korean War broke out. Soon after 25 June 1950, when North Korea’s
army invaded South Korea, the 24th US Infantry Division, which had been occupy-
ing Japan, was quickly despatched into Korea, leaving Japan vulnerable to a Soviet
invasion. To combat this potential danger, General MacArthur created in 1950 a
force of 75000 Japanese men known as the “National Police Reserve”, which
would later become the Japanese Self-Defense Force.

18. Before the US occupation forces could be diverted from Japan and utilized in
Korea, however, the Peace Treaty with Japan had to be completed, so that admin-
istrative responsibilities could be transferred from SCAP to Japanese leadership.
This transition became urgent during these months, because South Korea needed
additional US military resources to avoid being overwhelmed by the Communist
North Koreans. Dulles thus decided to expedite the completion of the
San Francisco Peace Treaty by drafting a short version of the document, which
avoided some of the issues that might have required prolonged negotiations.

19. The decision to eliminate a reference to Dokdo in the Treaty was probably also
influenced by the perceived need to create a geopolitical buffer zone around Japan to
halt the spread of communism. The ability of the United States to maintain its pres-
ence in South Korea was far from certain, and the situation grew bleaker in November
1950 when China entered the war as an ally of North Korea. The fear of losing South
Korea to Communism may explain why Dulles never wrote a draft treaty specifically
granting Dokdo to Korea. If South Korea had sovereignty over Dokdo, but was then
taken over by the North, the Communist forces would have a spot in the East Sea
dangerously close to Japan from which to launch attacks. Dulles’s concern regarding

32 Ibid. at 257.
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such a scenario was demonstrated during a US House of Representative Subcommit-
tee meeting on 11 January 1951, when he explained: “With Communist domination
of China and Manchuria, Sakhalin, the Kuriles, and possibly all of Korea, Japan
would be placed in an invidious position and would be vulnerable to Communist
domination unless the United States and the other friendly powers were able to
assure Japan of a reasonable political, economic and military stability over the
future.”®® The Korean Ambassador to the United States sent a letter to the US Sec-
retary of State on 19 July 1951, asking that Liancourt Rocks be added to the list of
islands that Japan would renounce in Article 2(a) of the Peace Treaty, but Assistant
Secretary of State Dean Rusk replied on 10 August 1951 (one month before the
signing of the Peace Treaty) that the United States could not agree to this change
because Dokdo “was according to our information never treated as part of Korea,”
noting that Japan had claimed it since 1905.” 4

20. The intensity of the Korean War fighting helps explain why recognizing
Korea’s sovereignty over Dokdo might have seemed to be inconsistent with the stra-
tegic interests of the United States, but it is less clear why the United States declined
to recognize the sovereignty of Japan over the islets. Why did the drafters of the
San Francisco Peace Treaty choose to omit any reference to Dokdo when the inevi-
table result would be decades of international dispute between Korea and Japan?

21.1n2a2001 article on the San Francisco Peace Treaty,”” Kimie Hara speculated that
the United States had a greater interest at the time in creating a wedge issue between
Japan and its neighbours than in cleanly resolving the dispute in Japan’s favour.
Japan had other unresolved territorial disputes that awaited resolution, including the
“Northern Territories” in the Kuriles with Russia and the Diaoyudao/Senkaku with
China and Taiwan. In the cases of the Kurile and Diaoyudao/Senkaku Islands,
Japan was disputing claims made by Communist nations, i.e. China and the Soviet
Union. Dokdo was different in this respect but, as noted previously, the United
States was concerned that South Korea could become Communist in the near future.

22. Hara has argued that Dulles may have intentionally left ownership of these
islands ambiguous in order to “plant seeds of discord” between Japan and its

33 NND913302, RG59, Lot 56D527, General Records of the Department of States, Office of
Northeast Asia Affairs, Records Relating to the Treaty of Peace with Japan—Subject File,
1945-51, Box 4, NA.

34 USDOS, Letter from Mr. Kenneth T. Young, Jr. (Director, Office of Northeast Asian
Affairs) to US Embassy in Korea, 5 November 1952 [USNARA/Doc. No.: N/A]. Rusk
stated: As regards the island of Dokdo, otherwise known as Takeshima or Liancourt
Rocks, this normally uninhabited rock formation was according to our information never
treated as part of Korea and, since about 1905, has been under the jurisdiction of the Oki
Islands Branch Office of Shimane Prefecture of Japan. The island does not appear ever
before to have been claimed by Korea.

35 Kimie Hara, 50 Years from San Francisco: Re-examining the Peace Treaty and Japan’s
Territorial Problems (Fall 2001), at 4 (www.findarticles.com/p/articles/mi_qa3680/
is_200110/ai_n8996389/ (last visited 20 June 2005)).
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Communist regional neighbours. By creating conflicts with China, Russia and
Korea, Dulles ensured that Japan’s diplomatic relationships with these countries
would remain rocky for the foreseeable future. Given Japan’s history, it was unlikely
that either Sino—Japanese, Soviet—Japanese or Korean~Japanese relations would
ever overshadow the strong ties Japan had with Washington. On the other hand,
Hara has observed that amiable relations between Japan and any Communist
country would impede the US geopolitical strategy in East Asia and that US incen-
tives for preventing such an outcome may have played a part in Dulles’s decision to
avoid resolving these disputes in the language of the treaty.

23. Kent E. Calder has argued similarly that ambiguous, unsettled boundaries
were a major element of the San Francisco Peace Treaty, explaining that the
failure to resolve boundary disputes helped make Northeast Asia the “Arc of
Crisis’ that it has been ever since.””® Calder has stated that:

Lack of clarity in the treaty over what constituted the Kuriles estranged Japan and
the Soviet Union, for example. Similarly, ambiguity as to who held sovereignty
over Takeshima/Tokdo, in the middle of the Japan/East Sea, complicated
Japan-Korea relations. Lack of clarity regarding whether the Senkaku/Diaoyutai
islands were part of Okinawa or Taiwan likewise estranged Japan and China. The
treaty also failed to resolve North-South territorial divisions in Korea, not to
mention relations across the Taiwan Strait. It thus enhanced prospects for

future intra-regional conflict along multiple geopolitical dimensions.>’

Calder’s view is that the intra-regional conflicts provoked by treaty ambiguiry ulti-
mately enhanced the United States’ geopolitical leverage in Northeast Asia.

24. Mark S. Lovmo has written that, in addition to US strategic concerns, Dokdo
was left out of the treaty because “the president of the Republic of Korea, Yi Seung-
man [Syngman Rhee] did not effectively focus his government’s attention on the
ownership of Dokdo when negotiating with U.S. authorities over Korea’s territorial
concerns.”® Lovmo has explained that instead of focusing his attention on Dokdo,
President Rhee placed too much attention on an unrealistic demand for Korean
sovereignty over Tsushima Island, and did not produce a scholarly, well-documen-
ted study of the Korean historical record on Dokdo, which could have offered
American drafters an alternative to the Japanese Foreign Ministry’s monograph
entitled “Minor Islands in the Sea of Japan.”’

36 Kent E. Calder, Securing Security through Prosperity: The San Francisco System in Com-
parative Perspective, 17 Pacific Review (March 2004), 135, 139.

37 Ibid.
38 Mark S. Lovmo, The Territorial Dispute over Dokdo (dokdo-research.com/page4.html).

39 Ibid. See also KIM Young-soo, above n.34, explaining that: The Seoul government made a
mistake on its part. Ambassador Yang’s letter to John Foster Dulles dated 19 July 1951 con-
tained Korea’s request that “Japan renounce its claim on Daemado [Tsushima], Parangdo
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III.C. US-]Japan collusion against Korea

25. Despite numerous attempts made during the drafting process to convince the
United States to define Dokdo as Korean territory, US diplomats ultimately
declined South Korea’s request. US leaders also excluded South Korean delegates
from the Peace Treaty signing ceremony in San Francisco in 1951, thus depriving
South Korea of its final chance to argue its position.

26. The United States had originally intended to invite South Korea to the
sighing ceremony as a means of extending international legitimacy to the newly
created Republic of Korea, but on 19 July 1951, Dulles met the South Korean
ambassador to the United States and reversed his position. Dulles claimed that
South Korea could not be a signatory to the treaty because “only those nations in
a state of war with Japan and which were signatories of the United Nations Declara-
tion of 1942 would sign the treary.”*

27. Dulles probably had some other motive for excluding South Korea, because
Vietnam, Laos and other nations that were not signatories of the 1942 UN Declara-
tion were included in the ceremony.*! John Price has suggested that the United
States wanted to exclude Koreans living in Japan from the property benefits that
allied civilians would receive under the treaty, explaining that “Dulles suggested
that many of these Koreans were undesirables, being in many cases from North
Korea and constituting a center for Communist agitation in Japan.”*? Because of
their desire to expel these Koreans from Japan, the United States and Japan
agreed to prevent South Korean delegates from signing the treaty.

I1.D. Conclusion of this section

28. A review of this early Cold War history reveals that the US approach towards
Dokdo’s sovereignty was based on geopolitical considerations rather than on an
examination of Dokdo’s history. US diplomats did not want to shut the door on
the possibility of using Dokdo for US military needs and had a substantial interest
in having the San Francisco Peace Treaty signed quickly, to limit the possibility that
Japan or South Korea might fall under the Communist sphere of influence. These
diplomats may also have realized the value of creating a buffer zone as well as a

and Dokdo, which Korea owned until Japan occupied Korea during the Russo-Japanese
War.” Korea’s claim on Daemado was hard to substantiate and the location of Parangdo
was not clear. Therefore, Korea’s claim on Dokdo too lost credibility.

40 John Price, A Just Peace? The 1951 San Francisco Peace Treaty in Historical Perspective
(JPRI Working Paper No. 78, June 2001) (www.jpri.org/publications/workingpapers/
wp78.heml (last visited 28 June 2005)) (citing Foreign Relations of the United States,
1951, Vol. VI, pt. 1, at 1182-1183).

41 Ibid. (citing Documents on New Zealand External Relations, Vol. III, 1985, at 1110).

42 Ibid. (citing Foreign Relations of the United States, 1951, Vol. VI, pt. 1, at 1204).
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wedge issue berween Japan and Korea, for insurance in the event of the collapse of
the South Korean government.

29. The decision to exclude any reference to Dokdo in the territorial clause of the
San Francisco Peace Treaty was not based on an assessment of historical claims to
Dokdo, but rather on the dynamics and tension of the emerging Cold War.
Because these geopolitical considerations dominated the drafting of the ultimate
text of the Treaty, and because the final Treaty text makes no reference to
Dokdo, the Treaty cannot be viewed as a factor in determining sovereignty over
Dokdo.®

30. Also significant is the recognition that the final text of the Treaty was not
designed to be comprehensive, and was not intended to resolve all disputes, but
was written in a short form in order to enable Japan to consolidate itself against
Communist threats, and to allow the United States to focus on the defence of
the Korean peninsula from the Communist military activity. The omission of any
reference to Dokdo cannot, therefore, be viewed as creating an ambiguity,
because the Treaty did not purport to address all controversies.

IV. Events subsequent to the 1951 Peace Treaty

31. Because the textual clause of the Peace Treaty makes no mention of Dokdo, the
events that followed in the years after its signing are not “interpretive” evidence
under Articles 32 and 33 of the Vienna Convention on the Law of Treaties. But
these subsequent events are still of interest with regard to Dokdo’s sovereignty,
and the decisive and consistent actions taken by Korea to consolidate its possession
of Dokdo certainly support Korea’s claim of sovereignty over these islets.

IV.A. The activities immediately after the treaty’s completion

32. The status of Dokdo remained controversial after the Peace Treaty was signed in
September 1951. Five months later, on 18 January 1952, Korean President
Syngman Rhee issued a presidential proclamation that created the “Peace Line,” a
territorial boundary averaging 60 miles off the coast of Korea, which explicitly
identified Dokdo as a Korean territory.* Japan protested this Peace Line and
declared that it did not recognize Korea’s claim to Dokdo.*> Several months
later, Japan issued a tacit protest through the US—Japan Security Treaty, which

43 See also Thomas J. Schoenbaum, Peace in Northeast Asia: Resolving Japan’s Territorial and
Maritime Disputes with China, Korea and the Russian Federation (Cheltenham, UK:
Edward Elgar, 2008), 54 (“there is no indication the Americans intended to incorporate
Takeshima [Dokdo] into Japan”).

44 Seokwoo Lee, San Francisco Peace Treaty, above n. 5, at 93-94 (citing Chi Young Pak, The
Korean Straits (1988), 126).

45 Shigeru Oda and Hiyashi Owada (eds.), The Practice of Japan in International Law 1961—
1970 (University of Tokyo Press, 1982), 67-71.



Lee and Van Dyke, The 1951 San Francisco Peace Treaty 753

had designated Dokdo as an area for US military training. ¢ After receiving a similar
protest from the Korean government, the US military announced on 27 February
1953 that Dokdo would be excluded from its training area.’’ The United States
sought to avoid any direct involvement in this issue, but did publicize Dean
Rusk’s 10 August 1951 Note to the Korean Ambassador in Washington, DC,®
when the question was raised in 1953, and stated then that “[w]e have publicly
declared our view that this Island belongs to Japan, but no one in Japan or elsewhere
seriously expects us to take military action under the [U.S.-Japan] Security Treaty to
reclaim this Island for ]apam.”49 In May 1954, citizens of both Japan and Korea,
under the protection of patrol boats from their respective governments, landed on
Dokdo and proceeded to erect signs claiming sovereignty while dismantling the
signs erected by the other nation.”

IV.B. 1954-1965: Korea physically possesses Dokdo, rejects Japan’s
International Court of Justice proposal and normalizes relations with Japan in

the 1965 treaty

33. After Korea erected a lighthouse on Dokdo in August 1954, the nature of the
situation changed. With Korea physically possessing the island, Japan increased its
mode of protest and in September 1954 proposed that the matter be submitted to
the “authoritative” International Court of Justice (IC]),>* but Korea rejected this
proposal.>?

34. Between 1952 and 1960, Japan sent 24 notes to Korea on the Dokdo marter
and Korea responded with 18 notes back to Japan.>* The matter was also raised

46 See U.S.—Japan Security Treaty, 28 April 1952, 3 UST 3329.

47 See Kajimura, above n.9, at 464.

48 Rusk Note, above n.34.

49 USDOS, William T. Turner (Charge d’Affaires, US Embassy in Japan), Memorandum in
regard to the Liancourt Rocks (Takeshima Island) Controversy, 1953/11/30 [USNARA/
Doc. No.: N/AJ.

50 Kajimura, above n.9, at 464.

51 Ibid. at 465.

52 Ibid. at 465; Benjamin K. Sibbett, Note. Tokdo or Takeshima? The Territorial Dispute
between Japan and the Republic of Korea, 21 Fordham ILJ (1998), 1606, 1636 (citing docu-
ment entitled “Takeshima” received from the Japanese Mission to the United Nations,
6 February 1998).

53 Korean scholars have noted that Japan’s position on submitting this marter to the ICJ is
inconsistent with its reluctance to submit other disputes to third-party determination: It is
quite interesting... to observe that Japan tries to avoid or even objects to submitting other ter-
ritorial disputes involving Japan to the IC]. Neither in the dispute with China over the
Diaoyurai/Senkaku Islands nor in the case against Russia over the so-called “Northern Ter-
ritories” has Japan shown any willingness to submit these issues to the ICJ. This apparent
contradictory position on the part of Japan seems to stem from its belief that it has
nothing to lose in the case of Tokdo, whatever the judgment of the IC] might be.

54 Kajimura, above n.9, at 430.
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again through diplomatic channels during the protracted negotiations that led to the
signing of the 1965 Korea—Japan Treaty,” > but because of Korean resistance on this
issue, from 1957 when the talks were resumed until the signing in 1965, the
Dokdo/Takeshima problem was never adopted as an official agenda item, to be
recorded in the minutes. There is absolutely no direct reference to Dokdo/Take-
shima in the various documents of the Korea—Japan Treaty signed in 1965. Orig-
inally, Japan thought of writing down the problem in the Treaty or failing that, as
planned in advance, in the instruments to be exchanged agreeing to take the case to
the ICJ. However, the Korean side rejected both plans by arguing that Dokdo/
Takeshima could not become an agenda item as it was Korea’s inherent territory.*®

35. Korean Ambassador Jae-hee Oh, who was involved in these negotiations,
explained that on the day scheduled for the signing of the 1965 Normalization
Treaty, Japan offered language to be inserted in the dispute-resolution protocol
that would say “Disputes such as Dokdo/Takeshima shall be resolved through a
conciliation procedure.” The Korean negotiators refused to consider this insertion.
After an awkward hour had passed, the Japanese Prime Minister agreed to take out
the reference to Dokdo, and the treaty was then signed.”’

36. According to the Japanese view of the negotiations, the general language that
remained in the agreement covering all disputes, which says that they are to be
resolved “through arbitration in accordance with the procedure agreeable to both
countries”,”® preserves their position on Dokdo. But Korea has rejected the idea
that Dokdo is covered by this side agreement, referring to this notion as “a far-

»59

fetched construction of the instruments,”” with Korean Foreign Minister Lee

Dong-won stating that “since Takeshima/Tokdo was not an object of dispute, it
8 8 2 P
could not be covered by the exchange document.”®® Korea’s position has always

55 See Treaty on Basic Relations between Korea and Japan, 22 June 1965, 583 UNTS 33 [here-
after cited as 1965 Normalization Treaty].

56 Kajimura, above n.9, at 465.

57 Interview with Korean Ambassador (retired) Jae-hee Oh, Kintex Center, Seoul, Korea, 3 June
2005. See also Kim Young-koo, What Is the Controversy over Dokdo All About?, 19:3
Koreana (Autumn 2005), 14, 19: In the Treaty on Basic Relations between Japan and the
Republic of Korea, concluded in June 1965, it was Japan’s intention to designate Dokdo
as a disputed territory between the two countries, burt his provision was ultimately deleted
due to objections by Korea.

58 Kajimura, above n.9, at 466.

59 Han-key Lee, Korea’s Territorial Rights to Tokdo in History and International Law, 29
Korea Observer (1998), 1, 84, translated and reprinted from Lee Han-key, Chapter II:
Tokdo, in Han’guk ui Yongt'o (Korea’s Territory) 227-303 (Seoul: Seoul National Univer-
sity Press, 1969), 227-303.

60 Kajimura, above n.9, at 466 (referring to testimony by Korean Foreign Minister Lee Dong-
won to the Korean National Assembly after the negotiation of the 1965 Treary); see also the
summary of this marter in Han-key Lee, above n.59, at 3.
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been that Dokdo is inherent Korean territory, and thus that the island cannot be
viewed as an issue either in the treaty or before the IC].

IV.C. Since 1965

37. In the decades that followed the 1965 Normalization Treaty, “Korea and Japan
sought to avoid the controversial issue of Dokdo, with each side maintaining its own
position on the matter.”®" Japan stepped up its rhetoric in the mid-1990s, claiming
an exclusive economic zone in 1996 and asserting its claim to Dokdo repeatedly.®?
In 1999, Korea and Japan established a provisional fishing zone in the East Sea,
which includes Dokdo,®® but this agreement was unpopular in Korea, and the
Korean government “has unilaterally refused to promote the joint regulatory
measures that had been agreed upon.”®® On 26 February 2005, Japan’s Shimane
Prefecture promulgated “Takeshima Day,” further exacerbating relations between
the two countries.®> But Korea’s possession of Dokdo has continued and has
been unchallenged except through verbal protests. This long period of effective
occupation, especially when coupled with Korea’s strong historical claim to
Dokdo, provides substantial support for Korea’s claim of sovereignty over these
islets.

38. Article 32 of the Vienna Treaty on Treaties®® discourages the use of the nego-
tiating history (travaux preparatoires) of a treaty to provide meaning to the Treaty
unless the treaty’s language “(a) leaves the meaning ambiguous or obscure; or (b)
leads to a result which is manifestly absurd or unreasonable,” but Article 31(3)
allows evidence of the subsequent actions and agreements of the parties to be exam-
ined to provide guidance regarding the understanding of the treaty’s terms. Relevant
subsequent activities would seem to include the actions of Korea in gaining posses-
sion of Dokdo by 1954, the protests of Japan since then and the events surrounding
the 1965 Normalization Treaty.”” The consistent approach of the IC] and other

61 Kim Young-koo, above n.57, at 19.

62 Jon M. Van Dyke, North-East Asian Seas—Conflicts, Accomplishments and the Role of the
United States, 17 The International Journal of Marine and Coastal Law (2002), 397, 405.

63 Agreement on Fisheries between Korea and Japan, Gagosima (Japan), 28 September 1998,
entered into force on 22 January 1999. See Van Dyke, North-East Asian Seas, above n.62, at
412-413.

64 Kim Young-koo, above n.57, at 19.

65 Choi Tae-won, Dokdo’s Significance to the Korean People, 19:3 Koreana (Autumn 2005),
24: Incensed by Japan’s belligerence, Koreans staged protests amid the emergence of various
reactions, including advice to demonstrate rational and cool-headed behavior, rather than
emotional outbursts of outrage.

66 Vienna Convention on the Law of Treaties, 23 May 1969, entered into force on 27 January
1980, 1155 UNTS 331, 344 (hereafter referred to as Vienna Treaty on Treaties or Vienna

Convention).

67 1965 Normalization Treaty, above n.55.
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international cribunals examining sovereignty disputes has been to focus on actual
demonstrations of effective control, particularly in the past century.®® Korea’s pos-
session since the early 1950s would provide substantial support for Korea’s claim to
sovereignty to Dokdo. Japan’s protests provide some support for Japan’s claim, but
a tribunal adjudicating this matter would have to determine whether they are ade-
quate. Japan’s willingness to enter into the 1965 Normalization Treaty with Korea
without any reference to Dokdo would serve to undercut Japan’s claim and could be
viewed as having acquiesced to Korea’s sovereignty, particularly if a tribunal were to
contrast this action by Japan with its refusal to normalize relations with Russia until
the Northern Territories dispute is resolved.®®

39. The formal rules of interpretation found in Articles 31 and 32 of the Vienna
Treaty on Treaties thus appear to support Korea’s position on Dokdo. The 1951
San Francisco Peace Treaty makes no mention of Dokdo, and so an international
tribunal would likely take that on face value, and conclude that the Peace Treaty
has no relevance to Dokdo. If, on the other hand, the tribunal were to conclude
that the Peace Treaty’s failure to mention Dokdo creates an “ambiguity,” then
the tribunal could examine the travaux preparatoires, in which case it would find
further ambiguity in the conflicting drafts and notes pointing in different directions.
Perhaps the most important pre-1951 document is SCAPIN No. 677,”® which sep-
arated Dokdo from Japan, as well as SCAPIN No. 1778,”" authorizing bombing
operations in and around the island. As one Korean scholar has explained,
“because SCAPIN No. 677 specified that Dokdo was Korean territory, the Treaty
of Peace with Japan would have had to explicitly overturn this stipulation in
order to supersede the original designarion.””?

40. If a tribunal were then to look at the subsequent events, as it is authorized to
do under Article 31(3), it would probably focus on the actual Korean occupation of
Dokdo and the Japanese acceptance of the 1965 Normalization Treaty without any
reference to Dokdo, both of which provide support for Korea’s position. Japan’s
protests are not irrelevant, but they would probably not be viewed as sufficient to

68 See, e.g., Minquiers and Ecrehos Case (France v. UK), ICJ Reports 1953, 47; Land, Island
and Maritime Frontier Dispute (El Salvador v. Honduras; Nicaragua intervening), ICJ
Reports 1992, 351, 606~609, 415-420 [hereafter cited as Gulf of Fonseca Case];
Eritrea—Yemen Arbitration, Phase I: Territorial Sovereignty and Scope of Dispute (1998)
(pca-cpa.org/PDF/EY%20Phase%201.PDF (last visited 16 July 2005)); Sovereignty over
Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), IC] Reports 2002 {17 December
.2002).

69 See Van Dyke, North-East Asian Seas, above n.62, at 401-402.

70 SCAPIN No. 677, above n.6.

71 SCAPIN No. 1778, above n.8.

72 Lee Jang-hie, Dokdo Istand Dispute and International Law, 19:3 Koreana (Autumn 2005),
20, 23.
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overcome the acquiescence evidenced by the 1965 Treaty and Korea’s continued
occupation of the island.

V. The unique status of peace treaties

41. The preceding sections have explained that the omission of any reference to
Dokdo in the territorial clause of the 1951 San Francisco Peace Treaty should
not be viewed as an ambiguity triggering sophisticated tools of interpretation,
and that the Treaty should be viewed as irrelevant to Dokdo’s sovereignty. Nonethe-
less, because the Treaty is frequently addressed by commentators discussing Dokdo,
two other issues related to the Treaty are examined now—whether the 1951 Peace
Treaty should be viewed as having a “constitutive” status and whether it should
apply at all to Korea, which is not a party to it.

42. Peace treaties have always had a special status in international law. Because
they define boundaries and relations among States, they are generally viewed as
“constitutive” documents that provide the defining underpinnings for the sovereign
State system and the fundamental principles of international law. Normally, treaties
that are imposed by the threat or use of force are void, as enunciated in Article 52 of
the Vienna Convention on the Law of Treaties.”> But a peace treaty is by definition
the result of military activity. The victors will typically believe that the other side was
the aggressor, and thus that the use of force resulted from the nefarious transgres-
sions of the losing party, but in some military conflicts it is difficult to be sure
which side “started” the war. Especially for those central peace treaties that have
ended protracted wars, the (exhausted) international community has tended to
accept the validity of the peace treaty without regard to which country was the
initiator of the conflict, perhaps because the only real alternative is the unrealistic
one of re-fighting the war to punish the victorious initial aggressor. In his separate
opinion in the Advisory Opinion on the International Status of South West Afyica,”
Lord A.D. McNair explained that:

[FJrom time to time it happens that a group of great Powers, or a large number of
States both great and small, assume a power to create by a multi-party treaty some
new international regime or status, which soon acquires a degree of acceprance
and durability extending beyond the limits of the actual contracting parties,

and giving it an objective existence.””

73 Vienna Treary on Treaties, above n.66, art. 52 states that: A treaty is void if its conclusion has
been procured by the threat or use of force in violation of the principles of international law
embodied in the Charter of the United Nations.

74 1CJ Reports 1950, 146.

75 1Ibid. at 153. See also Ian Brownlie, Principles of Public International Law (1998), 169
(explaining that powerful States sometimes “have assumed a power of disposition although
the legal bases of such a power were problematical”); ibid. at 133—134 (noting that some
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In other words, a “constitutive treaty” creates an “objective regime” that establishes a
new framework applicable to all States, even those that are not contracting parties to
treaty.”® The States that are not contracting parties have not “consented” in the usual
sense to the regime established by the constitutive peace treaty, but—unless they
challenge the result militarily—they are deemed to have accepted the treaty and
the new boundaries and relationships established by it, and thus the treaty
becomes part of the general customary international law applicable to all countries.
By accepting the treaty and acting in accordance with it, the non-contracting parties
engage in State practice with the requisite opinio juris (the belief that the practice is
required by law) to enable the treaty to be viewed as a reflection of binding custom-
ary law.

43. Peace treaties thus have an “effect erga omnes” and are applicable to all the
world, without regard to who has signed the treaty. “ Obligatio erga omnes” are obli-
gations owed not merely to certain States and their nationals, but “towards the inter-
national community as a whole.”””

44. Should 1951 San Francisco Peace Treaty be viewed as a “constitutive” treaty
capable of defining Korea’s boundaries? The answer is clearly “no” because Korea’s
existence and boundaries pre-existed the Treaty, and because the Treaty did not
purport to provide definitive boundaries for Korea. The final draft of the Treaty,
as explained above, was shortened in length so that an early agreement could be
reached, and the parties recognized that a number of territorial disputes were not
addressed or resolved in the Treaty. The territorial clause of the Treaty, Article
2(a), does not purport to define boundaries of Korea, but rather assumes that
Korea’s borders have been established by something outside the Treaty. The
Treaty thus must be viewed as irrelevant to the question of Dokdo’s sovereignty.

commentators have supposed “that the community of states has delegated such a power to the
‘principal’ or ‘great’ powers”); Gunter Handl, Regional Arrangements and Third State
Vessels: Is the Pacta Tertiis Principle Being Modified?, in: Henrik Ringbom (ed.), Competing
Norms in the Law of Marine Environment Protection—Focus on Ship Safety and Pollution
Prevention (1997), 217, 240 (referring to “delegated law-making”, which is now accepted as
having given the pacta tertiis rule “a significantly different sense” from its eatlier classic
meaning); G.G. Fitzmaurice, The Juridical Clauses of the Peace Treaties, 73 Recueil des
Cours (1948), 260 (explaining that a peace treaty can be seen as “as sort of piece of legis-
lation... creating a situation or state of affairs rather than a set of rights and obligations”).

76 Other types of treaties that are frequently thought to create “objective regimes” that are appli-
cable generally to all, whether they are contracting parties or not, include treaties that provide
for neutralization or demilitarization of territory, or that guarantee freedom of navigation in
international waterways or that establish a unique regime in a region such as Svalbard, the
Antarctic or the Suez Canal. The Montreux Convention, 173 LNTS 215 (1936), governing
passage through the Turkish Strais, is, for instance, an example of such a treary.

77 Barcelona Traction, Light and Power Co., Ltd. (Belgium v. Spain), IC] Reports 1970, 3, 32,
33-34.
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VI. The application of the 1951 San Francisco Peace Treaty to

Korea

45. Another legal issue that commentators have grappled with is the application of
San Francisco Peace Treaty to countries that were not contracting parties, which are
generally referred to as “third parties”. Korea was not a contracting party to the
Treaty, so should this Treaty have any effect at all with regard to a dispute
between Korea and Japan? The applicable rules are found in Articles 34, 35 and
36 of the Vienna Convention on the Law of Treaties”®:
Article 34 — General Rule Regarding Third States
A treaty does not create either obligations or rights for a third State without its
consent.
Article 35 — Treaties Providing for Obligations for Third States
An obligation arises for a third State from a provision of a treaty if the parties to
the treaty intend the provision to be the means of establishing the obligation and
the third State expressly accepts that obligation in writing.
Article 36 — Treaties Providing for Rights for Third States
1. A right arises for a third State from a provision of a treaty if the parties to the
treaty intend the provision to accord that right either to the third State, or to a
group of States to which it belongs, or to all States, and the third State assents
thereto. Its assent shall be presumed so long as the contrary is not indicated,
unless the treaty otherwise provides.
2. A State exercising a right in accordance with paragraph 1 shall comply with
the conditions for its exercise provided for in the treaty or established in confor-
mity with the treaty.

46. The 1951 San Francisco Peace Treaty’” addresses its applicability to countries
that are not contracting parties in Article 25, which states that the Treaty “shall not
confer any rights, titles, or benefits on any state which is not an Allied Power.” The
complete language of Article 25 is as follows:

For the purpose of the present Treaty the Allied Powers shall be the
States at war with Japan, or any State which previously formed a part of
the territory of a State named in Article 23, provided that in each case the
State concerned has signed and ratified the treaty. Subject to the provisions
of Article 21, the present Treaty shall not confer any rights titles or benefits
on any State which is not an Allied Power as herein defined; nor shall any
right, title or interest of Japan be deemed to be diminished or prejudiced

78 Vienna Treaty on Treaties, above n.66.
79 San Francisco Peace Treaty, above n.3.
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by any provision of the Treaty in favor of a State which is not an Allied Power
as so defined.?

Article 21 provides the exception to Article 25, and states that “[n]otwithstanding
the provisions of Article 25 of the present Treaty, China shall be entitled to the
benefits of Articles 10 and 14(a)2 and Korea to the benefits of Articles 2, 4, 9
and 12 of the present Treaty.” Article 2 is the territorial article wherein Japan recog-
nizes “the independence of Korea” and “renounces all right, title and claim to
Korea, including the islands of Quelpart, Port Hamilton and Dagelet
[Ullungo].” Article 4 concerned debts and submarine cables, Article 9 required
Japan to enter into negotiations regarding fisheries and Article 12 required Japan
“to enter into negotiations for the conclusion with each of the Allied Powers of trea-
ties or agreements to place their trading, maritime and other commercial relations
on a stable and friendly basis.”

47. Korea thus gained certain definite benefits from the San Francisco Peace
Treaty, including a confirmation of its independent existence. John Foster Dulles
explained to the Koreans a month before the signing of the treaty that they
“would benefit from all of the general provisions of the treaty equally with other
nations.”®! By the terms of Article 25, however, Korea cannot utilize the dispute-
resolution procedures in Article 22, which allows any party to refer “a dispute
concerning the interpretation or execution of the Treaty” to the IC] for binding
determination (and, similarly, Japan cannot invoke this provision to bring a
claim in the IC] against Korea).

48. Articles 34—36 of the Vienna Treaty on Treaties constitute a codification of
the longstanding maxim pacta tertiis nec nocent nec prosunt, stating that agreements
neither give rights nor impose obligations on third parties.®> The 1951 Peace Treaty

80 The “Allied Powers” listed in art. 23 were Australia, Canada, Ceylon, France, Indonesia, the
Kingdom of the Netherlands, New Zealand, Pakistan, the Republic of the Philippines, the
United Kingdom of Great Britain and Northern Ireland and the United States of
America. These countries all signed the treaty, and it was also signed by Argentina,
Belgium, Bolivia, Brazil, Cambodia, Chile, Colombia, Costa Rica, Cuba, Dominican
Republic, Ecuador, Egypt, El Salvador, Ethiopia, Greece, Guatemala, Haiti, Honduras,
Iraq, Laos, Lebanon, Liberia, Luxembourg, Mexico, Nicaragua, Norway, Panama, Paraguay,
Persia, Peru, Saudi Arabia, Syria, South Africa, Uruguay, Venezuela and Viet Nam.

81 USDOS, Memorandum of Conversation: Japanese Peace Treaty, 9 July 1951 [USNARA/
694.001/7-951].

82 Erik Franckx, Pacta Tertiis and the Agreement for the Implementation of the Straddling and
Highly Migratory Fish Stocks Provisions of the United Nations Convention on the Law of
the Sea, 8 Tulane JICL (2000), 49, 53 (citing Clive Perry and John Grant, Encyclopaedic
Dictionary of International Law (1986), 284); Luke T. Lee, The Law of the Sea Convention
and Third States, 77 AJIL (1983), 541, 543 (quoting from Free Zones of Upper Savoy and
the District of Gex, 1932 PCIJ, Ser. A/B, No. 46 at 141, where the Court said that “Article
435 of the Treaty of Versailles is not binding upon Switzerland, who is not a party to the
Treaty, except to the extent to which that country accepted it”; from The Upper Silesia



Lee and Van Dyke, The 1951 San Francisco Peace Treatry 761

by explicit design does convey specific benefits on Korea, but excludes Korea and
Koreans from other aspects of the Treaty’s provision. With regard to the territorial
provision in Article 2, because it was by design not comprehensive in its language,
and because it says nothing about Dokdo’s sovereignty, it cannot be viewed as
having any effect on the Dokdo matter.

VII. Conclusions

49. This paper has provided an overview of the ways in which the 1951
San Francisco Peace Treary®® might be viewed as relevant to the Dokdo matter.
This “constitutive” treaty brought the Pacific and Asian aspects of World War II
and defined the boundaries of Japan, thus establishing an “objective regime” that
has had an “effect erga omnes” and which has thus been accepted by countries
that were not contracting parties to the treaty. Korea’s independence was recognized
in this treaty, and it gained other benefits from it.

50. The Peace Treaty did not purport to be comprehensive and it does not
resolve a number of territorial issues, including that of Dokdo, and so it is
largely irrelevant to claims of sovereignty over Dokdo. The United States was
clearly concerned with its own security interests, including the emerging Cold
War and the Korean War, during this period, and apparently sought to maintain
some flexibility on this issue, in case Korea was lost to the Communists, and
pethaps also to maintain some tension between Korea and Japan if Korea
remained independent.

51. Within five months of the signing of the Peace Treaty, Korea made it
clear that it continued to claim sovereignty over Dokdo, and by 1954, Korea
had built a lighthouse on the island. Japan registered regular protests, but
entered into the 1965 Normalization Treaty®® with Korea even though this
treaty made no mention of Dokdo. This action could be viewed as acquiescence
to Korea’s sovereignty, especially if one contrasts this acceptance with Japan’s rigid
refusal to normalize relations with Russia until the Northern Territory dispute is
resolved.

52. The San Francisco Peace Treaty is “constitutive” and some of its provisions
have an “effect erga omnes” but its territorial clause does not purport to define
Korea’s boundaries in any detail and does not mention Dokdo, and thus this

Case, 1926 PCIJ, Ser. A, No. 7, at 29, where the Court said that “[a] treaty only creates [aw as
between the States which are parties to it; in case of doubt no rights can be deduced from it in
favour of third States”; and from The North Sea Continental Shelf Cases, ICJ Reports 1969,
26, where the Court explained if rules are developed in multilateral treaties, “it is not lightly
to be presumed that a State [that has not become a contracting party] has nevertheless
somehow become bound in another way”).

83 San Francisco Peace Treaty, above n.3.
84 1965 Normalization Treaty, above n.55.
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Treaty cannot be viewed as being relevant to the Dokdo matter. More important to
claims of sovereignty would be the actions that have been taken subsequent to the
Treaty, particularly Korea’s immediate possession and exercise of control over
Dokdo and Japan’s acquiescence that can be found in its acceptance of the 1965
Normalization Treaty.5

85 Also of importance would be Korea’s historical actions taken towards Dokdo prior to its
annexation by Japan in 1910 and Japan’s acquiescence to these actions during previous cen-
turies, which are described in Van Dyke, Legal Issues, above n.2.



