From International Environmental Law

(Anthony D'Amato and Ki

D. DEBATE: Which Governs
the Seabed: High Seas
Freedoms or the Common
Heritage Principle?

1. The Common Heritage
Principle

olo

—

FRoM

*- Jon Van Dyke and Christopher Yuen, “Common Heri-
tage” v. “Freedom of the High Seas”: Which Governs the
Seabed?, 19 San Dieco L. Rev. 493, 497.98, 501-11, 514-30,
535-37 (1982). Copyright 1982. Reprinted by permission.

The principal issue that underlies the “reap-
praisal™ of the Law of the Sea Convention by the
United States is the question whether it is lawful for
a nation to mine the polymetallic nodules without
treating the resource as part of the “common heri-
tage” of humankind without adhering to international
standards, and without sharing the profits with the
rest of the world. The United States gave significant
support to the common heritage idea during the
Nixon administration, but, during the last few years,
our spokespersons have declared that the exploitation
of deep seabed resources is a freedom of the high
seas under current law. As Ambassador Richardson
noted, however, only a few other countries share this
opinion. Opposing the United States are at least 130
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G.A. Res. 2749 (XXV), 25 U.N. GAROR Supp. (No. 28) at
24, U,N. Doc. A/8028 (1970). This Declaration was
passed unanimously by the UN General Assembly in 1970
by a vote of 108-0, with 14 nations from Eastern Europe
including the Soviet Union abstaining. The United
States voted in favor of the Declaration. Since ‘the
mid-1970s, the Soviet Union and the other Eastern
European nations have endorsed this Declaration.

The General Assembly,

Recalling its resolutions 2340 (XXII) of 18
December 1967, 2467 (XXIII) of 21 December 1968 and
2574 (XXIV) of 15 December 1969, concerning the area to
which the title of the item refers,

Affirming that there is an area of the seabed and
the ocean floor, and the subsoil thereof, bexoqd the
limits of national jurisdiction, the precise limits of
which are yet to be determined,

Recognizing that the existing legal regime of the
high seas does not provide substantive rules for
regulating the exploration of the aforesaid area and
the exploitation of its resources,

Convinced that the area shall be reserved
exclusively for peaceful purposes and that the
exploration of the area and the exploitation of its
resources shall be carried out for the benefit of
mankind as a whole,

Believing it essential that an international
regime applying to the area and its resources and
including appropriate international machinery should be
established as soon as possible,

Bearing in mind that the development and use of
the area and its resources shall be undertaken in such
a manner as to foster the healthy development of the
world economy and balanced growth of 1n§ernationa1
trade, and to minimize any adverse economilc effects

caused by the fluctuation of prices or__raw materials
resulting from such activities.

Solemnly declares that:

1. The sea-bed and ocean floor, and the subsoil
thereof, beyond the limits of national jurisdiction
(hereinafter referred to as the area), as well as the
resources of the area, are the common heritage of
mankind.

2. The area shall not be subject to appropriation
by any means by States or persons, natural or
juridical, and no State shall claim or exercise
sovereignty or sovereign rights over any part thereof.

)

3. No State or person, natural or juridical,
shall claim, exercise or acquire rights with respect to
the area or its resources incompatible with the
international regime ' to be established and the
principles of this Declaration.

4. All activities regarding the exploration and
exploitation of the resources of the area and other
related activities shall be governed by the
international regime to be established.

5. The area shall be open to use exclusively for
peaceful purposes by all States, whether coastal or
land-locked, without discrimination, in accordance with
the international regime to be established.

6. States shall act in the area in accordance
with the applicable principles and rules of
international law, including the Charter of the United
Nations and the Declaration on Principles of
International Law concerning Friendly Relations and
Co-operation among States in accordance with the
Charter of the United Nations, adopted by the General
Assembly on 24 October 1970, in the interests of
maintaining international peace and security and
promoting international co-operation and mutual
understanding.

7. The exploration of the area and the
exploitation of its resources shall be carried out for
the benefit of mankind as a whole, irrespective of the
geographical location of States, whether land-locked or
coastal, and taking into particular consideration the
interesats and needs of the developing countries.

8. The area shall be reserved exclusively for
peaceful purposes, without prejudice to any measures
which have been undertaken or may be agreed upon in the
context of international negotiations undertaken in the
field of disarmament and which may be applicable to a
broader area. One or more international agreements
shall be concluded as soon as possible in order to
implement effectively this principle and to constitute
a step towards the exclusion of the sea-bed, the ocean
floor, and the subsoil thereof from the arms race.

9. On the basis of the principles of this
Declaration, an international regime applying to the
area and its resources and including appropriate
international machinery to give effect to its
provisions shall be established by an international
treaty of a universal character, generally agreed upon.
The regime shall, inter alia, provide for the orderly
and safe development and rational management of the
area and its resources and for expanding opportunities
in the use thereof and ensure the equitable sharing by
States in the benefits derived therefrom, taking into
particular consideration the interests and needs of the
developing countries, whether land-locked or coastal.

[Paragraphs 10-15 have been omitted; they are not
relevant to the present discussion.)
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nations, including the 119 developing nations repre-
sented by the Group of 77, China, and, at least since
1978, the Soviet Union and the other Eastern Euro-
pean nations.

a. The Freedoms of the High
Seas: Is Seabed Mining One
of Them?

(1) The Text and Commentaries
of the 1958 Convention on
the High Seas

Before the mid-1960s, few scholars argued that
the exploitation of the deep seabed was a freedom
of the high seas. Today, however, the United States
and a few other developed countries argue that the
deep seabed is subject to the legal regime of the high
seas and that seabed mining is lawful as a freedom
of the high seas. The source most often cited as
showing that polymetallic nodule mining is a free-
dom of the high seas has been the 1958 Geneva Con-
vention on the High Seas, especially Article 2 and
its associated Commentaries.

The text of Article 2 reads as follows:

The high seas being open to all nations, no
State may validly purport to subject any part
of them to its sovereignty. Freedom of the high
seas is exercised under the conditions laid
down by these articles and by the other rules
of international law. It comprises, inter alia,
both for coastal and non-coastal States:

(1) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom to lay submarine cables and
pipelines;

(4) Freedom to fly over the high seas.

These freedoms, and others which are rec-
ognized by general principles of international
law, shall be exercised by all States with rea-
sonable regard to the interests of other States
in the exercise of the freedom of the high seas.

The argument is that seabed mining is a freedom
of the high seas included among the unstated “inter
alia™ because of language in the Commentaries.

The Commentaries to Article 2 are elusive but
arguably offer some support for the idea that deep
seabed mining is one of the freedoms of the high
seas. The first Commentary of the International Law
Commission included the following language:

The list of freedoms of the high seas contained
in this article is not restrictive; the Commis-
sion has merely specified four of the main free-
doms. It is aware that there are other free-
doms, such as freedom to explore or exploit
the subsoil of the high seas and freedom to
engage in scientific research therein. . . ."

The second Commentary, prepared for submission
to the United Nations General Assembly with the
draft articles of all of the Conventions on the Law
of the Sea, contained language that seems to recog-
nize the uncertainty of the subject:

The Commission has not made specific men-
tion of the freedom to explore or exploit the
subsoil of the high seas. It considered that
apart from the case of the exploitation or ex-
ploration of the soil or subsoil of a continental
shelf—a case dealt with separately in Section
III below—such exploitation had not yet as-
sumed sufficient practical importance to justify
special regulation.®

The “exploitation or exploration of the soil or
subsoil of a continental shelf” did not, of course,
become a high seas freedom. Instead, it is within the
exclusive jurisdictions of the coastal State.

As applied to the deep seabed beyond national
jurisdiction, these oft-cited Commentaries are simply
ambiguous. Although it is possible to read the Com-
mentaries as stating that deep seabed mining is a
freedom of the high seas, that is certainly not the
only possible interpretation. More importantly, no
evidence exists that this interpretation was adopted in
the Convention or that the Commentaries to Article 2
express customary international law.

The history and text of the Commentaries provide
further evidence why they should not be used to make
sweeping claims about the legal status of the deep
seabed. These Commentaries were the product of a
struggle of one of the members of the International
Law Commission (ILC), Professor Georges Scelle,
against the continental shelf doctrine. Scelle, a
Frenchman, believed that national jurisdiction over
the continental shelf violated the traditional freedom
of the high seas. When it became clear that he would
be unsuccessful in opposing the continental shelf doc-
trine, Scelle pressed for an explicit limit to the conti-
nental shelf, beyond which the regime of the high
seas would apply. Scelle also objected to the ILC’s
failure to include seabed mining as a freedom of

21 [1955] 2 Y.B. INTL L. CommN 21-22, U.N. DocA/
CN.4/Ser.A.
2 Report of ILC to General Assembly, U.N. Doc. A/3159.
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the high seas in its Draft Article 2. The ambiguous
language of the Commentaries was apparently pre-
pared in part to satisfy Scelle’s concerns, and he in
fact said that he was “satisfied” with the Commentar-
ies. They in effect side step the issues that divided
the members of the Commission.

Taken as a whole, the Commentaries point out
the lack of interest in the deep seabed. Had the ILC
considered the issue in detail, it is doubtful that it
would have decided that deep seabed mining was a
freedom of the high seas.

In fact, it is possible that the ILC would have
proposed something like the “common heritage™ idea
for the deep seabed. Professor Scelle, the source of
the Commentary’s freedom of the seas language on
seabed mining, had earlier proposed an “interna-
tional administrative authority set up within the
framework of the United Nations™ to govern the ex-
ploitation of submerged areas beyond the territorial
sea. It is ironic that his efforts at the ILC are now
used as the primary authority to argue that such inter-
national authority should not govern the deep seabed.

The texts of the Conventions produced at the
United Nations Conference on the Law of the Sea I
{(UNCLOS I) are obviously more important than the
ILC’s Commentaries. There the record is clear: no
decision was made, even implicitly, on the legal sta-
tus of the deep seabed. Although article 2 with its
“inter alia” language was adopted, no evidence indi-
cates that sealed mining was meant to be among the
inter alia.

The Convention on the High Seas appears to ex-
clude the deep seabed altogether from the “high
seas” as it defines that term. Article | gives us the
definition: “The term ‘high seas’ means all parts of
the sea that are not included in the territorial sea or
in the internal waters of a State.”

This definition of the high seas includes only the
waters. When the ILC wanted to declare that the
seabed of a region was subject to the same regime
as the waters of the region, it did so in explicit terms.
For example, the ILC's Commentary on the Draft
Convention on the Territorial Sea declares: “The
sovereignty of a coastal state extends also to the air
space over the territorial sea as well as to its bed
and subsoil.”

The Convention on the High Seas recognizes that
the laying of cables and pipelines on the bed of the
high seas is a freedom of the high seas. But this
recognition does not imply that seabed mining is a
freedom of the high seas or that the seabed is to be
considered as part of the high seas for all uses. The
right to lay submarine cables and pipelines is a high
seas freedom of all nations, even when the cables or
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pipes are placed on the continental shelf of another
nation.

Cable-laying is a classic example of an activity that
is a high seas freedom because of the nature of the
activity. It is very similar to the traditional high seas
freedom of navigation. Cables and pipelines do not
interfere with the ability of others to use the oceans
for the same purposes. Cables cross each other freely;
pipelines can cross with appropriate engineering de-
sign. They use only a tiny portion of the ocean bottom.
Cable-laying is entirely different than the exploitation
of mineral resources, which are exhaustible. To the
ILC, the nature of the activity was controlling, not
the region in which it occurred; cable-laying on the
continental shelf is a freedom of the high seas, but
mineral exploitation on the continental shelf is the right
of the coastal nation alone. Similarly, the high seas
freedom to lay cables on the deep seabed in no way
implies that the mineral exploitation of the deep seabed
is also a freedom of the high seas.

Even if the first Commentary is read to state that
deep seabed mining is a freedom of the high seas,
it cannot be seriously argued that this Commentary
was expressing or codifying customary international
law. The ILC’s members, including Scelle, never
mentioned any precedent, practice, or authority for
finding such a freedom. It is puzzling that the ILC's
members never mentioned the res nullius alternative
for the deep seabed, even though that was the clear
preference of scholars up to that time.

(2) Is the Analogy Logical?

The meaning of Article 2 can therefore also be
examined from the perspective of the nature of usage
and logic.

The arguments in favor of the freedom of the high
seas are usually traced to Grotius. He wrote that the
seas must be free for navigation and fishing because
natural law forbids the ownership of things that seem
“to have been created by nature for common use.”
Things for common use are those that “can be used
without loss to anyone else . . . .” For example, the
use of the seas for navigation by one nation does not
diminish the potential for the same use by others.
Since Grotius, the freedom of the seas has outgrown
its natural-law roots; now both navigation and fisher-
ies require some regulation. Nevertheless, the rules
that developed governing the use of the sea as a
common resource were tied to the special character
of those uses. For example, States are free today to
navigate and fish on the high seas so long as they
do not diminish the resource or prejudice the future
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ability of other nations to use the seas. The new uses
that were recognized as freedoms of the seas, such
as cable-laying and scientific research, also did not
diminish the use of the sea by others.

In contrast, seabed mining for polymetallic nod-
ules is entirely different from any use previously
recognized as a high seas freedom. Polymetallic nod-
ules are an exhaustible resource, nonrenewable on
any human time frame. Deposits of polymetallic nod-
ules differ dramatically in their economic value, and
the deposits that are economically attractive in the
near future are limited. If exploited vigorously, the
prime mine sites could be completely exhausted
within a few decades. Mining could still continue on
poorer sites because, as the technology improves,
seabed mining should become more competitive with
terrestrial mining. But the first miners will take the
better sites. Many of these better mine sites have
already been identified and explored by scientific
groups and by the private seabed mining consortia.

The traditional high seas freedoms have favored
technologically advanced nations in the use of the
oceans. The nations able to equip fleets capable of
fishing in distant waters benefited from the freedom
of fishing; the great maritime nations benefited from
the freedom of navigation. These advantages resulted
from the already privileged situation of the developed
nations, but at least these uses by developed nations
did not exhaust the possibility that other less devel-
oped nations might someday share, on equal terms,
the great common resource of the oceans, unde-
graded by the prior use of others.

b. The Res Nullius Argument

A few spokespersons for seabed mining interests
have argued instead that the seabed is a res nullius,
open to exploitation and exclusive claims by the first
occupier.

Before the mid-1960s, few uses had been made of
the deep seabed beyond the continental shelf, and few
were contemplated. Cables had been laid across the
deep seabed since the mid-nineteenth century, but ex-
cept in coastal areas where they might foul fishing
gear, they had spawned no conflicts requiring legal
resolution. Some oceanographic research of the deep
seabed had occurred; but like cable-laying, these
caused no controversies. As a result, writers on inter-
national law paid little attention to the deep seabed.

Early writers on the seabed generally did not dis-
tinguish between the continental shelf and the deep
seabed, although they were usually more concerned
with the practical issues that might be posed by the
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use of the continental shelf. These early writers
treated the seabed (including the continental shelf)
either as a res nullius or as a res communis. This
disagreement resulted from two conflicting analogies
for the seabed. If the seabed is like unclaimed land,
it is a res mullius; if it is like the high seas, it is a
res communis. In practical terms, no nation can claim
exclusive rights or sovereignty over a res communis
or over the high seas, but a nation can acquire exclu-
sive rights to a res nullius through occupation.

The res nullius theory enjoyed a surge of popular-
ity in the late 1940s and early 1950s, when it was
invoked to provide a legal justification for the then-
novel national claims to the exclusive right to exploit
natural resources, chiefly petroleum, on adjacent
continental shelves. These res nullius advocates used
as their primary example the longstanding recogni-
tion that certain nations had the exclusive right to
exploit sedentary fisheries on the seabed contiguous
to their territory but outside their territorial limits.
These claims included the regulation of pearl fisher-
ies by Ceylon, Australia, Mexico, and Colombia,
and the Italian and French regulation of coral in the
Mediterranean. All of the sedentary fisheries were
located in seas that are now juridically considered
continental shelves.

The evolution of the “continental shelf doctrine”
makes res nullius obsolete as an explanation for the
regulation of sedentary species. In fact, occupation
of a res nullius was thoroughly considered and em-
phatically rejected by the Convention on the Conti-
nental Shelf as the basis for national jurisdiction over
the continental shelf. The coastal States have juris-
diction over the continental shelf because it is the
“natural prolongation of its land territory.” The
coastal State need make no occupation in order to
obtain jurisdiction over the continental shelf; such
jurisdiction by another State cannot defeat the coastal
State’s jurisdiction.

Res nullius was politicaily unacceptable to the
drafters of the Convention on the Continental Shelf
because it would have permitted the first “occupant™
to claim a continental shelf—even if the occupying
nation was not adjacent to the shelf. For example,
had the United States been the first to drill for oil
in the North Sea, under a res nullius theory the
United States would arguably have been able to claim
exclusive rights to the North Sea oil fields. The rejec-
tion of res nullius for the continental shelf is now
firmly established in international law.

Because the continental shelf did not become a
res nullius zone, virtually no authority supports the
proposition that the deep seabed should be considered
as such a zone. Certainly the sedentary species exam-
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ples are weak authority. Upon close examination,
the legitimacy of such claims by nations seems to
have been based on prescription, rather than on the
occupation of a res nullius. In addition, the practice
seems far from universal; one could surely find many
sedentary and demersal fisheries that were not
claimed by a single nation.

c. The Argument that “What is
Not Prohibited, is Permitted”

Some advocates for the mining consortia have of-
fered, as a separate and distinct argument, the theory
that seabed mining is permitted because no interna-
tional law principle specifically prohibits it. This the-
ory differs from the argument that new uses of the
high seas do not require consent in that it is broader
and more inclusive: no new activities of sovereign
nations require consent, absent a prohibitionary rule.
The principle that “what is not prohibited, is permit-
ted” is one that appears from time to time in interna-
tional law. The S.S. Lotus and the Fisheries Case
are cited for this proposition. In the Lotus case, the
Permanent Court of International Justice held by a
divided vote that the Turkish government could exer-
cise criminal jurisdiction over the officer of a French
ship which collided with a Turkish ship in interna-
tional waters because such jurisdiction, although not
expressly allowed by international law, was also not
forbidden by international law. In the Fisheries Case,
the International Court of Justice held that although
Norway’s claim to draw straight baselines connecting
the outer limits of its indented coast was unusual,
no rule of international law prohibited it.

Both cases are now accepted as good law, not
because international law permits whatever is not

. specifically prohibited, but rather because the result
in each case makes sense on its facts. Turkey's asser-
tion of jurisdiction in Lotus was reasonable because
the French officer’s negligence caused damage to a
Turkish ship, which is akin to Turkish territory; the
assertion of jurisdiction thus fits into the principle
that jurisdiction can be exercised over “conduct out-
side the territory causing effect within.” The court’s
decision in the Fisheries Case was a reasonable solu-
tion to the unusual coastline involved in that case,
and the result has been approved and codified in the
Convention on the Territorial Sea and Contiguous
Zone and in the Draft Convention of UNCLOS III.

The theory that nations are free to do as they
please, absent some prohibitionary rule, is inimical
to the settlement of international disputes by law.
“The moment the ultimate foundation of State rights
is found in State sovereignty, law suffers because
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the rights in question tend to cancel out . . . .” As-
sertions of rights by one nation of necessity often
deny rights asserted by other nations. To place the
burden of proof on one party to find a rule that
prohibited the conduct of another would reduce much
international law to procedural jockeying between
the parties to become plaintiff or defendant, which-
ever would avoid having the burden of proof. As a
practical matter, when asserted rights are in conflict
and if the parties wish to resolve the conflict by legal
procedures, the parties must drop the claim that they
have a pre-existing right to their positions, absent a
prohibitionary rule, and allow the dispute to be set-
tled by the relevant rules of international law.

d. The Making of International
Obligations, 1967-81

(1) The Emergence of an
International Consensus

In 1969, the United Nations General Assembly
passed the Moratorium Resolution, by a vote of 62
to 28, with 28 abstentions, declaring that States and
corporations are “bound to refrain” from seabed min-
ing until an interational regime can be established to
govern this activity. The following year, the members
of the General Assembly worked hard to hammer out
a document that could achieve a broader consensus.
The result was an ambiguous document, a negotiated
compromise carefully worded to achieve the broadest
possible consensus, called the “Declaration of Princi-
ples Governing the Seabed and the Ocean Floor, and
the Subsoil Thereof, Beyond the Limits of National
Jurisdiction” (Declaration of Principles). It was passed
unanimously, by a vote of 108-0, with only 14 nations
from Eastern Europe including the Soviet Union ab-
staining. Since the mid-1970s, the Soviet Union and
the other Eastern European nations have come to en-
dorse the developing nations’ interpretation of the Dec-
laration of Principles.

The United Nations General Assembly lacks for-
mal legislative competence. Nevertheless, resolu-
tions of the General Assenibly have significance for
the formation of international law in three distinct
ways. First, resolutions may serve as convenient for-
mulations of customary international law. Given the
highly decentralized formation of customary law,
resolutions that formalize and express existing law
can be tremendously useful. In this sense, the resolu-
tions do not add to the content of existing law; they
merely give it new expression.

Second, General Assembly resolutions, particu-
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larly those labeled “declarations™ may be considered
to import, on behalf of the organ adopting it, a strong
expectation that Members of the international com-
munity will abide by it. Consequently, insofar as the
expectation is gradually justified by State practice,
a declaration may by custom become recognized as
laying down rules binding upon States. Resolutions
may thus contribute to the development of new law
by influencing the moral and political climate in
which nations operate.

Third, a General Assembly resolution may itself
be an element in the practice of nations which leads
to the establishment of law. The most important
question, especially with respect to novel activities
such as seabed mining, is the extent to which the
process of enacting a resolution may establish law
when little other relevant State practice exists.

In arguing against giving much weight to United
Nations resolutions, it is sometimes stated that na-
tions “don’t mean what they say” in the United Na-
tions; they do not regard their votes or statements in
the General Assembly as law-making, and hence,
cannot be bound as if they were. Nations often paper
over real differences by voting for ambiguous resolu-
tions merely to avoid politically embarrassing con-
frontations. (Similar compromises also occur, of
course, in domestic legislatures, where legislators
frequently vote for bills that they are not completely
satisfied with in order to further party goals.) The
way to meet these objections, without capitulating to
the cynicism they express, requires examining reso-
lutions individually to find what meanings enjoy gen-
uine consensus and what perceptions of the legal ef-
fects can be fairly attributed to the nations involved.

Applying these criteria to the 1970 Declaration of
Principles seems to lead to the conclusion that it should
be viewed as evidence of emerging customary law.
This conclusion seems particularly logical as applied
to the vote of the United States because our leaders
were speaking and acting during this period in support
of the goals of the Declaration of Principles.

For instance, in the first major policy statement
regarding the deep seabed, in 1966, President Lyn-
don B. Johnson said:

[Ulnder no circumstances, we believe, must
we ever allow the prospects of rich harvest
and mineral wealth to create a new form of
colonial competition among the maritime na-
tions. We must be careful to avoid a race to
grab and to hold the lands under the high seas.
We must ensure that the deep seas and the
ocean bottoms, are, and remain, the legacy of
all human beings.

Then, in 1970, President Richard M. Nixon an-

nounced a new oceans polity that included the renun-
ciation of all sovereign rights to the seabed and its
resources and the establishment of international ma-
chinery to administer the licensing of exploration and
exploitation of the resources of the seabed. Among
the “Basic Principles” announced by President
Nixon to govern the seabed were the following three:

The International Seabed Area would be the
common heritage of mankind and no state
could exercise sovereignty rights over this area
or its resources or, except as provided in the
convention, acquire any right or interest
therein.

The International Seabed Area would be open
to use by all states without discrimination, ex-
cept as otherwise provided in the convention,
and would be reserved exclusively for peaceful
purposes.

Provision would be made for the collection of
revenues from mineral production in the Area
to be used for international community pur-
poses including economic advancement of de-
veloping countries and for promotion of the
safe, efficient, and economic exploitation of
the mineral resources of the seabed (emphasis
added).

President Nixon, followed by President Gerald
Ford and President Jimmy Carter, entered into active
negotiations at the United Nations preparatory meet-
ings and at UNCLOS III to develop a treaty that
would create an international regime to govern sea-
bed mining consistent with the Declaration of Princi-
ples. At no time did our negotiators express any
reservations about these Principles.

The Deep Seabed Hard Minerals Resources Act
of 1980 specifically acknowledges the commitment
of the United States to the 1970 Declaration of Prin-
ciples.

Nations have agreed in the Declaration of Princi-
ples that the deep seabed is presently the common
heritage of humankind. Although a comprehensive
law of the sea treaty is necessary to implement the
principle, a new treaty is not necessary to confirm
the present status of the deep seabed as the common
heritage. Nations have some freedom to negotiate
what the common heritage means and its legal signi-
ficance, but they cannot deny that the seabed is the
common heritage of humankind. Nations have also
agreed that they must implement the principle of the
common heritage during the United Nations Confer-
ence on the Law of the Sea. It was an explicit purpose
of the Declaration of Principles to serve as the basis
for negotiating the future seabed regime.

The analysis in this section presents the justifica-
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tions of giving legal significance to aspects of the
Declaration of Principles and the seabed’s “common
heritage.” The Declaration was universally endorsed
at the time of its adoption. The best approach to
giving definite content to the “common heritage of
mankind™ was proposed by the United States Repre-
sentative John Stevenson when he explained the vote
of the United States in favor of the Declaration of
Principles: the meaning of the “common heritage”™
“is indicated by the principles which follow™ it in
the Declaration “and will be established in the inter-
nationally agreed regime to be established.”

With this procedure in mind, several principles
which follow the “common heritage™ concept in the
Declaration of Principles can now be further dis-
cussed. These principles regarding the seabed have
been established as law by virtue of their universal
recognition by all major nations in the Declaration
of Principles and by other actions of nations in the
last fifteen years. The principles are as follows: (1)
the “common heritage” concept requires that devel-
oping nations share genuine benefits from seabed ex-
ploitation; (2) a “generally accepted” law of the sea
treaty can establish a seabed regime binding even on
nonparties to the treaty; and (3) even if no treaty
is signed, claims of exclusive rights to the seabed
resources will be prohibited.

(2) A “Generally Accepted”
Law of the Sea Treaty Will
Bind Nonparties

It has been argued that even if a comprehensive
law of the sea treaty governing seabed mining is
adopted, nations that are not parties to the treaty will
be free to mine the seabed. Nonparties might offer
themselves as “flags of convenience™ to seabed min-
ers who wish to escape the provisions of the treaty.

Although the general rule in international law is
that treaties bind only the countries that ratify them,
some treaties have had a universal “constitutive™ ef-
fect, binding on all nations; the prime example is
a treaty “which bring[s] into existence some new
international entity, whether a State or not.” A Law
of the Sea Convention could have a “constitutive™*
effect in that nonparties could be forced to recognize
the international legal personality of the International
Seabed Authority established by the treaty.

Following the logic of the recent Libyan arbitral
award, if a treaty follows the policies agreed upon
in the 1970 Declaration of Principles, and if it enjoys
support from each of the major political, economic,
and geographical groups, the regime it creates should
be held to control the use of the seabed by all nations.
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It is impossible to specify the degree of disagreement
that will prevent the international seabed regime
from claiming universal effect. But no single nation,
not even one as powerful as the United States, can
block the creation of international law. If the United
States stands alone in opposing the treaty and engages
in seabed mining outside the treaty regime that is
generally agreed upon, these activities will be held
unlawful.
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