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Without extradition, Marcos and his agents are limited to messy, 
unilateral devices against u.s.-based opponents -bribery, threats, 
blacklisting, acts of reprisal against relatives in the Philippines, 
abduction, kidnapping, and even liquidation. A former Marcos top 
propagandist, Primitivo Mijares, who defected, then testified against 
the Marcos regime before the Fraser Subcornrnittee in Congress despite 
a big bribe offer, and wrote all he knew about the secrets of the 
house in his book, The Conjugal Dictatorship, disappeared and is 
believed to have been liquidated by agents of the regime. 

From the perspective of Marcos and hiscollaborators, the marvelous 
thing about extradition is that the regime need not resort to these 
shabby devices of self-help in the united States. His long arm can 
reach his 0pponents with the open support of the u.s. Govemment. He 
has already targeted 40 Filipinos in the United States that he wants 
retumed to the Philippines for various "crimes." 

It has been argued that the proposed treaty will help both govem
ments in their fight against terrorism. Filipinos have no quarrel 
with that objective - they deplore random, indiscriminate violence 
that kills or maims innocent persons, but they also condemn the 
official terrorism to which the whole nation has been subjected since 
the imposition of martial law. The trouble has been that high U.s. 
officials do not want to see and listen and appl'Y a double standard. 
In the name of "national security," so many innocent Filipinos have 
been arrested, detained and tortured, without investigation and with
out charges, by a regime that does not want to distinguish between 
political dissenters and real terrorists. The U • .s. has not really 
protested against the violation of human rights in the Philippines. But 
when martial law was declared in Poland, there was a lighted candle 
in Washington for the Polish people. 
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VIII. THE LEGAL SYSTEM IN THE PHILIPPINES 
UNDER THE MARCOS REGIME 

Soon after the release of the news that the Reagan administration, 
through the State Department, had quietly signed in Washington an 
Extradition Treaty with Ambassador Eduardo Romualdez of the Marcos 
regirre on November 27, 1981, Jay Mathews of the Washington Post (Jan
uary 3, 1982) interviewed an unidentified official in the State Depart
ment who stated that even if the treaty were ratified by the U.S. 
Senate, requests for extradition can be refused by the U.S. Government, 
"if the legal system in the country requesting extraditd,on is not 
thought to meet American standards of justice." 

Now, it seems that the question whether the Philippine legal 
system under Marcos meets u.s. standards, or, better still, interna
tional standards of justice, is one that U.S. Government officials 
should have studied before entering into an extradition agreement with 
the Marcos regime. It is no triumph of common sense for the U.S 
Government to first enter into an extradition agreement with the regime, 
and later examine whether the legal system in the Philippines today 
meets American standards. At this point, even the agents of Marcos 
would be correct in asserting that the Reagan Administration does 
not really know what it is doing. It appears that the American side 
has not really studied this angle. 

One does not have to be an expert in comparative law to realize 
that even for common criminals, there can be no reciprocity between 
two legal systems that are diametrically opposite, not so much in 
theory but in actual practice. That is why the Preamble of the pro
posed treaty stating that the two Governments desire to provide for 
more effective cooperation in the repression of crime through the 
reciprocal extradition of offenders is not only euphemistic and 
misleading but an insult to common decency and justice. 

Let us compare the two legal systems - The American and Philippine. 

The Bill of Rights of the New Philippine Constitution is heavily 
influenced by the u.s. Constitution. The rules of criminal procedure 
found in the Rules of Court of the Philippines are derived form Ameri
can law and precedents. Hence, in theory and formulation, the accused 
under Philippine law is entitled to all the benefits of the process, 
equality of treatment, and the rule of law. 

In practice, however, there is a yawning gap between American law 
and the Marcos legal system, especially with" regard to "public 
order violators." In American law, the accused is presumed innocent 
unless found guilty by final judgment of a competent court. In the 
Marcos legal system, a suspect is presumed guilty and the burden is 
on him to prove his innocence. In American law, a person cannot be 
imprisoned without being informed of the charge or charges against 
him; in the Marcos legal system, a person can be detained indefinitely, 
without charges and without trial. In American law, guilt by associa-
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tion is condemned; in the Marcos legal system, that concept is 
deeply honored in practice. In American law, dissent is tolerated, 
even encouraged; in the Marcos legal system, even honest, principled 
dissenters are considered criminals and labelled as terrorists, since 
they "undermine the security of the nation," that is to say, Marcos' own 
security. In American law, courts are independent and judges enjoy 
security of tenure - they can even declare acts of the Executive void 
and ineffective, since no one is above the law; in the Marcos system, 
the one-man ruler is law- he issues all kinds of decrees, published 
or otherwise (known as the secret "midnight" decrees), and he can 
dismiss judges by accepting the undated resignations that had been 
exacted from them, or by simply appointing their successors. Since 
martial law was declared, no decree of Marcos has been declared void, 
nor has he lost any case in court, however flagrant his violation of 
the Constitution. 

If Reagan, Bush and Haig had only bothered to read even the 
sanitized yearly reports of the state Department to congress on the 
human rights situation in the Philippines up to 1981, or considered 
the more realistic, objective reports of the Amnesty International 
(AI) and the International Commission of Jurists (ICJ), or the annual 
reports of the Task Force on Detainees of the Association of najor 
Religious Superiors of the Philippines (AMRSP), they might have eeen 
the wisdom of delaying the signing of the Extradition Treaty, at 
least until the restoration of a civilized system of justice in the 
Philippines. Consider the findings of the 1975 AI Mission that went 
to the Philippines,which are summarized below: 

" ••• the evidence establishes a consistent pattern of 
gross violations of internationally recognized human 
rights, including: 

1. systematic and severe torture, and cruel, inhuman, 
and degrading treatment during the interrogation 
process: 

2. indefinite detention, in many cases for several years, 
without being informed of the charges and without 
trial of the issues1 

3. other flagrant violations of the rights which are 
said to be "enshrined" in the Bill of Rights. 

"In sum, the judiciary in the Philippines has become 
totally ineffective in preventing the violations of 
human rights ••. The rule of law under martial law is 
authoritarian presidential-military rule, unchecked 
by constitutional guarantees or limitations .•. The 
Philippines has been transformed from a country with 
a remarkable constitutional tradition to a system 
where star chamber methods have been used on a wide 
scale to literally torture evidence into existence." 

Another international body, the Geneva-based ICJ, sent two missions 
to the Philippines to survey the situation there in May and November 
1975. Its 1977 report confirmed and amplified the AI find-
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ings.l3 The ICJ concluded that the present government was employing 
its power under the Constitution not to protect the nation but "to 
perpetuate the personal power of the President and his collaborators 
and to increase the power of the military." 

As mentioned earlier, the "lifting" of martial law in January 
1981 led to the resumption of negotiations in September 1981. The 
restrained, toned-down 1982 Annual Report of the u.s. State Department 
to Congress noted that martial law was formally lifted last January 
but the President {referring to Marcos) "retains in reserve most of 
the powers he enjoyed under martial law" and that he "continues to 
dominate the exercise of power in the Philippines." The report was 
released by the State Department on February 8, 1982 after the treaty 
had been approved. Ten days later, six human rights organizations in 
the Philippines held a National Conference on Human Rights in Manila. 
The theme of the Conference was "Escalating Incidents" despite the 
official lifting of martial law. An AP news dispatch {February 19, 
1982) said the participants charged that "military atrocities have 
increased since martial law was lifted." 

As we shall see, the basic contradiction between the American and 
Philippine legal systems, and the resulting lack of reciprocity, infect 
every stipulation in the proposed treaty. This perverts the whole 
agreement and makes the u.s. Government, if it were to be ratified 
and implemented, an instrument of oppression and injustice in the 
Philippines. In particular, it would make the State Department an 
accomplice to the extension of the corrupt and repressive Marcos 
dictatorship to the United States. 
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IX. ILLEGAL DISCRIMINATION AGAINST 
FILIPINOS UNDER ARTICLE 8 

The disparity between the two legal systems and the absence of 
true reciprocity and mutuality in the proposed Treaty will result in 
gross discrimination and injustice against Filipinos residing or living 
in the united States who are entitled to the benefits of due process 
and equal protection of the laws. This is inexcusably so, under 
Article 8, entitled, "Extradition of Nationals." 

Anglo-American practice is traditionally opposed to the idea of 
exempting nationals from extradition. The Harvard Draft Convention of 
1935 - the most authoritative and detailed study of the subject -
provides in Article 7 that "A Requested State shall not decline to 
extradite a person claimed because such a person is a national of the 
Requested State." Accordingly, Article 4 of the U.S.-Israel Extradi
tion Treaty of 1963 states that "a Requested Party shall not decline 
to extradite a person because such a person is a national of the 
other country." However, European countries, led by France, Germany, 
Holland, Italy, and Switzerland insist on the right not to extradite 
their own nationals. Several reasons have been advanced to justify 
this stand, but two of them stand out: 1) these States follow the 
nationality principle, regardless of the place of the crime; and 2) 
there are legal systems in the world that cannot be trusted in the 
handling of cases of alien offenders. In the case of West Germany 
(FRG), there is the additional oonsideration that under its internal 
law, extradition of German nationals is expressly prohibited, at the 
same time giving to German courts jurisdiction to try and punish them 
for crimes committed abroad provided they are punishable both by 
German law and the law of the place where the crime was committed.l4 
Anglo-American law on criminal liability and criminal jurisdiction is 
based on the territoriality principle: i.e., crimes are punishable by 
the State in whose territory they are committed and it is the court of 
such State that has jurisdiction to impose the punishment. As a oompro
mise with European insistence on the right to refuse extradition of 
their nationals, the u.s. has, in treaties with such States, agreed 
to the optional extradition clause under which neither of the contract
ing parties has the duty to extradite its nationals. Like u.s. law, 
our law on criminal liability and criminal jurisdiction is largely 
based on the territoriality prin.ciple, and there is no internal law 
in the Philippines that prohibits extradition of Filipino nationals. 
In spite of the difference in background, the Extradition Treaty of 
the U.S. with West Germany and the proposed Extradition Treaty with 
the Philippines contain the identical provision that: 

"Neither of the contracting parties shall be bound to 
extradite its nationals. The competent Executive 
Authority of the Requested State, however, shall have 
the power to grant the extradition of its nationals 
if, in its discretion, this is deemed proper to do." 

• 



-55-

American experts in the State and Justice Departments may be 
presumed to know that there is no legal impediment in Philippine law 
to the extradition of Filipino nationals to the United States. And 
since the same thing is true of American law, there is no reason for 
the existence of the optional clause in Article 8 of the proposed 
Treaty, unless they had grave doubts about the quality of the legal 
system in the Philippines under the Marcos dictatorship and did not 
want American fugitives from justice accused of violating Philippine 
penal laws to be exposed to the hazards of prosecution and punishment 
under such a system. 

As stated earlier, although the proposed treaty purports to be 
reciprocal, both Governments know that it is the Marcos regime that 
has been hankering and lobbying for an extradition agreement since 
1973. It is, therefore, logical to expect that in most cases, it will 
be the Philippines, under the Marcos dictatorship, that will be the 
requesting State, with Filipinos living in the United States as the 
primary targets. These Filipino residents, who are entitled under 
the U.S. Constitution to due process and equal protection under the 
laws, are subject to extradition, with all the risks inherent in a 
legal system that has fallen way below minimum international standards. 
On the other hand, in the few cases of Americans wanted in the Philip
pines for similar violations of Philippine laws, the u.s. Government 
is under no obligation to extradite them. In fact, a provision in 
the U.s. -France Extradition Treaty which states that "neither of the 
Contracting Parties shall be bound to deliver up its own citizens or 
subjects under the stipulations of this Convention" has been inter
preted by the U.s. Supreme Court to mean that since there is no 
general obligation to extradite in the absence of an extradition 
treaty, the President of the United States has no power under the 
Constitution to surrender a u.s. citizen under an extradition treaty 
that imposes no such obligation in express terms .15 

It may be argued that under paragraph 3 of Article 8, in case of 
refusal to surrender an American national to Philippine authorities, 
the u.s. Government is nevertheless bound to "submit the case to its 
competent authorities in order that appropriate proceedings may be 
taken." Although a similar provision in treaties with European states 
may be meaningful insofar as those States are concerned, vis-a-vis 
their own nationals, this has little meaning in the context of American 
law. In other words, paragraph 3 of Article 8 cannot confer on U.S. 
courts the competence to try and punish an American citizen who has 
allegedly violated Philippine penal laws. Anglo-American law, unlike 
many European laws which follow the nationality principle in respect 
of crimes and jurisdiction, adheres to the concept of territoriality -
only the courts in the country where the crime was committed can try 
and punish the offender. Moreover, foreign penal laws do not have 
extraterritorial effect in the United States. Hence, in every instance 
where the u.s. refuses to extradite American nationals for offenses 
committed in the Philippines, there is no way by which they can be 
tried and punished in the United States. 

In short, Filipino citizens in the United States accused of 
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violating the criminal laws of the Philippines are subject to 
extradition to the Philippines under a legal system notorious 
for its torture methods. On the other hand, the u.s. 
Government is not bound to extradite American citizens in the U.S. 
accused of similar violations - they will almost always go scot
free. 
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X. CONVICTED PERSONS AND SUPPORTING EVIDENCE 
UNDER ARTICLE 9 OF THE PROPOSED TREATY 

Article 9 of theproJ!>osed treaty is entitled "Extradition Proce
dures and Required Documents." With respect to a person who is sought 
for prosecution, the request must be accompanied by supporting evidence 
of probable cause "for his arrest and committal for trial" if the 
offense had been committed in the United States. But paragraph 4 of 
the same article omits the requirement of evidence of probable cause 
with respect to a person who has already been convicted by a Philippine 
court. The OJlission of this requirement has been interpreted in some 
circles in the Philippines to mean that in the case of a convict, the 
u.s. Government has no choice but surrender the defendant to Philip
pine authorities who need not show evidence of probable cause under 
American law. Getting a conviction in Philippine courts is not a 
difficult problem. There are "robots" to inflict torture, manufacture 
evidence, file spurious charges, try cases, and render convictions as 
desired. The law passed last year by the Interim Batasang Pambansa 
(National Assembly) - BP29 - abolished all courts below the Supreme 
Court in the name of reorganization. This may have multiplied the 
"robotization" of a judicial system that, before the emergence of 
martial law and one-man rule, was the pride of the Philippine bench 
and bar. 

Therefore, in order to avoid misunderstanding with the Marcos 
regime, the proposed treaty should be renegotiated to make clear that 
even in the case of convicted persons, there must still be supporting 
evidence of probable cause. 
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XI. PROVISIONAL ARREST UNDER ARTICLE 11 
OF THE PROPOSED TREATY 

The prov1s1on on provisional arrest may not be unusual in extra
dition treaties of the United States with other States that adhere 
to the rule of law and fair play. This may not be true in the event 
the U.s .-R.P. treaty is ratified. Article 11, entitled "Provisional 
Arrest," may well sound the death knell of the resistance movement to 
the Marcos dictatorship here in the United States. 

Under Article 11, an application for the provisional arrest of 
a leader of the Marcos opposition in California or New York may be 
made through the diplomatic channel, "in case of urgency." The 
application should merely contain a description of the person sought: 
the location of the person, if known: a brief statement of the facts 
of the case, including, if possible, the time and location of the 
offense: a statement that a request for extradition of the person will 
follow. 

Note that "urgency" and "emergency" are stock words of the Marcos 
regime in the Philippines. If one takes a look at the 1973 martial 
law Constitution, as amended, one will notice the words "urgencyh and 
"emergency" to justify the use of martial law powers even with the 
lifting of martial law. Under Article 11, there is no need for the 
requesting State to show evidence of probable cause. A Filipino 
dissenter arrested under this may be detained for at least 60 days, 
while the u.s. Government is awaiting the regular requisition from 
the Marcos regime, which must submit supporting documents to show 
evidence of probable cause. Now, paragraph 3 of this article apparently 
makes it a ministerial duty on the part of the u.s. Government to 
secure the arrest of a person who is the subject of an urgent application for 
provisional arrest. All Marcos has to do to paralyze the leadership 
and dismantle the resistance movement in the United States is ask for 
the arrest, from time to time, of key personalities of the opposition, 
even if he is unable to meet the requirements of a regular request for 
extradition. As stated by Stephen Cohen, a former deputy Assistant 
Secretary of State for Human Rights, "Marcos feels that this treaty 
will enable him to eliminate his opposition in the United States. n16 

There is a glaring omission in this article of the double cri
minality clause which is found in other extradition treaties of the 
United States. The U.S.-Israel Extradition Treaty, for example, pro
vides that the application for provisional arrest shall contain such 
information as "would be necessary to justify the issuance of a 
warrant of arrest in the Requested State had the offense been committed 
there." The reason for the rule of double criminality is obvious. It 
ensures that the life and liberty of an individual are not i~eriled 
except as a result of an act recognized as criminal by the requested 
State. The U.S. Government has the right to insist that it will not 
extradite categories of offenders for which, in return, it would never 
have occasion to submit a request for extradition. Many authorities 
maintain that the rule of double criminality is a customary rule of 
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international law because of its general acceptance. Article 11, 
paragraph 3 reads as follows: 

"On receipt of such an application (for provisional 
arrest) , the Requested State shall take appropriate 
steps to secure the arrest of the person sought. The 
Requesting State shall be promptly notified of the 
result of its application." 

The phraseology in the proposed Treaty should be revised to avoid 
confusion and misunderstanding by making it explicit that the 
application for a person's provisional arrest should satisfy the rule 
of double criminality. 
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XII. THE RETROACTIVITY CLAUSE 
OF THE PROPOSED TREATY 

No prov1s1on in the proposed Treaty has evoked more disappoint
ment and disgust in the Philippines than the retroactivity clause 
found in Article 21: 

"This Treaty shall apply to offenses conunitted before 
as well as after the Treaty enters into force." 
(underscoring supplied.) 

The general rule in all modern legal svstems is that laws and 
treaties should have no retroactive effect. The u.s. Congress itself 
cannot enact ex post facto laws. Even the martial law Constitution 
of the Philippines rules out, at least in theory, the idea of giving 
laws retroactive application. But this proposed Treaty runs counter 
to this principle of fairness and conunon sense. This would mean that 
all offenses allegedly committed during the martial law years (1972 
to 1981), as long as they are among the 42 types of offenses listed 
in the Schedule of Offenses,are extraditable. For a regime that is 
in the habit of antedating decreesl7 and important public documents, 
and with a reputation of fabricating all sorts of evidence, this 
article is fraught with mischievous implications. 

Nearly all extradition treaties of the u.s. contain no retro
activity clause -with four exceptions, the most important being the 
u.s. Extradition Treaty with West Germany in 1980. This is the treaty 
reportedly cited by Solicitor-General Estelito Mendoza of the Marcos 
regime to justify the provision on retroactivity found in the proposed 
Treaty with the Philippines. The West German treaty cannot serve as 
a good precedent for the Philippines, for several reasons. First, 
Germany had an extradition treaty with the u.s. dated July 12, 1930. 
It was suspended during the Second World War and did not operate 
after the war because of the division of Germany into two separate 
entities - West Germany and East Germany. This is why the treaty 
with West Germany in 1980 contains a retroactivity clause, with one 
qualification, which will be discussed shortly. 

First, the Philippines has no comparable history with the United 
States in the matter of extradition - in fact, no such history what
soever. There is ample reason for extraditing and prosecuting the 
Nazi war criminals still hiding in the United States, but there is no 
reason to reach back and extradite Filipinos, untainted by any criminal 
record before Marcos declared martial law in 1972, who have sought 
refuge in the United States to be free from the clutches of the 
repressive dictatorship. By any standard, they are not "fugitives 
from justice," but rather from injustice. 

Second, the historical progress of West Germany from dictatorship 
to democracy is matched by a reverse development in the Philippines1 
namely, the retrogression from a functioning democracy prior to 1972 
to a corrupt, violent dictatorship under Marcos. West Germany is a 
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free, open society whose institutions of law and justice are on a par 
with those of the United States; the Philippines, to use Marcos' own 
description, is a "command society" whose institutions of law and 
justice are way below the minimum international standards of law and 
justice. 

Third, the proposed treaty with the Philippines copied the first 
sentence which imposes an important qualification. This second 
sentence reads as follows: 

"Extradition shall not be granted, however, for an 
offense committed before this Treaty enters into 
force which was not an offense under the laws of both 
Contracting Parties at the time of its commission." 
(Article 31 of the U.S.-FRG Treaty of Extradition.) 

But even a belated insertion of this omitted sentence will not 
remedy the basic flaw in an article that has no reason for being. 
So abhorrent is the concept of retroactivity that even Teodoro Valencia, 
top columnist of the Marcos regime, wrote that the proposed treaty 
between the Philippines and the u.s. should not be retroactive,lB 
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XIII. CONCLUSIONS 

In the context of Philippine conditions and the relations between 
the U.S. and the Philippines under the Marcos dictatorship, the follow
ing articles should either be deleted or redrafted. Better still, the 
u.s. Congress should reject the entire extradition treaty with the 
Philippines proposed by the Reagan administration. 

1. Article 3, which assigns to the Executive Department the 
determination of whether an offense is political or not. It is not 
right that the lives and liberties of Marcos' opponents and critics 
in the U.S. engaged in the struggle for truth, justice and freedom 
should depend on the decision of a Department led by men (like Reagan, 
Bush, and ex-Secretary Haig) who have pledged their support to the 
dictatorship in the Philippines, influenced not only by personal 
friendship, but also by the presence of U.S. military bases in the 
Philippines, and the continued domination of the Philippine economy by 
American multinational corporations. 

2. Article 8, which empowers the u.s. Govemment not to extra
dite American nationals accused or convicted of violations of Phil
ippine penal laws. This is grossly discriminatory, since Filipinos 
residing in the u.s., entitled to such rights as equal protection of 
the laws and due process, are not only subject to extradition under 
the terms of the proposed treaty, but to all the hazards of interroga
tion, prosecution, and punishment under a legal system condellU'led by 
the AllU'lesty Intemational and the Intemational Commission of Jurists 
for "gross violations of internationally recognized human rights, in
cluding systematic and severe torture, and cruel, inhuman and degrad
ing treatment ••• indefinite detention. • •• where star chamber methods 
have been used on a wide scale to literally torture evidence into 
existence." on the other hand, U.S. nationals who are not extradited 
can be neither tried nor punished in the u.s., since foreign laws 
have no extraterritorial effect in the United States. 

3. Article 9, insofar as it dispenses with the requirement of 
evidence of probable cause, according to U.S. law, with respect to 
convicted persons. Because of the ease with which the Marcos regime 
can get judgments of conviction from judges in the Philippines who 
have no independence nor security of tenure, the practical effect of this 
article in many cases would be to dispense altogether with the 
submission of evidence of probable cause as required by u.s. law. 

4. Article 11, which apparently makes it the ministerial duty 
of the U.S. Govemment to secure the arrest of persons subject of 
applications for provisional arrest "in case of urgency." Since 
there is, apparently, no need to show evidence of probable cause or 
satisfy the rule of double criminality, the proposed Treaty will 
enable Marcos to paralyze the leadership of the resistance movement 
and eliminate the political opposition in the u.s. by simply asking 
for the arrest of key personalities from time to time - in the name 
of urgency. 
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5. Article 21, which makes the treaty retroactive, that is, 
applicable to offenses committed before the treaty comes into force. 
This article is especially frightening considering the Marcos regime's 
notoriety in antedating secret presidential decrees and fabricating 
all sorts of incriminating evidence. 

These objectionable provisions serve to underscore a fundamental 
defect not found on the face of the treaty - the lack of reciprocity 
as a result of a basic an tag on ism between the legal system of a free, 
open society (the U.S.) and the legal system of a regimented, closed 
society (the Marcos dictatorship). 

A country whose legal system has terrorized Filipinos and aliens 
alike cannot be considered a sanctuary for persons who have allegedly 
violated American laws. On the other hand, since the beginning of its 
history, the U.s. has been known as a refuge for oppressed and perse
cuted individuals in other lands. Why the u.S. , a. democracy with 
a deep col111Ditment to the rule of law and the primacy of basic human 
rights, should even consider the idea of enterin9 into an extradition 
treaty with the ~larcos dictatorship, knowing that the arrangement 
cannot be reciprocal, is at once a paradox and a scandal. Why the 
State Department, whose awareness of the true situation in the Phil
ippines since martial law was declared in 1972 is reflected in its 
sanitized annual reports on human rights to Congress, should agree 
to become a mere extension of the corrupt, repressive dictatorship 
in the Philippines and an active party to gross oppression and 
injustice, has made many Filipinos wonder whether the U.S. Government 
is waging war against the Filipino people. 

All Filipinos and Americans who care for freedom and justice and 
all who share in their aspirations for a better tomorrow should work 
for the rejection by the u.s. Senate of the proposed Treaty of 
Extradition with the Philippines. 
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APPENDIX A 

SUPPLEMENTAL DATA ON THE CASES 

In re Castionil was the first judicial attempt by an Anglo-Ameri
can court to give content to the term "political offense." castioni 
was arrested in England after Switzerland sought his extradition for 
the murder of Rossi, a Swiss Government official in the canton of 
Ticino who was shot during an attack by a large group of citizens 
who had wanted a revision of the Constitution. They seized the ar
senal and demanded admission to the palace. Rossi was one of two 
persons who refused to admit them. The crowd broke open the gate, 
and Castioni was among the first to enter. Rossi was shot; castioni 
fled to England, and a request for his extradition was made by the 
Swiss Government. Judge Hawkins held that "fugitive criminals are 
not to be surrendered for extradition crimes, if those crimes were 
incidental to and formed part of political disturbances." Said the 
Judge: 

"I cannot help thinking that everybody knows there are 
many acts of a political character done without reason, 
done against all reason; but at the same time one cannot 
look too hardly and weigh in golden scales the acts of 
men hot in their political excitement. We know that in 
heat and heated blood men often do thin.gs which are against 
and contrary to reason; but none the less an act of this 
description may be done for the purpose of furthering and 
in furtherance of a political rising, even though it is 
an act which may be deplored and even lamented, as even 
cruel and against all reason, by those who can calmly re
flect upon it after the battle is over. For the reasons 
I have expressed, I am of the opinion that this rule ought 
to be made absolute, and that the prisoner be discharged." 

The case of In re Meunier,2 decided four year later, came after 
a wave of anarchist violence that shocked Western Europe. Meunier 
was a French anarchist who had carried out two bomb attacks in France, 
one in a cafe resulting in two deaths, and a second one in an army 
barracks. He fled to England, and the French government sought his 
extradition. He invoked the political offense exception, claiming 
that the bombing of the barracks was an attempt to destroy government 
property. The English court held that since Meunier was not a member 
of an organized party attempting to replace the existing regime, the 
offense could not be regarded as political. Said Justice Cave: 

"In order to constitute an offense of a political character, 
there must be two or more parties in the State, seeking to 
impose the Government of their own choice on the other, 
and that, if the offense is committed by one side or the 
other in pursuance of that object, it is a political of
fense, otherwise not ••• The party with whom the accused is 
identified by the evidence ••• the party of anarchy, is the 

• 
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"enemy of all Governments." Their efforts are directed 
primarily against the general body of citizens .•. anarchist 
offenses are mainly directed against citizens." 

The effect of the Meunier case was to limit the scope of the 
political offense exception laid down in castioni, so that if the 
offender did not have a political goal and the impact of his act 
was upon the citizenry and not upon the government, his offense 
could not be considered political. 

But in the 1950's, a.case involving fugitives from a Communist 
country led the English court to widen the political offense excep
tion. In the Kolcynski case,3 seven Polish crewmen seized a fishing 
trawler, imprisoned the other members of the crew, wounded a party 
secretary responsible for the crew's political education, and brought 
the trawler into a port in England, where they sought asylum. In
voking the British-Polish Extradition Treaty of 1832, Poland sought 
the extradition of the offending crewmen for the crimes of coercion, 
illegal detention, physical injuries, and damage to property. The 
seven Polish sailors were not members of an organized political party 
seeking to replace an existing political order, nor would their acts 
have any impact on their Government. The Court, however, permitted 
the fugitives to introduce evidence showing that any trial in Poland, 
ostensibly for common offenses, would in fact result in punishment 
for the treasonous act of defecting to a capitalist country. In 
denying extradition, Justice Cassels concluded that extradition was 
being sought with a view towards punishing fugitives for political 
acts and therefore, the motives of the requesting State precluded 
surrender of the fugitives. Reaching the same result, Justice Goddard 
declared that a humanitarian perspective of changing world conditions 
required a more liberal interpretation of the Castioni case even 
where the offenses did not form part of an uprising or revolution. 
The evidence, in his view, showed that the crimes were political in 
that they were aimed at the Polish Government. The case demonstrates 
the flexibility of the English court and has been correctly viewed by 
scholars as offering hope to those who must commit crimes in order to 
flee their homeland.4 

How about American courts? A review of American cases reveals 
that by and large, American judges have been greatly influenced by 
the Castioni test, with due sensitivity to individual liberties and 
to the realities of international politics. 

In re Ezeta,S decided in 1894, was the first American case to 
hold that a court has jurisdiction to determine whether or not the 
charges against the accused are of a political character. General 
Antonio Ezeta, the former president of El Salvador, and four of his 
officers were accused of murder, robbery, and arson committed during 
their unsuccessful effort to suppress a revolution which ousted Ezeta 
and his brother in 1894. Their extradition was requested by the new 
government of El Salvador. The American court held that all but one 
of the alleged events were political since they occurred during a time 
of armed rebellion within the country. Although the u.s. had in the 
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meantime recognized the new Government which requested extradition, 
the court was apparently unhampered by ideological concerns or by 
the political complexion of the new Government. The judge, relying 
on the then-recently decided case of Castioni, concluded that "the 
crimes charged here, associated as they are with the actual conflict 
of armed forces, are of a political character .•• with the merits of 
this strife I have nothing to do." 

In Ornelas v. Ruis,6 decided less than two years after Ezeta, 
the u.s. Supreme Court had its first opportunity to take up the 
political offense exception. In 1892 a band of around 130 to 140 
men, under Benevides, crossed the Rio Grande , attacked 40 MeXican 
soldiers, burned their barracks and houses, and took their horses 
and property. The group carried no flag and wore no uniform, except 
a red band on their hats; they remained on the Mexican side for about 
six hours and then returned to Texas. A u.s. Commissioner, acting 
as extradition magistrate, found the crimes extraditable under the 
u.s. Mexican Treaty of 1861. Ckl petition for habeas coxpus, the 
Federal district judge ruled that the offenses were political and, 
therefore, within the terms of the political offense exception. In 
reversing the District Court and allowing extradition, the Supreme 
Court held that the scope of review of the commissioner's finding of 
fact as to habeas coxpus was narrow, and was limited to the question 
of whether he had no choice on the evidence but to conclude - in 
accordance with the Castioni test - "that this was a movement in aid 
of a political revolt, an insurrection, or a civil war." The Supreme 
Court noted that the Secretary of State had stated, in a letter to 
the Minister of Mexico, that the acts "were not such of a purely 
political character as to exclude them form the operation of this 
treaty ••• immediately after this occurrence. though no superior armed 
force, of the Mexican government was in the vicinity to hinder their 
advance into the country, the bandits withdrew their booty across the 
river into Texas." It has been suggested? that the u.s. Supreme Court 
did not want to embarrass the Executive to whom friendly relations 
with Mexico were more important than "giving refuge to a few quasi
revolutionaries." 

Half a century elapsed before the U.S. Supreme Court considered 
another case involvin~ the political offense exception. The long 
Artukovic litigation, like the Kolczynski case, shows the flexibility 
of the u.s. court dealing with the vicissitudes of world politics. 
Andriji Artuk:ovic ~<as the former Minister of Internal Affairs for 
the pro-Nazi Government of Croatia during World War II. He entered 
the u.s. illegally in 1948. In 1951, the Yugoslavian Government, 
invoking the u.s.-serbia Extradition Treaty of 1901, sought the 
extraditioo of Artukovic. It was alleged that he had ordered the 
execution of around 200,000 inmates of concentration camps in Yugo
slavia during the war. He was arrested in Los Angeles. While waiting 
for the extradition hearing, he filed a habeas coxpus petition with 
a District Court in California. The writ was granted prior to any 
evidentiary hearing. The Ninth Circuit affirmed the District Court's 
decision. Both courts ruled that the offenses charged were political 
because they occurred during the German invasion of Yugoslavia and 

• 
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subsequent establishment of the short-lived Government of Croatia. 
Apparently, the two courts did not consider whether the killing of 
so many people was actually in furtherance of a political objective 
and whether the fact that they were civilians made any dif.ference. 
In any case, the Ninth Circuit's judgment was vacated by the U.S. 
Supreme Court and remanded to the District Court for evidentiary 
hearing on the extradition complaint. The hearing was held before 
a Federal magistrate. But extradition was again refused and Artukovic 
was ordered released because 1) there was insufficient evidence to 
establish probable cause of Artukovic's guilt; and 2) the offenses 
were political, having been committed during a struggle for power. 
This second conclusion has been criticized because it places great 
emphasis on the timing of the defendant's acts than on whether he, 
in any sense, furthered a political revolt. But what cannot be 
disputed is that at the time of the decision, the political climate 
in the United States had undergone a great change: the new Com
munist regime in Yugoslavia was not looked upon as a friend but as 
an antagonist. 

In the 1959 case of Ramos v. Diaz,9 Cuba, under Fidel Castro, 
requested the extradition of Diaz and Cruzata pursuant to the u.s.
Cuban Extradition Treaties of 1926 and 1904. The two were charged 
with murder of a prisoner whom they had been guarding shortly after 
the collapse of the Batista government. They were convicted of 
murder by the Castro government and were in prison serving their 
sentences before their escape to Florida. There was some evidence 
that the prisoner had tried to escape and that Cruzata, a corporal, 
and Diaz, a captain, shot him. During the hearing Diaz testified 
that they ..ere members of the revolutionary movement, that the crime 
took place during the early days of the revolution, and that they 
held no personal grudge against the deceased. Extradition was denied 
- as Diaz's testimony was not rebutted - in light of the rule that 
"when the evidence before the court ends to show that the offenses 
against the accused are of a political character, the burden rests 
upon the demanding Government to prove the contrary." One may wonder 
whether extradition would have been denied if Batista had not been 
deposed and it was he, instead of Castro, who had asked for their 
extradition. 

In the 1963 case of In re Gonzales,l0 the defendant participated 
in the torture and execution of two prisoners in a detention house, 
while acting "in a military or quasi-military capacity" during the 
regime of Rafael Trujillo. Defendant was ordered extradited, since 
the evidence showed there had been no disturbed political condition 
and no suggestion that he acted with essentially political motives 
or ends. The court relied on the castioni test. In the 1960 case 
of In re Mylonas,ll that test was not followed; instead, an extremely 
liberal interpretation was employed to prevent the surrender of an 
anti- Communist leader charged with embezzlement by Communist elements 
who had ousted him from power in the 1955 general elections in Greece. 
The charges were politically motivated and as Mylonas was in power -
as City Councilman and as President of the Council - at the time of 
the alleged embezzlement, it could not be said that it was committed 
as part of an effort to overthrow the Government. 
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In the 1979 case of Ziyad Abu Eain (N.D. III. filed Dec. 18, 
1979), it was held that the random and indiscriminate placing of a 
bomb by the Palestine Liberation Organization (PLO) member near a 
bus stop in Tiberias, Israel, killing two Jewish teenagers and 
maiming half a dozen others, was an isolated act of violence "so 
remote from the political objective that it could not have been 
believed by the offender to have a direct political effect on the 
Government of Israel." The crime was not considered as falling with
in the political offense exception. The defendant had argued that 
for the PLO to achieve its political pUl::poses in a conflict between 
Israel and the people of Palestine, it was necessary for it to engage 
in acts of violence, such as bombing; that the bombings reflect the 
disparity between the PLO and the armed forces of Israel; and that 
since the PLO represents a guerilla movement in which one half of the 
Palestinian people are under a repressive occupation, the use of 
bombings in public places where military personnel congregate is a 
political and military necessity. The magistrate did not give im
portance to the argument, stating that "the evidence shows a random 
selection of the locale; a locale where a youth rally and a religious 
festival was being held ••• Defendant's argument seeks to lead to a 
conclusion that every Israeli present in Tiberias is in the military 
service of his country and therefore cannot be regarded as a civilian; 
that a violent act by a Palestinian Arab against an Israeli comes 
within the political offense exception." Accepting that the defendant 
was a member of the PLO organization and with motivation towards its 
objective, 

"there is nothing in the evidence which 'tends' to show 
that this act was directed in opposition to the State 
of Israel and that the crime furthered the cause of 
his group objective." 

The defendant filed a petition for habeas corpus. In late 1981, 
the court affirmed the decision of the magistrate, holding that his 
act of random violence did not fall within the exception. As a 
result, Ziyad Abu Eain was extradited to Israel. 

• 
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APPENDIX B 

EXTRADITION TREATY BETWEEN 
THE UNITED STATES OF AMERICA 

AND THE REPUBLIC OF THE PHILIPPINES 

The Government of the United States of America and the Government 
of the Republic of the Philippines; 

Desiring to provide for more effective cooperation between the 
two States in the repression of crime; and 

Desiring to conclude a Treaty for the reciprocal extradition of 
offenders, 

Have agreed as follows: 

ARI'ICLE 1 

Obligation to Extradite 

1) The Contracting Parties agree to extradite to each other, 
subject to the provisions described in this Treaty, persons against 
whom the competent authorities of the Requesting State have issued 
a warrant of arrest for, or who have been found guilty of, an 
extraditable offense committed within its territory. 

2) With respect to an offense committed outside the territory 
of the Requesting State, the Requested State shall grant extradition, 
subject to the provisions of this Treaty, if: 

a) its laws would provide for the punishment of such 
an offense in similar circumstances; or 

b) the person sought is a national of the Requesting 
State, and that State has jurisdiction to try that person. 

ARTICLE 2 

Extraditable Offenses 

1) Extraditable offenses under this Treaty are: 

a) offenses referred to or described in the Appendix 
to this Treaty and punishable under the laws of both 
Contracting Parties; or 

b) offenses, whether listed in the Appendix to this 

• 
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Treaty or not, provided the offense is punishable under 
the Federal laws of the United States and the laws of 
the Republic of the Philippines. 

2) For the purpose of this Article, it shall not matter: 

a) whether or not the laws of the Contracting 
Parties place the offense within the same category 
of offenses or denominate the offense by the same 
terminology; or 

b) whether or not the offense is one for which 
United States federal law requires proof of interstate 
transportation, or use of the mails or of other facili
ties affecting interstate or foreign connnerce, such 
matters being merely for the purpose of establishing 
jurisdiction in the United States federal court. 

3) Extradition shall be granted in respect of an extraditable 
offense only if the possible penalty under the laws of both Contract
ing Parties is deprivation of liberty for a period exceeding one year 
or death. However, when the request for extradition relates to a 
person who has been convicted and sentenced, extradition shall be 
granted only if the duration of the penalty or aggregate of penalties 
still be served amount to at least six months or death. 

4) Subject to the conditions set out in paragraphs 1, 2, and 3, 
extradition shall also be granted for conspiring in, attempting, or 
participating in, the commission of an offense, or for being an 
accessory after the fact. 

5) When extradition has been granted with respect to an extra
ditable offense, it shall also be granted in respect to any other 
offense specified in the extradition request that meets all other 
requirements for extradition except for the periods of deprivation of 
liberty set forth in paragraph 3 of this Article. 

ARTICLE 3 

Political and Military Offenses 

1) Extradition shall not be granted if the offense for which it 
is requested is a political offense or is connected with a political 
offense. Nor shall extradition be granted if there are substantial 
grounds for believing that the request for extradition has, in fact, 
been made with a view to try or punish the person sought for such an 
offense. If any question arises as to the application of this para
graph, it shall be the responsibility of the Executive Authority of 
the Requested State to decide. 

2) For the purpose of this Treaty, the following offenses shall 
not be deemed to be the offenses within the meaning of paragraph 1: 
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a) the murder or other willful crime against the 
life or physical integrity of a Head of State or Head 
of Government of one of the Contracting Parties or of 
a member of his family; 

b) an offense with respect to which either Con
tracting Party has the obligation to prosecute or 
extradite by reason of a multilateral international 
agreement. 

3) Extradition also shall not be granted for military offenses 
which are not punishable under non""'!lilitary penal legislation. It 
shall be the responsibility of the Executive Authorities of the 
Contracting Parties to decide any question arising under this paragraph. 

ARTICLE 4 

Prior Jeopardy for the Same Offense 

1) Extradition shall not be granted when the person sought has 
been tried and convicted or acquitted by the Requested State for the 
offense for which extradition is requested. 

2) Extradition shall not be precluded by the fact that the com
petent authorities of the Requested State have decided not to prosecute 
the person sought for the acts for which extradition is requested or 
have decided to discontinue any criminal proceedings which have been 
initiated against the person sought. 

ARTICLE 5 

Capital Punishment 

When the offense for which extradition is requested is punishable 
by death under the laws of the Requesting State, and the laws of the 
Requested State do not permit such punishment for that offense, extra
dition may be refused unless the Requesting State furnishes such 
assurances as the Requested State considers sufficient that if the 
death penalty is imposed, it will not be executed. 

ARTICLE 6 

Extraordinary or Ad Hoc Tribunals 

1) An extradited person shall not be tried by an extraordinary 
or ad hoc tribunal in the Requesting State. 

• 
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2) Extradition shall not be granted for the enforcement of a 
penalty imposed, or detention ordered, by an extraordinary or ad hoc 
tribunal. 

3) It shall be the responsibility of the Executive Authorities 
of the Contracting Parties to decide any question arising under this 
Article. 

ARTICLE 7 

Lapse of Time 

Extradition shall not be granted when the prosecution or the 
enforcement of the penalty for the offense for which extradition has 
been sought has become barred by lapse of time according to the laws 
of the Requesting State. 

ARTICLE 8 

Extradition of Nationals 

1) Neither of the Contracting Parties shall be bound to extra
dite its own nationals. The competent Executive Authority of the 
Requested State, however, shall have the power to grant the extradition 
pf its own nationals if, in its discretion, this is deemed proper to 
do. 

2) The Requested State shall undertake all available legal 
measures to suspend naturalization proceedings in respect of the 
person sought until a decision on the request for his extradition 
and, if that request is granted, until his surrender. 

3) If the Requested State does not extradite its own national, 
it shall submit the case to its competent authorities in order that 
appropriate proceedings may be taken. If the Requested State requires 
additional documents or evidence, such documents or evidence shall be 
submitted without charge to that State. The Requesting State shall be 
informed of any action taken. 

ARTICLE 9 

Extradition Procedures and Required Documents 

1) The request for extradition shall be made through the diplomatic 
channel. 

2) The request for extradition shall be accompanied by: 
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a) documents, statements, or other evidence 
which describe the identity and probable location 
of the person sought; 

b) a statement of the facts of the case, 
including, if possible, the time and location of 
the crime; 

c) the provisions of the law describing the 
essential elements and the designation of the 
offense for which extradition is requested, 

d) the provisions of the law describing the 
punishment for the offense; and 

e) the provisions of the law describing any 
time limit on the prosecution or the execution of 
punishment for the offense. 

3) In addition to the documents referred to in paragraph 2, a 
request for extradition relating to a person sought for prosecution 
shall be accompanied by a warrant of arrest issued by a judge or 
other judicial authority of the Requesting State and such evidence as, 
according to the law of the Requested State, would provide probable 
cause for his arrest and committal for trial if the offense had been 
committed there, including evidence providing probable cause to believe 
that the person requested is the person to whom the warrant of arrest 
refers. 

4) In addition to those items referred to in paragraph 2, a 
request for extradition relating to a convicted person shall be 
accompanied by: 

a) a copy of the judgment of conviction rendered 
by a court of the Requesting State; and 

b) evidence proving that the person sought is the 
person to whom the conviction refers. 

If the person has been convicted but not sentenced, the request for 
extradition shall also be accompanied by evidence to that effect. If 
the convicted person has been sentenced, the request for extradition 
shall also be accompanied by a copy of the sentence imposed and a 
statement showing to what extent the sentence has not been carried out. 

5) Documents transmitted through the diplomatic channel shall 
be admissible in extradition proceedings in the Requested State 
without further certification, authentication or other legalization. 

i 
1 
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ARTICLE 10 

Additional Evidence 

If the Executive Authority of the Requested State considers that 
the evidence furnished in support of the request for the extradition 
is not sufficient to fulfill the requirements of this Treaty, that 
State shall request the submission of necessary additional evidence. 
The Requested State may set a time limit for the submission of such 
evidence, and, upon the Requesting State's application, for which 
reasons shall be given, may grant a reasonable extension of the time 
limit. If such evidence is not received within the period specified 
or the reasonable extension of the' time limit granted by the Requested 
State, that person may be released from custody. However, such re-
lease shall not bar either the continued consideration of the request 
on the basis of the supplemented documents, or, if a final decision 
has already been taken, the submission of a new request for the same 
offense. In such a case, it shall be sufficient if reference is made 
in the new request to the supporting documents already submitted, 
provided these documents will be available at the extradition proceedings. 

ARTICLE ll 

Provisional Arrest 

1) In case of urgency, either Contracting Party may request the 
provisional arrest of any accused or convicted person. Application 
for provisional arrest shall be made through the diplomatic channel. 

2) The application shall contain: a description of the person 
sought; the location of that person, if known, a brief statement of 
the facts of the case including, if possible, the time and location 
of the offense; a statement of the existence of a warrant of arrest as 
mentioned in Article 9 or a judgment of conviction against that person; 
and a statementthat a request for extradition of the person sought will 
follow. 

3) On receipt of such an application the Requested State shall 
take the appropriate steps to secure the arrest of the person sought. 
The Requesting State shall be promptly notified of the result of its 
application. 

4) Provisional arrest shall not be terminated. unless, within a 
period of 60 days after the apprehension of the person sought, the 
Executive Authority of the Requested State has not received the for
mal request for extradition and the supporting documents required by 
Article 9. 

5) The termination of provisional arrest pursuant to paragraph 
4 of this Article shall not prejudice the extradition of the person 
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sought if the extradition request and the supporting documents 
mentioned in Article 9 are delivered at a later date. 

ARTICLE 12 

Decision and Surrender 

1) The Requested State shall promptly communicate through the 
diplomatic channel to the Requesting State its decisionon the request 
for extradition. 

2) The Requested State shall provide reasons for any partial or 
complete rejection of the request for extradition. 

3) If the extradition has been granted, surrender of the person 
sought shall take place within such time as may be prescribed by the 
law of the Requested State. The competent authorities of the Contract
ing Parties shall agree on the time and place of the surrender of the 
person sought. If, however, that person is not removed from the 
territory of the Requested State within the prescribed time, that 
person may be set at liberty and the Requested State may subsequently 
refuse extradition for the same offense. 

ARTICLE 13 

Delayed Decision and Temporary Surrender 

If the extradition request is granted in the case of a person 
who is being prosecuted or is serving a sentence in the territory of 
the Requested State for a different offense, the Requested State may: 

a) Defer the surrender of the person sought 
until the conclusion of proceedings against that 
person, or the full execution of any punishment 
that may be or may have been imposed; or 

b) Temporarily surrender the person sought to 
the Requesting State for the purpose of prosecution. 
The person so surrendered shall be kept in custody 
while in the Requesting State and shall be returned 
to the Requested State after the conclusion of the 
proceedings against that person in accordance with 
conditions to be determined by mutual agreement of 
the Contracting Parties. 
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ARTICLE 14 

Requests for Extradition Made by Third State 

The Executive Authority of the Requested State, upon receiving 
requests from the other Contracting Party and from one or more third 
States for the extradition of the same person, either for the same 
offense or for different offenses, shall determine to which State it 
will extradite that person. In making its decision, it shall consider 
all relevant factors, including but not limited to: 

a) the State in which the offense was committed; 

b) in cases involving different offenses, the 
State seeking the individual for the offense which is 
punishable by the most severe penalty in accordance 
with the laws of the Requested State. 

c) in cases involving different offenses that the 
Requested state considers of equal gravity, the order 
in which requests were received from the Requesting States; 

d) the nationality of the offender. 

ARTICLE 15 

Rule of speciality 

1) A person extradited under the Treaty shall not be detained, 
tried or punished in the territory of the Requesting State for an 
offense other than that for which extradition has been granted, nor 
be extradited by that State to a third State, unless: 

a) that person leaves the territory of the Requesting 
State after his extradition and voluntarily returns to it; or 

b) he does not leave the territory of the Requesting 
State within 30 days after being free to do so; or 

c) the Executive Authority of the Requested State 
consents to that person's detention, trial, or punish-
ment for another offense, or to extradition to a third 
State. For purposes of this subparagraph, the Requested 
State may require the submission of the documents mentioned 
in Article 9 and/or the written views of the extradited 
person with respect to the offense concerned. 

These conditions shall not apply to offenses committed after the 
extradition. 

2) If the offense for which the person was extradited is legally 
altered in the course of proceedings, that person may be prosecuted or 
sentenced provided: 
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a) the offense under its new legal description is 
based on the same set of facts contained in the extradition 
request and its supporting documents; and 

b) any sentence imposed does not exceed that provided 
for the offense for which that person was extradited, 

ARTICLE 16 

Simplified Extradition 

• • 

If the person sought irrevocably agrees in writing to extradition 
after personally being advised by a judge or competent magistrate of 
his right to formal extradition proceedings and the protection afforded 
by them, the Requested State may grant extradition without formal ex
tradition proceedings. Extradition pursuant to this Article shall be 
subject to Article 15. 

ARTICLE 17 

Surrender of Articles, Instruments, Objects and Documents 

1) To the extent permitted under the laws of the Requested State, 
all articles, instruments, objects of value, documents or other evidence 
relating to the offense shall be seized and surrendered upon the grant
ing of the extradition. The property mentioned in this Article shall 
be handed over even when extradition cannot be effected due to the 
death, disappearance, or escape of the person sought. The rights of 
third parties in such property shall be duly respected. 

2) The Requested State may condition the surrender of the property 
upon satisfactory assurance from the Requesting State that the property 
will be returned to the Requested State as soon as practicable. 

ARTICLE 18 

Transit 

1) Either Contracting Party may authorize transit through its 
territory of a person surrendered to the other by a third State. The 
Contracting Party requesting transit shall provide the transit State, 
through diplomatic channels, with a request for transit which shall 
contain a description of the person being transited and a brief state
ment of the facts of the case. No such authorization is required 
where air transportation is used and no landing is scheduled on the 
territory of the other Contracting Party. 
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2) If an unscheduled landing on the territory of the other 
Contracting Party occurs, transit shall be subject to the provisions 
of paragraph 1 of this Article. That Contracting Party may detain the 
person to be transitted for a period of 96 hours while awaiting the 
request for transit. 

ARTICLE 19 

Expenses and Representation 

1) Expenses related to the transportation of the person sought 
to the Requesting State shall be paid by the Requesting State. All 
other expenses related to the extradition request and proceedings 
shall be borne by the Requested State. 

2) The Requested State shall provide for representation of the 
Requesting State in any proceedings arising out of a request for 
extradition. 

3) No pecuniary claim, arising out of the arrest, detention, 
examination and surrender of persons sought 1l!lder the terms of this 
Treaty, shall be made by the Requested State against the Requesting 
State. 

ARTICLE 20 

Language 

All documents submitted by either Contracting Party shall be in 
the English language, or shall be translated into the English language, 
by the Requesting State. 

ARTICLE 21 

Scope of Application 

This Treaty shall apply to offenses encompassed by Article 2 
committed before as well as after the date this Treaty enters into 
force. 

ARTICLE 22 

Ratification and Entry into Force 

1) This Treaty shall be subject to ratification; the instruments 
of ratification shall be exchanged at Manila as soon as possible. 
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APPENDIX 

SCHEDULE OF OFFENSES 

1) Murder; assault with intent to commit murder. 

2) Manslaughter, homicide, parricide and infanticide. 

3) Malicious wounding; inflicting grievous bodily harm or physical 
injuries including mutilation. 

4) Rape; indecent assault. 

• 

5) Unlawful sexual acts with or upon children under the age specified 
by the laws of the Contracting Parties. 

6) Procuration, white slavery including corruption or minors. 

7) Bigamy. 

8) Willful abandonment of a minor or other dependent person when that 
minor or other dependent person is or is likely to be injured or 
his life endangered. 

9) Kidnapping, abduction; false imprisonment; or any other illegal 
detention. 

10) Extortion, blackmail, threat, and coercion. 

11) Robbery; burglary; larceny or theft. 

12) Offenses relating to slavery or involuntary servitude. 

13) Fraud, which includes obtaining property, money or valuable 
securities by false pretenses or by defrauding the public or any 
person by deceit or falsehood or any fraudulent means, whether 
such deceit or falsehood or fraudulent means would or would not 
amount to a false pretense. 

14) Embezzlement or swindling; breach of trust; graft; malversation of 
public funds or property. 

15) Bribery, including soliciting, offering or accepting. 

16) Offenses against the laws relating to counterfeiting and forgery. 

17) Receiving or possessing any money, valuable securities or other 
property knowing the same to have been unlawfully obtained. 

18) Arson. 

19) Malicious injury to property. 
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20) Offenses endangering public safety through explosion, flooding or 
other destructive means. 

21) Offenses against laws relating to piracy, as defined by statute 
or by the law of nations; mutiny or revolt on board an aircraft 
or vessel against the authority of the captain or commander of 
such aircraft or vessel. 

22) Unlawful seizure of an aircraft or vehicle. 

23) Malicious acts done with intent to endanger the safety of persons 
traveling upon a railway, or in any aircraft or vessel or bus or 
other means of transportation. 

24) Offenses against the laws relating to firearms, ammunition, 
explosives, incendiary devices, nuclear materials or nuclear 
devices, and other prohibited weapons. 

25) Offenses against the laws relating to the traffic in, possession 
or production or manufacture of, narcotic drugs, cannabis, 
hallucinogenic drugs, cocaine and its derivatives, and other 
substances which produce physical or psychological dependence. 

26) Offenses against public health, such as the illicit manufacture of 
or traffic in chemical products or substances injurious to health. 

27) Offenses against the laws relating to importation, exportation or 
transit of goods, persons, articles, or merchandise, including 
violations of the customs laws. 

28) Offenses relating to willful evasion of taxes and duties. 

29) Offenses relating to false testimony, perjury, or subornation of 
perjury. 

30) Making a false statement to a government agency or official. 

31) Offenses against the laws relating to the administration or 
obstruction of justice. 

32) Offenses against the laws relating to regulation of public 
administration or abuse of public office. 

33) Offenses against the laws relating to the control of companies, 
co:r:porations, or other juridical persons. 

34) Offenses against the laws relating to control of private monopoly 
or unfair competition. 

35) Offenses against the national economy, that is, offenses relating 
to basic commodities, or to securities and similar documents, 
including their issuance, registry, commercialization, trading 
or sale. 
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36) Offenses against the laws relating to bankruptcy or fraudulent 
insolvency. 

37) Offenses against the laws relating to international trade and 
transfers of funds. 

38) Leading, directing or inciting a riot. 

39) Offenses relating to gambling. 

40) Assault or threat upon a public official relating to the execution 
of his duty. 

41) Escape and other offenses relating to evasion of sentence. 

42) Offenses with respect to which both Contracting Parties have the 
obligation to prosecute by reason of a multilateral international 
agreement. 

2) This Treaty shall enter into force 30 days after the exchange 
of the instruments of ratification. 

ARTICLE 23 

Denunciation 

Either Contracting Party may terminate this Treaty at any time by 
giving written notice to the other Party, and the termination shall be 
effective one year after the date of receipt of such notice. 

IN WITNESS WHEREOF, the undersigned duly authorized thereto, have 
signed this Treaty. 

DONE in duplicate at Washington this 27th day of November, 1981. 

FOR THE GOVERNMENT OF THE 
UNITED STATES OF AMERICA: 

(Daniel W. McGovern) 

FOR THE GOVERNMENT OF THE 
REPUBLIC OF THE PHILIPPINES: 

(Eduardo z. Romualdez) 


