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RACIALIZING ENVIRONMENTAL JUSTICE

ERIC K. YAMAMOTO* JEN-L, W. LYMAN™*

INTRODUCTION

“[Racial clommunities are not all created equal.”30 Yet, the
established environmental justice framework tends to treat ra-
cial minorities as interchangeable and to assume for all commu-
nities of color that health and distribution of environmental bur-
dens are main concerns. For some racialized communities,3?
however, environmental justice is not only, or even primarily,
about immediate health concerns or burden distribution. Ra-
ther, for them, and particularly for some indigenous peoples, en-
vironmental justice is mainly about cultural and economic self-
determination and belief systems that connect their history,
spirituality, and livelihood to the natural environment.32

This article explores the meaning of “environmental jus-
tice,” focusing on race as it merges with the environment. The
word “environment” triggers images of the physical surround-
ings—water, trees, ecosystems.33 Society tends to separate phys-
ical environment from social environment—the latter including
people, culture, and social structures.34 But the “race” in “envi-
ronmental racism” suggests that the physical and the social are
integrally connected. Indeed, understanding “our environment”
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30. Robert D. Bullard, Anatomy of Environmental Racism and the Environmen-
tal Justice Movement, in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM
THE GRASSROOTS 15 (Robert D. Bullard ed., 1993)

31. See Part IV infra for a discussion of the process of “racialization.”

32. As explained in Part III, infra, indigenous peoples’ identity in the United
States is sometimes treated as a political identity (defining government-to-govern-
ment relationships) and at other times treated as a racial identity (in popular un-
derstandings and sometimes in law). The concept of differential racialization, de-
veloped in Part IV, infra, offers analytical tools for addressing these shifting
characterizations.

33. Seeinfra Part 1.

34. Seeid.
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is impossible without understanding both its physical and social
aspects, and their interplay.35 Much of the scholarly writing on
environmental justice does not address with adequate complex-
ity or depth the interplay between the natural and the racial.

Rather, many articles make unexplored assumptions about
racialized environments, failing to inquire into distinct cultural
and power differences among communities of color and their re-
lationships to “the environment.” For instance, while some
might describe the siting of a waste disposal plan near an indig-
enous American community as environmental racism, that com-
munity might say that the wrong is not racial discrimination or
unequal treatment; it is the denial of group sovereignty—the
control over land and resources for the cultural and spiritual
well-being of a people. Alternatively, the community might say
that the siting is, on balance, desirable because it provides
needed jobs in the area and is an aspect of group economic sur-
vival.

This article examines assumptions and misassumptions
about racialized environments. It also suggests that to build
strong alliances and address contemporary environmental injus-
tice in concrete situations, scholars, lawyers, and activists must
treat racial and indigenous3® communities and their relation-
ships to “the environment” with greater complexity. That means
grappling with racial and cultural differences, understanding
the often unacknowledged role of whiteness in environmental
law and policy, and, in sum, rebuilding the established environ-
mental justice framework itself.

The early environmental justice movement, with its commu-
nity organizing, scholarly writing, lobbying, and litigating pro-
duced some substantial gains for communities of color.37 Those
who developed theory and fought on the community frontlines
deserve considerable credit for their achievements. We submit,
however, that in present-day America, characterized in many lo-
cales by a “retreat from racial justice,”38 original understandings
of and 1initial approaches to environmental racism need to be re-
thought.

35. See id.

36. For a discussion of differences between racial and indigenous communities
see infra Part 1.

37. See ROBERT D. BULLARD, DUMPING IN DIXIE 1 (1990).

38. See STEPHEN STEINBERG, TURNING BACK: THE RETREAT FROM RACIAL
JUSTICE IN AMERICAN THOUGHT AND POLICY (1995).
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Accordingly, this article is divided into five parts. Part I de-
scribes the established environmental justice framework gener-
ated by much of the scholarly writing and the misassumptions it
tends to make about health, distributive justice, culture, and
race. Part II explores Native American legal scholars’ more con-
textual approaches and their implications for environmental jus-
tice. Part III offers insight into the evolving environmental jus-
tice movement by using critical sociological and race theories to
explain how groups acquire different identities, status, and
power and develop or sustain differing cultures and relation-
ships to the physical environment. We call this “racializing en-
vironmental justice.”39

Part IV employs this approach to environmental justice in
order to explore one particular racialized environmental contro-
versy: a water controversy in Hawai’i that illustrates the need
for scholars, activists, lawyers, and community leaders to inte-
grate community history, racial and political identities, and so-
cio-economic and cultural needs in defining environmental prob-
lems and in fashioning remedies. Finally, the article concludes
with a suggestion: that by treating each racialized community
with greater complexity, according to its specific cultural values,
racialized history, socio-economic power, and group needs and
goals, we move from a universalized, overly-broad environ-
ment/racism paradigm to a more integrated particularized ap-
proach to racialized environmental justice.

I. THE ESTABLISHED ENVIRONMENTAL JUSTICE FRAMEWORK

The environmental movement traditionally focused on wil-
derness and wildlife preservation, pollution abatement, popula-
tion control, and resource conservation.40 Building upon main-
stream environmentalism is a movement initiated by
environmental and racial justice groups in response to the ineq-
uitable distribution of environmental burdens, particularly bur-
dens assumed by poorer communities of color.41 This movement,

39. The term “racializing environmental justice” was used by Eric Yamamoto
at the joint session of the Environmental, Civil Rights, and Native American sec-
tions of the American Association of Law Schools, Annual Conference, on January
6, 1996. See audio tape of Environmental Justice held by the American Association
of Law Schools (Jan. 6-8, 1996) (on file with author).

40. See BULLARD, supra note 37.

41. The environmental justice movement also includes claims by residents of
poor communities. Studies show, however, that inequities in the distribution of
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environmental justice, responds to “environmental racism” by
combining environmentalism with civil rights.42 Environmental
justice, with its social and legal dimensions, is also a “critique of
traditional views of environmentalism, science, and social pol-
icy.”43

Most scholarly writing on environmental justice tackles two
tasks: (1) identifying the roots of environmental degradation
with disproportionate impacts on racial minorities, and (2) de-
veloping solutions for redistributing environmental burdens. As
a consequence, the established environmental justice framework
conceptualizes environmental racism in terms of the siting of
hazards and related health problems, focuses on the deci-
sionmaking process underlying siting problems, and endeavors
to remedy the harms of disproportionate siting. This part exam-
ines the established environmental justice framework and finds
considerable benefit to racial and indigenous communities in
certain situations.44 It then suggests that the framework is

environmental harms among poor communities also have a direct correlation to
race. Thus, this article will focus on environmental justice claims by communities
of color. See James H. Colopy, The Road Less Traveled: Pursuing Environmental
Justice Through Title VI of the Civil Rights Act of 1964, 13 STAN. ENVTL. L.J. 126,
126 n.3 (1994); see also Luke W. Cole, Empowerment as the Key to Environmental
Protection: The Need for Environmental Poverty Law, 19 ECOLOGY L.Q. 619 (1992)
(discussing environmental poverty issues separate from environmental race is-
sues); Valerie P. Mahoney, Note, Environmental Justice: From Partial Victories to
Complete Solutions, 21 CARDOZO L. REV. 361, 369 (1999) (citing several studies that
support the proposition that race and income are directly correlated with the ineq-
uitable siting of hazardous waste facilities).

42. See generally Sheila Foster, Race(ial) Matters: The Quest for Environmental
Justice, 20 ECOLOGY L.Q. 721, 748 (1993) (discussing the current environmental
justice movement as a convergence of the environmental movement and the civil
rights movement); R. Gregory Roberts, Comment, Environmental Justice and Com-
munity Empowerment: Learning From the Civil Rights Movement, 48 AM. U. L. REV.
229 (1998) (tracking the parallels between the civil rights and the environmental
justice movements, discussing the integration of civil rights and environmental
laws and concluding that community empowerment strategies are most effective
for achieving environmental justice).

43. Charles Lee, Developing the Vision of Environmental Justice: A Paradigm
for Achieving Healthy and Sustainable Communities, 14 VA. ENVTL. L.J. 571, 571
(1995). Environmental justice advocates “have employed a wide variety of legal
strategies including federal and state environmental laws, common law tort claims,
constitutional challenges, and civil rights laws.” Julia B. Latham Worsham, Dis-
parate Impact Lawsuits Under Title VI, Section 602: Can a Legal Tool Build Enuvi-
ronmental Justice?, 27 B.C. ENVTL. AFF. L. REV. 631, 638 (2000).

44. Although indigenous groups in the United States are racialized, they are
also externally recognized, and often internally define themselves as “political” mi-
norities—a quasi-sovereign status rather than a racial one. See Morton v. Mancari,
417 U.S. 535, 554 (1974); Judith Resnik, Dependent Sovereigns: Indian Tribes,
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limited because it sometimes makes misassumptions about race
and fails to develop approaches to environmental racism that ac-
count for cultural, power, and goal differences among racial and
indigenous communities that extend beyond health and the dis-
tributional concerns. The next part explores Native American le-
gal scholars’ departure from this environmental justice frame-
work and their attempts, which are in some respects still
limited, to develop a more integrated discourse by approaching
environmental justice with greater cultural and historical depth.

A. Characteristics

“To achieve justice, we must understand the roots of injus-
tice.”45

The roots of environmental injustice lie in what the Rever-
end Benjamin Chavis termed “environmental racism.”46 Envi-
ronmental racism is described as the “nationwide phenome-
non”47 that occurs when “any policy, practice, or directive . ..
differentially impacts or disadvantages [whether intended or un-
intended] individuals, groups, or communities based on race or
color.”48 For most scholars, this “differential effect,” measured
against white communities, results in the unfair distribution of
environmental hazards. The established environmental justice

States, and the Federal Courts, 56 U. CHI. L. REV. 671, 697 n.16 (1989); see also
infra Part IV.

45. Michael Gelobter, The Meaning of Urban Environmental Justice, 21
FORDHAM URB. L.J. 841, 842 (1994).

46. The Reverend Benjamin F. Chavis, Jr., first coined the term “environmen-
tal racism” in a study by the Commission for Racial Justice of the United Church
of Christ. See Adam Swartz, Environment Justice: A Survey of the Ailments of En-
vironmental Racism, 2 HOW. SCROLL 35, 35 (1993) (citing Commission for Racial
Justice of the United Church of Christ, Toxic Waste and Race in the United States
ix-x (1987)); see also Gerald Torres, Introduction: Understanding Environmental
Racism, 63 U. COLO. L. REV. 839 (1992).

47. Edward Patrick Boyle, It's Not Easy Bein’ Green: The Psychology of Racism,
Discrimination, and the Argument for Modernizing Equal Protection Analysis, 46
VAND. L. REV. 937, 967 (1993).

48. Michael Fisher, Environmental Racism Claims Brought Under Title VI of
the Civil Rights Act, 25 ENVTL. L. 285, 289-90 (1995) (quoting Robert D. Bullard,
Environmental Equity: Examining the Evidence of Environmental Racism, LAND
UsE F., Winter 1993, at 6). But see Daniel Kevin, “Environmental Racism” and Lo-
cally Undesirable Land Uses: A Critique of Environmental Justice Theories and
Remedies, 8 VILL. ENVTL. L.J. 121, 138-39 (1997) (arguing disproportionate siting
is usually determined by non-racial factors, including physical geography, expense,
proximity to other facilities and transportation routes, and local opposition).
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framework addresses this problem of environmental racism and
seeks to achieve healthy and sustainable communities.49

This vision of environmental justice has four general char-
acteristics. First, it focuses on traditional environmental haz-
ards such as waste facilities and resulting pollution. As one
scholar observes: “[a]t the crossroads where race and environ-
ment meet, the most fundamental problem . .. is pollution.”50
Environmental justice advocates assert that “all Americans
have a basic right to live and work in healthy environments.”51
Much of the literature on the subject examines the causal rela-
tionship between pollution arising from hazardous waste facili-
ties, for instance, and the increased incidence of negative health
effects in people of color.52 A key component in the environmen-
tal justice framework, therefore, concentrates on reducing the
threat of health hazards to people of color and “improv[ing] their
quality of life by making their communities safe from toxic chem-
icals, without sacrificing resources for future generations.”53
Thus, for some, and perhaps most, environmental justice schol-
ars, “quality-of-life issues”4 are connected to pollution preven-
tion and resource control measures that “are desirable for all
people, no matter what their race.”5>

Second, and closely related, the environmental justice
framework focuses on the disproportionate distribution of haz-
ardous facilities and on the re-siting of those facilities. Its aim is
to rectify the injustice of disproportionate siting. Its emphasis on
physical facilities location stresses narrow scientific assess-
ments about pollution levels and limits and statistical calcula-
tions about population numbers and facility distances. This em-
phasis on physical proximity is related to, yet distinct from, what
1s sometimes called environmental equity,56 or distributive

49. See Fisher, supra note 48, at 289-90.

50. Charles J. McDermott, Balancing the Scales of Environmental Justice, 21
FORDHAM URB. L.J. 689, 690 (1994). The characteristics described in this part re-
flect broad generalizations gleaned from the literature and are not an agreed-upon
list of environmental justice attributes.

51. Mariaea Ramirez Fisher, On the Road from Environmental Racism to En-
vironmental Justice, 5 VILL. ENVTL. L.J. 449, 450 (1994).

52. See, e.g., Bunyan Bryant, Pollution Prevention and Participatory Research
as a Methodology for Environmental Justice, 14 VA. ENVTL. L.J. 589 (1995).

53. Id. at 594.

54. Seeid. at 598.

55. McDermott, supra note 50, at 698.

56. See H. PEYTON YOUNG, EQUITY IN THEORY AND PRACTICE 1 (1994) (discuss-
ing the concept and meaning of equity and society’s distributive problems);
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justice. Distributive justice asks “whether there is a ‘morally
proper distribution of social benefits and burdens among soci-
ety’s members.”57 Indeed, in 1993, Richard Lazarus observed
that environmental policymakers were ignoring the effects and
sources of racism because “[c]onsideration of distributional con-
sequences was characterized as raising ‘social’ issues that had
little to do with the kinds of ‘technical’ and ‘scientific’ judgments
considered central to the establishment of environmental protec-
tion programs.”58

The 1992 Environmental Protection Agency’s (“EPA”) report
on “Environmental Equity” recognized racism, along with class
status, as underlying explanations of skewed distribution of bur-
dens.59 It nevertheless limited its remedial actions to “inequities
based on scientific data” that are “measurable and quantifia-
ble.”60 By emphasizing “scientific data” in defining problems and
fashioning remedies, the established environmental justice
framework generally has focused on the physical location and
relocation of polluting facilities, and not on the social and cul-
tural effects for racial communities.

Third, the established environmental justice framework
seeks to ensure that communities of color have equal represen-
tation in the administration of environmental laws and

Catherine A. O'Neill, Variable Justice: Environmental Standards, Contaminated
Fish, and “Acceptable” Risk to Native Peoples, 19 STAN. ENVTL. L.J. 3, 13 (2000)
(examining the cultural harm to Native American fishing practices caused by cur-
rent agency practice regarding environmental hazards).

57. Sheila Foster, Justice From the Ground Up: Distributive Inequities, Grass-
roots Resistance, and the Transformative Politics of the Environmental Justice
Movement, 86 CAL. L. REV. 775, 790 (1998) (quoting IRIS M. YOUNG, JUSTICE AND
THE POLITICS OF DEFERENCE 5 (1990)).

58. Richard J. Lazarus, The Meaning and Promotion of Environmental Justice,
5 MD. J. CONTEMP. LEGAL ISSUES 1, 2 (1994). Some take a broad “social justice
view.” Catherine O’Neill observed that for Native Americans and environmental
justice, “current agency practice is deeply troubling as a matter of distributive jus-
tice.” O’Neill, supra note 56, at 13. O’Neill also noted that “[a]lthough distributive
justice is one facet of environmental justice, advocates point out that achieving
equal distribution of environmental harms is not coextensive with achieving envi-
ronmental justice.” Id. at 14 n.26. See also Ora Fred Harris, Jr., Environmental
Justice: The Path to a Remedy That Hits the Mark, 21 U. ARK. LITTLE ROCK L. REV.
797, 797 (1999) (describing the environmental justice movement’s dismissive atti-
tude for social justice concerns).

59. Environmental Equity Workgroup, U.S. Envtl. Protection Agency, EPA
230-R-92-008, ENVIRONMENTAL EQUITY: REDUCING RISK FOR ALL COMMUNITIES,
WORKGROUP REPORT TO THE ADMINISTRATOR 10 (1992).

60. Id.
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policies.61 Environmental justice advocates assert that people of
color are prime targets for both private and public environmen-
tal abuses because of their inability to mobilize effectively
against the government and business policies that adversely af-
fect their communities.62 Environmental justice scholars attrib-
ute this “deficiency” to the shortage of political power in commu-
nities of color.63 Political powerlessness ranges from the failure
of people of color to exercise their elective votes to the under-
representation of people of color in government, law, and busi-
ness.64 Consequently, people of color have been largely under-
represented on environmental issues in legislative, regulatory,
and enforcement arenas. Environmental justice attempts to
level the playing field in these arenas by opening communica-
tions between environmental and minority groups and improv-
ing minority group access to legislative, administrative, and ju-
dicial fora.

Fourth, environmental justice framework emphasizes “a
community-based movement to bring pressure on the person or
agency with decisionmaking authority.”65 By building “people
power,”66 environmental justice is a “crucial aspect of improving
the quality of life in many communities of color,”67 empowering
community members to participate in collective efforts to solve

61. See Robert D. Bullard, Environmental Justice For All: It’s the Right Thing
to Do, 9 J. ENVTL. L. & LITIG. 281, 286 (1994).

62. See Peggy M. Shepard, Issues of Community Empowerment, 21 FORDHAM
URB. L.J. 739, 739 (1994).

63. See Swartz, supra note 46, at 42; see also Paul Mohai & Bunyan Bryant,
Environmental Racism: Reviewing the Evidence, in RACE AND THE INCIDENCE OF
ENVIRONMENTAL HAZARDS 163, 164 (Bunyan Bryant & Paul Mohai eds., 1992) (list-
ing as a cause of disparity the “lack of local opposition to the facility, often resulting
from minorities’ lack of organization and political resources”); Bullard, supra note
30, at 23 (“[Slocial inequality and imbalances of social power are at the heart of
environmental degradation. . ..”); Mahoney, supra note 41, at 368 (noting that poor
and minority communities lack “any real political power” and therefore “suffer from
inadequate representation, both in the membership of mainstream environmental
organizations and in national government positions”).

64. See Fisher, supra note 51, at 461; Mahoney, supra note 41, at 368.

65. Mahoney, supra note 41, at 368; see also Harris, supra note 58, at 805 (en-
dorsing a remedial scheme utilizing “cooperation, not litigation, along with the po-
litical empowerment of those who disproportionately bear the burdens of environ-
mental hazards”).

66. See Environmental Equity Workgroup, supra note 59, at 661.

67. Shepard, supra note 62, at 740.
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common problems and to assert greater control over decisions
which affect their lives.68

Two different models describe this “empowering” role of lo-
cal communities in environmental decisions.6® In response to
growing concern that “regulatory agencies might develop a bias
in favor of the organized interests of the regulated,”70 environ-
mental justice advocates advance a pluralist model of deci-
sionmaking. Based on utilitarianism, the pluralist model holds
that “all participants are equally qualified to participate in deci-
sions [and so] preferences of the participants stand on substan-
tively equal footing.”71 The pluralist model further maintains
that public participation is necessary to guard against agency
bias and to help the agency understand the claims of all inter-
ested groups and to mediate among them.72 In the late 1980s,
however, this model of participation received sharp criticism for
having “no orientation toward the public interest or common
good, [and focusing on] just private interests in aggregate form-
ing an overall social utility.”73 Critics offered a second model:
civic republicanism. This model, which rejected utilitarianism,
required participants “to put aside private interests and deliber-
ate upon the greater common good.”’4 In both models, commu-
nity control over end-value decisions was deemed critical.75

Collectively, these four characteristics, broadly stated, are:
an emphasis on traditional environmental hazards, particularly
pollution; a remedial focus on relocation of facilities and cleaning
of polluted ones; an embrace of the norm of equal representation
in the administration of environmental laws and policies; and a
belief in community activism.

68. See id.; see also Roberts, supra note 42, at 263—69 (arguing that community
empowerment strategies, with their focus on the gradual building of a movement
ultimately capable of exerting pressure on those with decisionmaking authority are
the most effective tool towards achieving environmental justice).

69. See Eileen Gauna, The Environmental Justice Misfit: Public Participation
and the Paradigm Paradox, 17 STAN. ENVTL. L.J. 3, 17 (1998). Gauna also offers a
third model, the expertise model. This model relies on empiricism and science to
solve environmental problems. See id.

70. Id. at 19.

71. Id. at 21.

72. Seeid. at 24-25.

73. Id. at 28 n.102 (citing Jonathan Poisner, A Civic Republican Perspective on
the National Environmental Policy Act’s Process for Citizen Participation, 26
ENVTL. L. 53, 57 (1996)

74. Gauna, supra note 69, at 29.

75. See Bryant, supra note 52, at 598.
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B. Limits

The established framework sometimes furthers, and at
times undermines, environmental justice. It furthers environ-
mental justice when it provides racial and indigenous communi-
ties the concepts and language they need to advocate effectively
for the siting and health outcomes they desire.

The framework, however, at times also undercuts environ-
mental justice struggles by racial and indigenous communities
because it tends to foster misassumptions about race, culture,
sovereignty, and the importance of distributive justice. Those
misassumptions sometimes lead environmental justice scholars
and activists to miss what is of central importance to affected
communities.

The first misassumption is that for all racialized groups in
all situations, a hazard-free physical environment is their main,
if not only, concern.”® Environmental justice advocates foster
this notion by placing emphasis on “high quality environ-
ments”77 and the adverse health effects caused by exposure to
air pollutants and hazardous waste materials.

Not all facility sitings that pose health risks, however, war-
rant full-scale opposition by host communities. Some communi-
ties, on balance, are willing to tolerate these facilities for the eco-
nomic benefits they confer or in lieu of the cultural or social
disruption that might accompany large-scale remedial efforts.
Other communities, struggling to deal with joblessness, inade-
quate education, and housing discrimination, indeed with daily
survival, prefer to devote most of their limited time and political
capital to those challenges. In these situations, racial and indig-
enous communities may have pressing needs and long-range
goals beyond the re-siting of polluting facilities.8

76. See Angela P. Harris, Criminal Justice as Environmental Justice, 1 J.
GENDER, RACE & JUST. 1, 23 (1997) (employing environmental justice precepts be-
yond health and pollution issues to redefine criminal justice at the turn of the mil-
lennium).

77. Gelobter, supra note 45, at 852.

78. See Regina Austin & Michael Schill, Black, Brown, Red, and Poisoned, in
UNEQUAL PROTECTION: ENVIRONMENTAL JUSTICE AND COMMUNITIES OF COLOR 53,
69-71 (Robert D. Bullard ed., 1994) (discussing letters by the Southwest Organizing
Project that express exasperation with environmentalists eliminating environmen-
tal hazards at the cost of ignoring survival needs and cultures). The “Shintech Saga”
in Louisiana, in which environmental justice advocates challenged a $700 million
chemical plant planned for a predominantly black community (in an area known as
“cancer alley”), is an example of how the established framework does not
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For example, as Native communities endeavor to ameliorate
conditions of poverty and social dislocation by encouraging the
economic development of tribal lands, some increasingly find
themselves in conflict with environmentalists, who are some-
times but not always environmental justice advocates. In the
mining industry, several Native American tribes are attempting
to tap mineral resources on their reservations.’® Urged by the
increased emphasis on economic self-determination in federal
Native American policy in the 1970s, the tribes formed the Coun-
cil of Energy Resource Tribes to deal with both the siting of new
mines on Native American lands and the environmental and the
cultural problems that might result.80 Those efforts met stiff op-
position from some environmental groups concerned mainly
with land degradation and pollution. The environmentalists’
seeming lack of understanding of the economic and cultural com-
plexity of the Native American groups’ decisions have led some
Native Americans to express cynicism about environmentalists
who sometimes treat them as mascots for the environmental
cause.81

The established framework also assumes that fair distribu-
tion of physical burdens is the primary, if not sole, means of
achieving environmental justice. Sheila Foster rejects this as-
sumption as “monolithic”’82 and “one-dimensional,”®3 focusing
“too much on outcomes and not enough on the processes that
produce those outcomes.”84 According to Foster, by not address-
ing why racial communities are overexposed to pollution,

analytically account for the social, economic, and cultural complexities of racial

communities. While the EPA focused on statistical analyses, the controversy:
resulted in split allegiances within the greater African-American commu-
nity, pitting the Reverend Jesse Jackson and Congressional Black Caucus
(urging EPA to stop the plant) against the National Black Chamber of
Commerce and the local chapter of the NAACP (supporting the jobs and
economic growth the plant would provide to the economically depressed
community).

Worsham, supra note 43, at 659.

79. See Rebecca Tsosie, Tribal Environmental Policy in an Era of Self-Determi-
nation: The Role of Ethics, Economics, and Traditional Ecological Knowledge, 21
VT. L. REV. 225, 302 (1996); see also Ronald Trosper, Traditional American Indian
Economic Policy, 19 AM. INDIAN CULTURE AND RES. J., NO. 1, 1995, at 87-88 (ana-
lyzing the situation of overgrazing of cattle and sheep on the Navajo reservation).

80. See Tsosie, supra note 79, at 302.

81. Seeid. at 324-25.

82. See Foster, supra note 57, at 790.

83. See Foster, supra note 42, at 741.

84. Id. at 748.
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hazardous waste sites, and poisoned fish stocks, agencies like
the EPA fail to confront: “discriminatory housing and real estate
policies and practices, residential segregation and limited resi-
dential choices influenced by such discrimination, discrimina-
tory zoning regulations and ineffective land use policies, racial
disparities in the availability of jobs and municipal services, im-
balances in political access and power, and ‘white flight.” 85

The established framework’s prescription of the public’s role
is also limited. Under the pluralist model, since “[p]references
are defined by the relative power of self-interested subjects][,]
they may be distorted by existing inequalities, poorly construed
as a result of exclusion and unequal political clout or prove
simply unethical.”86 Since “[e]nvironmental justice challenges
reside in an ethical dimension beyond”87 utilitarian choices, the
pluralism model cannot resolve all problems associated with en-
vironmental racism.

The civic republican model may seem “intuitively better
equipped to respond to the ethical claim of environmental jus-
tice”88 by depending on a discourse of the “common good.” But,
critics ask, how realistic is it to believe that self-interested
groups will sacrifice their economic self-interest to an often
vaguely defined “common good” ?89 The “common good,” further-
more, is an elastic concept, expanding and contracting depend-
ing upon historical, social, and cultural context and power dis-
parities within a community.90

Finally, the established framework tends to assume that all
racial and indigenous groups, and therefore racial and indige-
nous group needs, are the same.9%! In general, it assumes that in
terms of cultural needs and political-legal remedies, one size fits
all. This simplifying assumption is rooted in the longstanding
perception of many disciplines that race is fixed and biologically
determined rather than socially constructed and that it is, there-
fore, largely devoid of cultural content. It is also rooted in the
related perception that skin color and hair type are the reason
for ill-treatment by some, but are otherwise irrelevant to social

85. Id. at 736-37.

86. Gauna, supra note 69, 36-37.

87. Id. at 46.

88. Id. at 47.

89. See Derrick Bell & Preeta Bansal, The Republican Revival and Racial Pol-
itics, 97 YALE L.J. 1609, 1610-11 (1988); Gauna, supra note 69, at 48,

90. See Guana, supra note 69, at 50.

91. See infra Part I1.B.1-2.
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interactions—that beyond biological distinctions, all people (and
groups) are essentially the same.92 A number of courts and en-
vironmental justice scholars make this simplifying assumption
about race and culture.

1. The Courts

Courts usually forgo meaningful analysis of racial or cul-
tural discrimination in considering environmental justice issues.
In particular, when addressing claims of environmental racism,
courts focus their equal protection inquiries on the disparate im-
pact of a governmental decision and a search for racial animus
by individual government actors.?3 Under this narrow approach,
affected racial and indigenous communities need to establish
that identified government decisionmakers were motivated by
some form of racial ill-will. This proof is not only difficult to mus-
ter, it focuses attention on government officials and tends to flat-
ten racial and cultural distinctions into a monolithic “racial mi-
nority” victim. It does not call for participants to examine closely
racial groups’ cultural or economic connections to the environ-
ment or the ways in which those connections have been damaged
or possibly enhanced.

This narrow judicial focus is illustrated by two opinions,
East Bibb Twiggs Neighborhood Association v. Macon-Bibb
County Planning & Zoning Commission94 and R.I.S.E. v. Kay.%
In East Bibb Twiggs, African Americans challenged the siting
decision of a landfill in a housing tract populated predominantly
by black residents.9 The court admitted that the landfill would
impact blacks in the neighborhood to a “somewhat larger de-
gree,”97 but it held that there was insufficient evidence to
demonstrate any governmental intent to discriminate against
black persons.98 The local planning and zoning commission had

92. See Ian F. Haney Lopez, The Social Construction of Race: Some Observa-
tions on Illusion, Fabrication, and Choice, 29 HARV. C.R.-C.L. L. REV. 1 (1994) (dis-
cussing race as socially rather than biologically constructed).

93. See Washington v. Davis, 426 U.S. 229, 235 (1976) (holding that a law is
not unconstitutional solely because of disparate impact unless it reflects a racially
discriminatory purpose).

94. 706 F. Supp. 880 (M.D. Ga. 1989), aff'd 896 F.2d 1264 (11th Cir. 1989).

95. 768 F. Supp. 1144 (E.D. Va. 1991).

96. See 706 F. Supp. at 881.

97. Seeid. at 885.

98. Seeid. at 886.
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earlier decided to place a landfill in a white neighborhood.? The
court thus found, without exploring the institutional and cul-
tural sources of the government’s actions, that there was no
“clear pattern” of racial discrimination evidencing wrongful in-
tent.100

Similarly, in R.LLS.E. v. Kay, the United States District
Court for the Eastern District of Virginia rejected an equal pro-
tection challenge to the siting of a regional landfill near a histor-
ical African American church in an area populated primarily by
African Americans.101 Three other landfills in the County were
also sited in areas where the racial composition was ninety-five
to one hundred percent African American.102 In addition to
health concerns, R.I.S.E., a predominantly white-led environ-
mental group, first complained about the decline in property val-
ues, noise, and increased traffic. Later, the group raised racially
discriminatory siting of the landfill. The court found that the
County’s siting of landfills over the past twenty years did in fact
have a disproportionate impact on black residents.103 It never-
theless held that plaintiffs failed to show that the siting was ra-
cially motivated, without examining what “racial motivation”
might mean in this particular situation to the affected African
American communities. The court, instead, simply declared that
the “Equal Protection Clause does not impose an affirmative
duty to equalize the impact of official decisions on different ra-
cial groups. Rather, it merely prohibits government officials
from intentionally discriminating on the basis of race.”104 With-
out thoughtfully discussing the African American community’s
spiritual and cultural concerns,105 which deeply animated its op-
position to the siting decision, the court stated, as a seeming af-
terthought, that the County had properly “balanced the eco-
nomic, environmental, and cultural needs of the County in a
responsible and conscientious manner.”106

The courts’ narrow application of the discriminatory intent
test in Fast Bibb and R.1.S.E. reflects an implicit value judgment
about racial discrimination that resembles a “strong version of

99. Seeid. at 884.
100. See id. at 885.
101. See 768 F. Supp. 1144, 1145 (E.D. Va. 1991).
102. Seeid. at 1148.
103. Seeid. at 1149.
104. Id. at 1150.
105. See infra notes 94-96 and accompanying text.
106. Id.












































































































