ROBERT A. SWIFT
Lead Counsel

Kohn, Swift & Graf, P.C.,

Suite 2400

1101 Market Street
Philadelphia, PA 19107
Tel"ephone No.: (215) 238-1700

SHERRY P. BRODER #1880
Liaison Counsel

841 Bishop Street, Suite 800
Honolulu, Hawaii 96813
Telephone No:: (808) 531 1411

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII
}
IN RE' 1
3 . -
ESTATE OF FERDINAND E. MARCOS } MDL NO. 840
HUMAN RIGHTS. LITIGATION } No. 86-390
} No. 86-330
_ _ ) '
B 3
THIS DOCU-‘MENT RELATES TO: }
}
‘Hllao etalv, Estate of Ferdmand ¥
vE Marcos, L e _ :_.}_ o I
A and : L3 Ju_ge ManueIL Real
Dchra etalv, Estate of Ferdmand 3 ; PR
E, Marcos o : N

- PLAINTIFF CLASS' NOTICE ¢ RENEWED MOTION FOR
ENTRY OF FINAL JUDGMENT FOR CIVIL CONTEMPT

AGAINST IMELBA R. MARCOS :ND FERD NAND R MARC()S

TO: JAMES P, LINN
The Linn Law Firm
The Tower
1601 NW Expressway, Suite 17_10
Oklahoma City, OK 73118-
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JOHN J, BARTKO

Bartko, Welsh, Tarrant & Miller -
900 Front Street, Suite 300

San Francisco, CA 94111

LEX R. SMITH

Kobayashi, Sugita & Goda
First Hawaiian Center

999 Bishop Street, Suite 2600
Honolulu, Hawaii 96813

Attorneys for»D_efe-ndant and Imelda R. Marcos
and Ferdinand R. Marcos

NOTICE IS HEREBY GIVEN that the Plaintiff Class’ Renewed Motion for Entry of
Final Judgment for Civil Contempt against Imelda R. Marcos and Ferdinand R. Marcos shiall
come on for hearing before the Honorable Manuel L. Real, at a time and plaée to be set by the

Court or as soon thereafter as counsel can be heard.

Dated: November 6, 2006 : w Q'LAA/

Robert A. Sw1ft
Sherry P. Broder .
Plaintiffs Lead and Liaison Counsel
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ROBERT A. SWIET

Lead Counsel

Kohn, Swift & Graf, P.C.

Suite 2400

1101 Market Street
Phlladelphla, PA 19107
Telephone No.: (215) 238-1700

SHERRY P. BRODER #1880
Liaison Counsel _

841 Bishop Street, Suite 800
Honolulu; Hawaii 96813
Telephone No.: (808) 531-1411

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF. HAWAII
3
IN RE: . "}
}
ESTATE OF FERDINAND E. MARCOS } MDL NO: 840
HUMAN RIGHTS LITIGATION } No. 86-390
} No. 86-330.
}
' }
THIS DOCUMENT RELATES TO: }
} Date:
Hilao et al v. Estate of Ferdlnand } Time:
E. Marcos, - }  Courtroom:.
’ - and-. ' } Judge Manuel L. Real
DeVera et alv, Estate of Ferdmand H .
E. Marcos‘ ¥
}.

PLAINTIFF CLASS’ RENEWED MOTION FOR
ENTRY OF FINAL JUDGMENT FOR CIVIL, CONTEMPT
AGAINST IMELDA: R MARCGS AND FERDINAND R MARCOS

TO: JAMES P. LINN
The Linn Law Firm'
The Tower
1601 NW Expressway, Suite 1710
Oklahoma City, OK 73118
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JOHN J. BARTKO

Bartko, Welsh, Tarrant & Miller
900 Front Street, Suite 300 '
San Francisco, CA 94111

LEX R. SMITH

. Kobayashi, Sugita & Goda

- First Hawaiian Center -
999 Bishop Street Suite 2600
HonquIu, Hawau 96813

Attorneys for. Defendant and Imelda R. Marcos
-and F eldmand R. Marcos

The Plalntlff Class renews its Motlon fo1 Entry of Final J udgment for Clvﬂ Contempt '
agamst Imelda R, Marcos and Ferdmand R. Marcos In support of the Class’ Motion, it
~ incorporates herein its attached exhlblts and earlier Motions fo1 Entry of Judgment on Civil

Contempt and the documents and testimony in connection therewith,

Dated: November 6, 2006 , - 5 w A‘k}\ﬁ)\-‘

- Robert A, Swift
' ..',SherryP Broder :
: ___Plamtxffs Lead and LlaISOIl Counsel
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CERTIFICATE OF SESRVICE

The undersigned certifies that he served the Plaintiff Class’ Second
Renewed Motion for Entry of Final Judgment for Civil Contempt Against Imelda
' R. Marcos and Ferdinand R. Marcos upoh the below listed counsel by U.S. Mail,

postage prepaid, and by facsimile.

James P. Linn, Esq.

The Linn Law Firm

The Tower - o
1601 NW Expressway, Suite 1710
Oklahoma City, OK 73118-1427

John J. Bartko, Esq.
Bartko, Tarrant & Miller
900 Front Street, Suite 300
San Francisco, CA 94111

Lex R. Smith, Esq.

Kobayashi, Sugita & Goda
First Hawaiian Center

999 Bishop Street, Suite 2600
Honolulu, HI 96813 |

Robert A, Swif
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ROBERT A. SWIFT

L.ead Counsel

Kohn, Swift & Graf, P.C,
Suite 2400

1101 Market Street
Phlladelphla, PA 19107
Telephone No:; (215) 238-1700

' SHERRY P. BRODER #1880
Liaison Counsel :
841 Bxshop Street, Suite 800
Honolulu, Hawaii 96813
Telephone No.: (808) 531- 1411

IN THE UNITED: STATES DISTRICT COURT

DISTRICT OF HAWAII
)
INRE: |
ESTATE OF FERDINAND E, MARCOS . } MDL NO. 840
HUMAN RIGHTS LITIGATION } No. 86-390
| \ } No. 86-330
)
3
THIS DOCUMENT RELATES TO: }
}
Hilao et alv. Estate of Ferdmand ¥
:]3 Marcos, : 1
 and )
DeVera etal v Estate of Ferdmand -}
E. Marcos ' : }
| 3

MEMORANDUM N SUPPORT OF THE PLAINTIFF CL . SS’ N |
RENEWED MOTION FOR ENT F FINAL JUDGMENT F CIV‘I‘L‘
CONTFMPT AGZ \ NST I ‘ELDA R MARCOS AND .FE ,_.INAND R MARCOS

The Plaintiff Class has renewed Its Motlon for entry of ﬁnal Judgment on the contempt
Order of this Court, and asked that Judgment be entered in the amount of $250 million, jointly

and severally, against contemnors Imelda R. Marcos and Ferdinand R. Marcos.
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I BACKGROUND

The facts underlying this Motion are well known to this Court. After four hearings held
in 1995, this Court found Imelda R. Marcos and Ferdinand R. Marcos in civil contempt after it
was disclosed that they had entered into secret deals with t_he.Repunlie of the Philippines to
transfer and divide all assets of the defendant Estate. The secret-agreements only came to light
after contemnors willfully refused to appear for de_position and produce documents. The division
of the Estate’s assets between contemnors and the Republic would render the Estate judgment-
plOOf and the Class’ Judgment uncollectrble In addition, the Court found that contemnors and
the Republic had: sold valuable artwork in which the defendant Estate had a beneficial interest.
Im'elda R. Marcos received no less than $700,000 from this sale. The Court also fonnd that

contemnors had willfully failed to appear at their depositions. See Exhibit “1” hereto.'

This Court required contemnors to purge their contempt by, inter alia, (1) renouncing the
agreements with tlre- Republic _and (2) depositing ..th_e proceeds from the sale of the artwork with
the Cowrt. To coerce compiian,ce, 't_he Court ﬁned_ contemnors $100, 000‘ per day. Thereafter
contemnors refused to renounce the secret agreements .contmued to 1mplement the agreements
- and even petltroned abcourt in the Phlhpplnes to enforce the agreements The contemnors have
not appeared f01 deposmon desplte then deposulons be1ng notrced several times following the

entry of Judgment agamst the Estate.

The Court of Appeals affirmed the Contempt Order on December 17, 1996. Hilao v.
Estate of Marcos, 103 F.3d 762 (9th Cir. 1996). That Court’s opinion affirmed both the findings

of this Court and the imposition of sanctions. The Court stated in a footnote:

' The Court approved a supplemental sanction by Order entered July 24, 1995 which continues
in effect but is not implicated herein other than it should be memorialized in a final Judgment
2
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Nowhere in Appellants’ brief do they challenge the sanction as
improperly imposed, so they appear to have waived their appeal of
the sanction.

Id., 103 F.3d at 765, n. 5.

In 2001, in. connection with the related case of Merrill ALyrz_chvv. Arelma, No. 00-595
(D.HI), sworn testimony was taken and .‘documents bbfained éonclusiizely showing that
contemnors had. signed poWers o.f attorney in 1 998 and 1999 on beffél-f of the Estate empowering
a banker to locate and transfér assets of the Estate to their pelsonal accounts, including the
Arelma account at Merrill Lynch. The ev1dence supporting this was. ﬁled Wlth the Court in April.
2001 and never 1ebutted by the contemnms

Although c’ontemnors have served as e_x,echtors.of_ the Estate 6f Ferdinand E. Marcos for a
decade or longer — and as personal representatives of the Eétate since 1989 -- they have not
caused any part of the judgment or the contempt ﬁne to be paid. Contemnors have continued
their opposition to collection of the judgment, in pait by opposing enforc_ement of the judgment
in the Philippines for the past nine years. In ngbruary 1999 the Marcoses even released a book
deriding the trial in this '_-c-?_se, the bond fides of theplalntlff Vicfixhs,'and the integrity .of this

Court,
I ARGUMENT

The federal contefni)t statute, 18 U.S.C. § 401, §1jgiidcs for either ﬁ;lé-'or imprisonment
as a sanction for contempt. In Re Bradley, 318 U;'S, -5.0--'(-'1 é43)-.*~C0nsiéteht wifh the “least péwer
doctrine”, Shillitani v. United States, 384 U.S. 364 (1966), this Court gave contemnors over a
month to purge their contempt before imposing a fine of $100,000 per day beginning May '30,
1995. This Court clearly delineated what acts contemnors had to take to purge their ‘contempt.

Contemnors have not only failed to pay the fine, but have, by their own admission, continued to
o 3
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violate the Permanent Injunction by taking formal action to consummate the transfer and division
of the Defendant Estate's assets..
A, The Court Shouldl_Termina‘te and Enter Judgment on the Fine
‘More than 4,000 day_s have elapsed since the contempt sanction became effective.
Therefore, the total sanctio_n errceeds $400 million. Srnce the sanction has not cau__secl the
contemnors to purge their contempt the sanction . should be terminated and final judgment
entered in favor of the plarntrff Class. While the total amount of the fine is substantral the
contemnors always had it wrthm their power to avoid i mcurung it. The acts requlred to. purge
the1r contempt were well wrthrn their. grasp Furthermore the 1nJunctlon was entered to protect
the: abrlrty of the Class to collect on its multi- billion dollar Judgment Relatlve to the amount of
the Judgment -— which the contemnors wished to avmd satrsfymg frorn the assets of the
defendant Estate — the $100 OOO darly sanction was appropnate In the intervening years the
amount of the Judgment has mcreased to over $4.1 brlhon Contemnors evasion of this Court s
Order has and will prevent the Plarntrff Class from collectmg on a major part of rts judgment S0
the darly sanctron was also compensatory in nature m vrew of the loss of over $2 brlhon mn.
interest to the- Plamtlff Class
At no trme dunng the pendency of the contempt crtatron did the contemnors
request the Court to 1educe the f Ine or contend that they were powerless to purge their contempt o
The contemnors have consrstently blocked Class Counsel from obtamrng documents or
information as to their wealth It is the law in this Crrcurt that a party may not contend that a trne
or punitive damage award is excessive unless he drscloses evrdence of his wealth. See E! Ranco,
Inc. v. First National Bark of Nevada, 406 F.2d 1205-,"1'218~19 '(9“‘ Cir. 1968), cert. denied, 396

U.S. 875 (1969) ("Requiring [the defendant] to bring forward evidence to show his inability to
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pay >is in accord not only with federal case law, but with general principles of allocating burdens
of proof and of producing evidence. The party who controls the evidence should have the burden
of producing it."); see also Provost v. City of Newburgh, 262 F.3d 146, 163;64 (2d Cir, 2001);
Zarcone v. Perry, 572 F.2d 56 (2" Cir. 1978). The contemnors have never disclosed their
wealth. Nonetheless, the Plaintiff Class would consent to a reduction of the fineé to $250 million.
In relationship to the now $4.1 billion judgment, which contemnors have obstructed the
collection of, the $250 million is less than 1/16™,

III. CONCLUSION

The Plaintiff Ciass urges thé"bour_t' to terminate the civil fine, and enter a final judgnie_nt
thereon in favor of the plaintiff Class and against contemnors, jointly and severally, in an amount
of no less than $250 million. | |

Respectfully submitted,

Dated: November 6, ZQOO : - ‘ | (M M]

. Robert A. Swift
* Sherry P. Broder ‘
P__‘lamtl_ffs Lead and Liaison Counsel
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THIS . DOCUMENT RELATES TC'

ROBERT A. SWIFT

Lead Counsel

Kohn, 8Swift & Graf, P.C. ,
2400 -Ong ‘Reading Centex UNITED STA S=Dt’3TRIGTCOURT

01 Market Street : DISTRICT OF HAWAII
adelphia, PA 19107

215-238=1700 1 ' — MAY 2 61995

3R°BER #1880 N ot/ bcioccend /O.min. @/ Yoy,
WALTER A. Y. H. GHINN, TLERK

Suite 1800

Honolul'u‘,” i{awa.i:. 968 13

IN THE UNITED STATES DISTRICT COURT
CENERAS BISTRIC’I‘ OF GALIFORNEX AAWWH/

IN RE:

ESTATE OF FERDINAND E. MARCOS
HUMAN RIGHTS LITIGATION

-‘MBPL NO. 840

'Heaxd: 2April 24, 1995 and

HILAO V. ESTATE OF FERDINAND MARCOS} May 12, 1995

bt gt 0 bt gl g Aot et e oy o gt

Plalntlffs' Me-. _;mn for cgntemptv and related MetJ.on for-

- Sanctlens was heard--befere the Honorable. MANUEL REAL of the above—

ent:.tled C:ourt on A 11 24, -19-9-5 --_a:t 1030 anm 'sar:. the- r:_eueral

" Court_:hou.se-,' Hon'ol,u-lu‘, =Hava,;a, and on May '12, 1995 at 4:00 pm at the

Federal Courthouse, Los Angelés, Californfa. ROBERT A. SWIFT,
SHERRY P. BRODER, ‘and. JON M. VAN DYKE appeared on 'be.half of the
Hilao Pla:.ntn.ffs, RANDALL SCARLETT and CAESAR BELLI appeared on

behalf of the Clemente and 1gas Pla:mt:.ffs, PAUL HGFFMAN and

PE'J.‘ER LABRADOR appeared on behalf of the Sison and P;,opongco.
-l"
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Plaintiffs; B. J. ROTHBAUM and LEX SMITH appeared on behalf of the
Defendant Estate of Ferdinand E. Marcos and Tmelda Marcos; and JOHN
BARTKO appeared on behalf of Perdinand R. Marcos.

Neither party having :-ir:eque_ste.d to call live witnesses and
the.CQurt:havigé;reviewed'the~pleadiggsn~mem°ianda, andq&Viaentiary
submissions, and sh'avinq heaxrd the-" oral --arguments of counsel, |

AND NOW, upen cons:LderatJ.on ef Pla.mt:.ffs' Mof;ion for
fContempt and related ‘Motien fer Sanct:.ons and the responses
thereto, the Court makes 1.ts flndlnas of fact and conclus:.ens of
law -as follows. S

1. On January 11, 1995, Plan.ntlffs filed a Motlon ‘for
Ccntempt against Imelda ‘R. Mar.ces an_d Ferd-lnand R. Marcos: “fox
.'vz.-ol_ata_ng Qr,der_s of this cQuJ;t, ,end in pérti—ctilar this Court's
Orders. .reiaﬁincj to the Preliminary Injuriction. Plaintiffs have

twice supplemented their motions asserting new violations and moved

i

separately for sanctions for discovery abuses.

_Pla:.ntlffs' 'eounsel tc take,dlscevery rega; iin

3. Pla»-mtn.-ff-s' counsel netz.ced the depos:.t:.ons of

_ Imelda R. Marcos and Ferdl.nand R. Marcos fer March 16 and 17 4 1995

_J.n Man:.la, : Phn.l:.ppmes, the deponents' ‘ place of resa.dence,_ and;
requ:.red them to produce documents rela.ted £o the pend:.ng Motion

ﬁo:: c;cntempt._
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4, Imelda R. Marcos and Ferdinand R. Marcos failed to
appear for'ﬁepoeition and testify or explain their failure to
appear. or preduce-documents. '

5. Inmelda R. Marcos and Ferdlnand R. Marcos engaged ln
a cover—up of thelr violations ef th;s Court's Prellminary,
Injunctlon.by fa;l;pgeto.agpear, testefy and produce documents at

vtheir'depositiens~noticed for ﬂencp 16 and 17, 1995, as appears

from subsequent disclosures described infra.

6. As a'sencticn for the*r:failure‘to*appear, testify
and predueeedeChments, the cgurt deems establlshed Plalntlffs'
factual allegatlons and further flnds that those facts are

}substantlated by the ev1dence presented by, Plalntlffs.

7. By Stipulation entered February 22, 1990, Imelda R.

‘"Marcos and Ferdinand R.' Marcos were. substituted as ;egel

representatlves cf the Estate ef Ferzlnand E. Marcesptgnd;ﬁhis

'E';ired personal jurlsdletlon over them.

On November ‘20, 1991 th“s

8.r'» Court enpe tazfa

Ferdlnand Marcos;"vz:
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9. ‘The Preliminary Injunction was affirmed by the Ninth
Circuit Court of Appeals and the United States Supreme Court denied
L _E. Marcos, 25 F.3d 1467,

certiorari. Hil

cert, denied 130 L.E. 2d -879. (1995). ‘The .Cou::t.‘énte_r.ed a Permanent

In;j:unctio_n on F:ebr,uary 3, 1995 as part of the 'Final'a‘udgment in the
Class Aoi:i‘on-. |

10. Imelda R. Marcos and Ferdinand R. Marcos received
service of the -Prelimivna_'-‘z;:y Injunction in 1991.

11. By tWo agreements dated June 26, 1992 Imelda Marcos,
acting on behalf of h'el;‘Self,‘ iﬁ}exi’,dinand R. Marcos, and h'_er_ other.
children, .aéfeed to transﬁe_r, s‘_éi-it and diﬁéid.e with the Repﬁb-iic of
the Philippines all assets belonqing to the Estate of Ferdinand E.
Marcos worldwide. o | -

12. Among the assets agreed to be divided were valuable
artwork located in the United States which were subsequently sold
in the Unlted States and the proceeds, after payment of certan.n ~
_. .cred:.tors, d:.vz.ded between Imelda R. Marcos and the Republ:.c of the ,

Phlll.pp:l.nes. A _
13. 'l‘wo addz.tlo nal agreements dated“inecember 28, 1993_.

_were entered :.nto among Tm lda R. Marcos, Fer

the Republ:.c of the'

the other Marcos ch:.ldren, -on- the ane hand, o

-PhJ.l:LppJ.nes ‘on the other hand.

' 1 . These new agreements were d:.scovered by Pla:.nt:.ffs'
counsel only after the:t.r apparent unauthor:.zed dz.sclosure in &
’ fll:.ng in a Ph:.llppz.ne court on April 5, 1995 by an attorney for

Imelda R. Marcos and Ferdinand R. Marcos.
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15. The 1993 agreements del:.neate w1th more spec:.fz.cJ.ty
how the Estate's assets are ‘to Be divided wz.th the Republm of the.
fPhJ.lJ.pp:Lnes, and provide that the wlfe -and children of Ferdlnand E.
Marccs are to recelve 25% :0f the Estate's assets tax free together
wJ.th “the dJ.st.ssal of all cr:.m:x.nal charges aga:.nst them. ' ‘TWO _
agreements were used 1nstead of ene ;Ln an. apparent subterfuge tev.
galn control over more. than $365 mllllen lccated in Swz.tzerland.

| 16. : The 1992 and 1993 agreements va.olate the Prelm:\.nary,

Injunctlon by, d:,rectly and 3.nd1rectly, transferrlng, conveyn.ng, o

',crdered by th:.s CQurt - ": L -_ ',___._ B
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20. Imelda R. Marcos and Ferdinand R. Mdrcos .are
adjudged in civil-eontempt of this Court's Preliminary Injunction
‘entered Nevember 20 1991 and thls Court's Order re Costs of the
Spec1al Masters entered April 10, 1995. '

21. To- purge themse&ves.gf_cehtempt, Imelda R. Marcos
'andfFerdinana'R.-Marcoe shall:

a) Deposit $100, OOOuWith-the Clerk of this Court;

» ‘ b)' Submlt a wrltten, 51gned -and notarlzed renunc1atlon
-eand repudlatlcn of the aforesald 1992 and 1993 agreements to the
~Clerk ef the Court, a. representative of the Executlve Branch of the
‘Republlc of the Ph:.ls.ppmes and fn.le a copy thereof with- an
_appreprlate court 1n the Republ;c of the Phxllpplnes.

c) Depes;t with the Clerk all proceeds received by them
~ from the sale of:>a£twqu referred to in the aforesaid 1992
agreement. |

22. Te ceerce compllance'w1th the. Grders af thlS Court

00,000 per day

ﬁbeglnnlng May BO, 1995 the COurt levles a flne ef $

ties, Jointly' and sévefezly, whlch shall~ Ke:ppeia‘fgo

E?ieintiffél Lead cQunsel for'fd "trlbutlon 1n accerdance 'w1th

paragraph 10 of the Flnal Judgment untll the term, g th1§ Order

. are complxed w1th.

23. The amount of ‘the flne is necessary and approprlate_.

since:

ea) ﬂ;nterest‘pn the'Finaquudgment is aceéruing at the
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rate of almost $55,000 per day;
b) No supeféedeas bond has been ﬂiled} and
c) Imelda R. Marcos and Ferdinand R. Marcos continue to

hide and secrete the assets of the defendant Estate.

MPNUE T I: L. R.E A‘I
MDL -840 Transferee Judge .

parEp: _D -3 Vi

. . .. -.: . L * . s . - . . : B . '
MDL Ne. 840, Order Grantlng Plalntlffs' Mot;en For Contempt.
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