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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington. D.C. 20240
JAN | 9 1983
M-36878
Memorandum
TO; Ccunselor to the Secretary and Secretary’s Designated
Officer, Hawaiilan Homes Commission Act

From: Solicitor

Subject: The Scope cf Federal Responsibility for Native Hawaiians
Under the Hawaiian Homes Cemmission Act

I. Introduction and Summary

Follcwing your testimony before the Eenate Committee on Energy and
Natural Resourcas on February 6, 1992, in an oversight hearing
concerning the Hawaiian Homes Commission Act, 13920, 42 Stat. 108,
as amerded (HHCA), formerly codified as 48 U.S.C. § 691, you
requested our opinion on the scope of Federal responsibilities under
that Act.V At the time the HHCA was enacted on July 9, 1921, Hawaii
was an incorpeorated territory of the United States. Hawaii became
the fifcieth State of the Unicn on August 21, 1959, in accordance
with the Hawaii Statehood Act (Statehood Act) of April 21, 1959, 73
Stat. 4, 48 U.8.C. Ch, 3. Section 4 of the Statehood Act transfarred
the Hawaiian Homes program from the Territory to the State of Hawaii.

The HHECA and tha Statehood Act themselves are the firmest mources
for understanding the responsibilities they creata. Accordingly,
in answering your question we have examined both these statutes with

i The Department has assumed the role of "lead Federal agency" with
respect to the Hawaiian Homes program in accordance with the
recommendations of a 1983 Federal-State Task Force on the HHCA.
Under Part 514, section 1.3 of the Cepartment of the Interior Manual,
(514 DM 1.3), the Secretary of the Interior is required to appoint
an officer or employee of the Department as the "Secretary’'s
Designated Officer for the Hawaiian Homes Commission Act." The
Dasignated Officer is to smerve as "the point of contact within the
Department of the Interior with respect to matters concerning the
Hawaiian Homes program that are the responsibility of the United
States." On April 17, 1989, the Secretary appointed to that peaition
the Counselor to the Secretary.

= e pmeem = N T o ——

Uhiversity of Hawaii School of Law lerary - Jon Van Dyke Archives Collection

i e B e e R S i i o S



=

/

(

-

care. We surmtarize their pertinent provisions and we advert to theirxr
legislative histories.

We use tha ragults of our statutory analysis to consider whether che
United States has assumed the responsibilitias of a common law
trustee for the Hawaiian Homes program. Our analysis focuses on the
case law developing tha nature of the responsibilities of the United
States tewards the Indian -tribas which has been portrayed as
analogous to the relationship batweaen the United Staces and the
native Hawaiians.? From our research, we conclude that the United
States doea nct have a trust responeibility. This conclusion applies
to the pericds both before and after Hawali’s Statehood.

A few dimscussions of the scope of Federal responaibiiity have tended
te rush towards the Indian analogy and to give short shrift to the
statutes themselves.’ TFor example, a former Deputy Soliciter of
this Department, Mr. Frederick Ferguson, concluded in an August 27,
1979, letter to the Director, Régicnal Office, United States
Commission on Civil Rights, that under tha HHCA the United States
was a trustee between 1920 and 1959 and that. it retained this role
after statehood.

On every occasica other than the August 27, 1$79 letter, the
Department has taken the position that the United States is not a

¥ This usage ("native Kawaiianse") parallels that of the HHCA, the.
Hawall Statehood Act and the Ninth Circuit cases cited in this
opinien. -

¥ In January 1952 the State of Hawaii prepared a lengthy "Report on
the Hawaiian Home Lands Program" in response to a November 12, 1991,
letter from the Senate Committee on Ensrgy and Natural Regources.
The Report argues that tha United States has a trust responsibility
for the Hawaiian Home Lands and criticizes thae United States for
alleged deficiencies in meeting thig claimad responsibility. The
Senate Raport of the Committaee on Indian Affairg on Pub. L. No. 100-
5§79, 102 Stat. 2916, the Native Hawailan Health Care Act of 1988,
includes a legal opinion, "Analysis of the Legal Relationship between
the Federal Government and tha Native Hawaiians*® which concludeg that
"{tlhe federal government has a trust relationship to Native
Hawaiians," 8. Rep. No. 580, 100th Cong., 24 Sess. 26 (1988).,
zeprinted ia 1988 U.S.C.C.A.N. 3864, 3889 (1988). There axe in
addition two opinions from the Congressional Ressarch Service,
Library ¢f Congress which address various components of the Federal-
native Hawaiiarn legal relationship: a Novamber 2, 1983, Memorandum,
‘Dafinition of Native Hawalians,* and a July 12, 1991, Mamorandum
"Questions Relating to Lagislation Regarding Native Hawaiians and
Native Alaskans." '
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trugtee for the Hawalian Homes program.¥ Deputy 8Solicitor
Ferguson'’'s opinion was rejected in tha Department's October 17, 1989,
latter to the Chairman, Senate Select Committee on Indian Affairs,
written with the express concurrence. of the thea Solicitor,
Mr. Martin L, Allday. The October 17, 1989, letter relled on the
decision of the Ninth Circuit in u . d
Hawalian Homeg Copmiggion, 588 PF.2d 2216 (9th Cir. 1978), which
stated: "(tlhe. United States has only a somewhat tangential
supexrvisory role undexr the Admission Act, rather than tha role of
trugtea® Id, at 1224 n.7. Although that Ninth Circuit decision was
cited in Mr. Ferguson's letter of August 27, 1979, he neither
discussed nor distinguished it, and as we advised Senator Inouya,
Mr. Ferguson's legal conclusion that followed was "at war"'? wiech
the words of the court’s decision. We adopted the position of the
Court of Appeals. The Department reaffirmed the position adopted
in the October 17, 1989 letter in a subgequent letter from the
Department to Senator Danisel K. Inouye (dated Jaruary 23, 1952.)

Deputy Soliciter Ferguson’s conclusion of August 27, 1979 is
expressly overruled. Wa conclude that the United States had no trust
responsibilities to the native Rawailans either before Statehood or
thereafter.?

¥ Deputy Solicitor Ferguson’s October 17, 1979 letter did not allude
to any prior Departmental practices or opinions in support of his
conclusion. To the contrary, the Department has stated cn the record
on numerous occassions that there is no trust responsibility to
Native Hawaiiarns. We are unaware of any pricr departmental opinion
in support of Deputy Solicitor Ferguson’s letter. Within the last
three years alone the Department has denled any trust responsibility
to native Hawailans in letters of February 2, 1990 and Octobar 15,
195¢, to the Chairman, Senate Committee 0f Energy and Natural
Rescurces. The Dapartmental representativaes reiterated this pogition
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in testimony before the Senate Committee on Energy and Natural .

Resources on March 8, 1990, July 23, 1991, and February &, 1992 ase
well ag :in testimony before the Senate Select Committes on Indian
Affairs on August 8, 1589, ‘

" ¥ gee letter of Octobaer 17, 1992 at 2.

¥ By Title II of Pub. L. No. 96-565 of December 22, 1980, 94 Stat.
3324, Congress established the Native Hawailans Study Commission and
directed it to "conduct a study of the culture, reeds and concerns
of the Native Hawaiians." The Commission produced a two-volume
report on June 23, 1983, which includes a comprehensive study of the
demographics, history and current condition of the native Hawaiians.
The Commission examined at length the Fedaral-Hawaiian relacionship
and the majority concluded that there was no trust relationship
between tha United States and the native Hawaiiang and no sound basis
for the claim that the United States owed qompenution(tor !:fe tgkin?
. continued...
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Our nation is based in part upon a pluralism that allows the broadest
scope for cultural, ethnic, traditicnal, and raligious diversity.
The United States has been enriched immeasurably by its openness to
and ability to acccmmodate different culcures. This cpenress has
allcwed =ach group to make its own unique contribution to our
natiopal life.

This pluralism and the invigoration it brings to American life rest

in no small degree upon our commitment to our Federal system and to
a singla rule of law. Thus, we do not lightly presume that ons group
of Americans is, aimply bw{ virtue of a shared background, subject
to legal burdens or benefita that do not apply to all of us., The
native Hawaiians are deacendants of peoples who lived in the Hawaiian
Islands before the arrival of Europeans. This important component

. of their cultural heritage does not place the native Hawalians under
' a legal relationship to the Federal Government different from the

relationship the governmeat has with its other citizerns.

II. Tha United States Had No Trust Responsibility Under the HHCA
Prior to Hawaii’s Statehood

A. Background

Prior to Hawaii’s 1959 admisgsion to tha Union, the Hawaiian Homes
Commission Act of 1920 (HHCR) was the only Federal laegislation that
identified native Eawaiilans ag a group to ba treated separately from
other inhabitants of the Territory of Hawaii.l! 42 Stat. 108,
formerly codified as 48 U.S.C. § €951, In the HHCA, Congress
egtablishad a limited homesteading program available only to

¥(...continued) .

of Native aboriginal land rights (Report, Volume I at 333-79). These
issues are critical to the diacuseion in this memorardum. The three
members of the Study Commission from Hawaii dissented. Our analysis
in this opinion is in basic agreement with thae conclusions of thea
Study Commission majority.

Y Congress annexed Hawaii to the United States by the Joint

Resolution of July 7, 1858, 30 Stat. 50. The Joint Regolution makaes
no mentior of native Hawaid . Congreas provided a government for
the tarritory of Hawail by the Hawaii Organic Act of April 30, 1900,
31 stat. 14i. The Organic Act granted United States cieizomhif to
all citizens of the Republic of Hawaii. It established Hawaii as
an "incorpcrated? territory in preparation for Statehood by extending
to it the Constitution and laws of the United States. The Organic
Act makes no mentiorn of native Hawaiians.

4
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individual native HawaiiansV to be administered and funded by the
Tarritory. The HHCA defined "native Hawaiian" ag "any descendant
of not less than one-half part blocd of the races irchabiting the
Hawaiian Islands previous to 1778." 42 Stat. 108.

Congress vested tha administration of the KECA in a fiva-member
Cormission composed of the Governor of Hawaii and four citizens of
the Territory appointed by the Governor. and confirmed by the Senate
of the Territorial legislature. By Act of July 26, 13935, Congress
amended the HHCA by removing the Governor from the Commission and
by giving the Governor authority to appoint and to remove the membars
of the Commisgion with the advice and consgent of the Senate of the
Territory. 48 Stat. 504. By Act of July 9, 1952, Congrass expanded
the Commission to seven members. 66 Stat. 515.

In section 203 of tha HHCA, Congress authorized the set-aside of
various public lands, called "available lands,® to be used for the
purpose of native homesteading or for general leasing as authorized
in the HHCA. 42 Stat. 109, Congress added to or deletad various
acreage from the available lands by Acts of 1934, 1935, 1937, 1941,
1944, 1948 and 1952.Y The description of the lands set aside as
available lands was less than precise because section 203 excluded
certain categories of lands within their boundaries from the program
and kecause the areas to be set aside were loosely described in terms
of location and of acreage., In some instances, Congress raquired
the Commission, subject to the approval of the Secretary of the
Interior, to set aside the available lands from a larger acreage
described in the HHCA. 42 Stat. 110. Congrass initially established
the homesteading program on a trial basis by allowing the Commission
to use only a small, specifically identified portion of the available
lands for the first five years of the Commission’s life. Congress
removed this restriction by Act of March 7, 1928, but it continued
to take a cautious approach. 45 Stat. 246. The legislative higtory
of the 1921 Act, and of its pertinent amendments, ia not helpful in
providing a rationale for this caution. Section 204(3) of the HHCA,
as amended, provided that the "commission shall not lease, use, noxr

- dispose of more than twenty thousand (20,000) acres of the areas of
Hawaiian home lands for settlement by native Hawaiians in any
calendar five-year period." This restriction remained in the HHCA
through the effective date of the Statehoocd Act,

¥ At the time of its annexation, Hawaii was not a homogenous sociaty
but was composed of native Hawaiians, Americans, BEnglish, Chiness,
Japanese, and other ethnic groups. Inter-marriage was common. See
Volume I of the Native Hawaiians Study Commission Report, Tables 3
and 4 at 68-69 and text at 35-44, 60-66.

¥ Respactivaely, 48 Stat. 777 (1934), 49 Stat., 966 (1935), S50 Stat.
497 (1937), 55 Stat. 782 (1941), 58 Stat., 260 (1944), 62 Stat. 295,
303 (1948) and 66 Stat. 511 (1952).

e e e i et fa g O i s e e R S-St SRl o Dot e



L X

"

W WiV Wt l1e/f WY Wi ev@e ¢ a v ew - © ewe e e e -

-

Section 206 of the HHCA provided that the powers and dutias of the
Govarnor, the Commissioner of Public Lands, and =he Board of Pudblic
Lands "in respect to lands of the Territory" did not extend to the
available lands. Section 207 of the HHCA retained title to the
available lands in the United States and authorized the lease of the
land to native Hawaiilans for agricultural or pastoral purposes.
Saction 207 of the HHCA also gave the Commission discretion to
determine whether an applicant was qualified to perform the
conditions required under the lease.

Saction 212 aucthorized the Commission to return any landa not lsased
to native Hawailans to tha Commigasioner of Public Lands for
disposition under a general lease. Under seczion 213 of the Act,
the funds derivaed £from these genaral leases, together with 30 percent
of the receipts derived from the leasing of sugar cane lands and
water licenses, were to be placed in an account known as :he
"Hawsiian home locan fund" to be used to assist lessees urnder
conditions specified in sections 214 thzough 218 of the HHCA and to
rmeet the expenses of the Commission under section 222 of the HHCA,
42 Stat. 115, The amount that could be covered into tha fund,
however, was limited by section 213 to $1,000,000, This amount was
raised to $2,000,000 by Act of May 7, 1928, and to §5,000,000 by Act
of July 9, 1952, 45 Stat., 246; 66 6tat. 514. Funds in excess of
these sums were to be available for use by tha Territory for other
purpoges.

Congreass did not appropriate funds for the Hawaiian Homes program.
The absence of federal appropriations was coasistent with the
original congressional expectation. The House Committee Report
accompanying H.R. 13500 that bacame the HHCA stated, "Morsover, not
a dellar is required to be appropriated by the Federal Government”
H.R. Raep. No, 839, 6ééth Cong., 24 Sess. 7 (1920). 1Instead, it
provided that the program would be funded through the Hawaiian home
loarn fund described above. Congress algo authorized, in section 220
of the HRCA, the lagislature of the Territory to appropriate cut of
the Treasury of the Territory such funds as it deemed nacaessary to
provide the Commission with funds sufficient to exeacute water and
other development projects on the Hawaiian Home Lands. In section
222, Congress made the Commission accountable to the Territorial
legislature by requiring it to submit a biennial report aa well as
ary special reports the lagislaturs might require.

Although vesting the administration of the HHCA in a Territorial
Commission under the gaeneral oversight of the Territorial
legislature, Corgress gave the Secretary of the Intarior various
discretae responmibilities in the administration of the Act. These
reeponsibilities, deacxribed below, concerned detaila paertaining to
the use of land for homeasteading. They had nothing to do with the
nature of tha relationship between the United States and native
Hawaiians.
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Section 204(1) of the original Act required the consent of both
Congreas and the Secretary of the Intarior before additional lands
could be opened to homesteading after the initial five-year trial
period. Secretarial approval was required under section 204 (2) of
the HHCA before available lands gsubject to a lease with a withdrawal
clauae were in fact withdrawn from the lease and made available for
homesteading. Secretarial approval was required under section 204 (3)
for the Commission’s selection of available lands from a largaer area
that Congress had designated. By Act of June 18, 1954, Congress
added to section 204 of the HHCA by authorizing the Commigsion to
engage in land exchanges in ordar to better gffectuate the purposes
of the HHCA or to consolidate its holdings. 62 Stat. 262. The
approval of the Secretary, the Governor, the Commissicnar of Public
Lands, and two-thirds of the membars of tha Board of Public Lands
were all required prior to an exchange. Thase lengthy approval
requiremenza involving Territorial officials in addition to the
Secretary suggest that the protaction of the public lands of Hawaii
not included within the availakle landa was at least as importan:c
to Congreas as was making consclidated land holdings available to
the Commigsion. Secretarial approval was required under ssction 212
of the HHCA before the Commission could secure the return of land,
for homeateading purposes, that had been earlier transferred to the
Commissioner of Public Lands and leased under a general lease., The
statutory scheme appears to be directed toward protecting the
interest cf the Hawaill pcpulace at large in the public landa, rather
thaa in promoting  -the wholesale use of the available lands for
homesteading. '

The Secretary retaired these basic responsibilities between the 1921
enactment of the HHCA and Statehood. The Secretary was given a small
additional role by Act of July 26, 1935: to designate a sanitation
and reclamation expert to reside in Hawaii and to work with the
Commigsion at the Commisgion’s axpense in carrying out its duties.
49 Stat. 505. Ha did this during the mid-1930's.

The above discusseion hae gummarized the major provisions of the HHCA.
No provision of the HHCA makes explicit reference to a trust
relationship, and in cur opinion none can be read to do so
implicicly, See the discussion in Section B, infxa.

The major argumenc advanced by those who contend that thae United
States served as a trustee for native Hawaiians under the HHCA from
1921 to 1959 stems from a single sentance of taestimony delivered in
1920 before the House Territories Committee by then-Secratary of the
Irterior Franklin Lane. In urging enactment of the HHCA, Secraetary
Lane stated that:

. . . the natives of the islands . . . are our
wards . . . for whom in a sense we are trustees

H.R. Rep. No, 835, 66th Cong., 2d Sesa. 4 (1920).
’ i
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That sentence is, in oux view, toO weak a read on which to construct
a fiduciary relationship. There is nothing to suggest that Secretary
Lang intended to offer a legal c¢onclusion. In its report, the
Committee itself did not interpret Sacretary lane’s statement as
suggesting a trust relationship nor d4did it hint at a crust
relationship. Nothing on the point appears in the Congressioral
Bacoxd debates on the legislation. Although we f£ind the statuce to
be clear on this point, we have also examined the histcory of the
legislation that becams the Hawaiian Homes Cammigsion Act, 1920, and
there is no suggestion from any source, other than Secretary Lane's
off-hand remark, that the United States would sarve as & trustée for
the beneficiaries of the Act. We have, further, examinad the
legislacive history of amendments to the HHCA enacted betwaen 1921
and 1959, and we find no hint or suggestion that the United States
would serva as trustee,

The only case law on point is a decision of the Supreme Cour:t of
Hawaii in 1982, Abuna v, Depaxtment of Hawajian Home Landa, 64 Haw.
327 (1982} ; 640 P.2d 1161 (1982), in which the cour: by way of dictunm
stated a centrary view, It stated that before Statehood the United
States had a "trust obligation' to native Hawaiians, basing its
statement almoat entirely on the sentence of Secretary Lane quoted
above. The United States was not a party to the Ahupa licigation.
Inbtj:he circumstances, we do not find the decision helpful on this
subject.

B. Analysis

In the following discussion, wa conclude (1) the HHCA did not create
a trust and (2) the United States did not have a trust responsibility
in che adminisctration of the Hawaiian Homes program during Hawaii’s
territorial periecd. :

Those who argua in favor of a trusteeship role for the United States
undar the HHCA point to decisiona pertaining to the Indians for -
support; theraefore, we turn first to an examination of the law on
that subject. We conclude Indian law is inapposite. As explained
// more fully below, native Hawaiians do not constitute a "tribe."” Sas
Brice v, Statq of Hawail, 764 P.2d 623, 627 (9th Cir. 1985), gext,
denied, 474 U.9. 1055 (1986). Neither the Bureau of Indian Affairs
'l nor any other agency or dapartment of the United States Governmeat
has accorded them tribal recognition. Id, at 626. Congress excluded
. native Hawailans from organizing as Indian tribes by section 13 of
. the Indian Reorganizatcion Act of June 18, 1934, 25 U.S.C, § 473
- (IRA) ., The IRAR does not apply te the territories or insular
\\possessions of tha United Stataes, with the exception of Alaska.

Brice, supra at 6€26.

As to the Indian analogy, in Upited States v, Mitchell, 463 U.S. 206
(1983), (Mitchell II), the Supreme Court explained the circumstances
under which the Unitad States would be held to the duties of a common
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law trustee.l¥ In that decision, the Court found that various
timber management statutes gave the Bureau of Indian Affairs
"comprehensive".and. "pervasive" management authority and required
the BIA to exercise "literally daily supervision over the harvesting
of Indian timber." Id, at 222. The Court concluded that the
statutory scheme created a fiduciary relationship and conferred
jurisdiction in the Court of Claims to hear the claims of tha
Quinault Tribe and Quinault allottees for money damages for the
mismanagement of their forest by tha BIA. It held:

 {A] fiduciary relationship necessarily arises
when the Government assumes such alaborate
control over foreats and propaerty belonging to
Indians. All of the nacesgary olements of a
cormen-law trugt are present: a trustee (the
Unite tates), a beneficiary (tas Indian
allotteae), and a trust corpus (the timber,
lands, and funds). (Wlhere the Federal
Governmen: takes Or hag control ox gupervigion
over tribal monies or properties, the £iduciary
relationship normally exists with respect to
such monies oy properties (unless Congress has
provided otherwise) even though nothing is said
expreasly in the authorizing or underlyingy
- statute (or otcher fundamental document) about

. a trust fund, or a trust or fiduciary
| conrection.

" Id, ac 225. (Citaticns and footnotes omitted) (emphasis added). B
The HHCA bears none of the earmarks that the Court identified in o
Mitchall as creating esponsibilities in the United States.
In Mitchell, cthe Court relied in major part upon the "undisputed
existence of a general trust relationghip between the United States
and the Indian people,® in concluding that the United States had
assumed a trust responsibility in managing the Quinault forest. Id,
at 225. There is, however, nc such ralationship between the United
States and the native Hawaiians under the HHCA, the Hawaii Organic
Act of 1900, the Joint Resolution of July 7, 1898, or any other
legal source. 31 Stat. 141; 30 Stat. 50. There is no special
relationship between the United States and the native Hawaiians
because, as the Ninth Circuit has held, the native Hawaiians do not 7!
constitute "a distinct sovereignty set apart by hisctorical and
ethnological boundaries.® Mﬁ_ﬂ_ﬂﬂﬂ.{i, 764 .24 623,
627 (9th Cir. 1985), gart. denied, 474 U.S. 1055 (1985). This is
art tha heart of tha unique government-to-governmant relationship
between the United Statee and TN® I[NALAN TYibea ChAt 18 the Dasis
of the United States responsibilities towards Indians. Sae 8.9,

¥ Thig case earliaer reachad the Court in United States v, Mitchall,
435 U.8. 535 (1980) (Mitchell I).
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Morton v, Mancari, 417 U.S. 535 (1971). The United Statee hams ro
relationship to the native Hawailans different from the relationship
piriaining between the United States and other Urnited Statass
citizens.

In addition to a lack of any general form of trust responsibility,
the United Scates did not assume any of the 'pervasive" arnd
"comprehensive" responsibilities towards the Hawailan Eomes program
that the Mitchell II Court found to be 'necessary elements of a
common-law trust" with respact to the government’'s managemant of
Indian timber. 463 U.S. 206, 225, As we have geaen, the Secretary
of the Interior had certain limited administrative responaibilities
under cthe HECA related to the interest of the general public in the
available lands. The responsibillities vested in the Secretary under
the HHCA did not differ in character from his administrative
responsibilities under any other sgtatute. They ara not the
respongibilities of a truatee, as delineated by the Ninth Circuit.
See Price v. Hawaii, 921 P.2d 950, 955.

The responsibilities of the Territory of Hawail in administering the
HHCA were likewise neither "ccmprehenalve! nor "pervasive! within
the terms of Mitchell II. In fact, the HHCA put savers limitations
on the use of the available lands for homesteading, and these limica-
tions by themselves negate any possiblae fiduciary reasponsibility in
the Territory. Even extending into Statehood, the HHCA prohibited
the Commission from leasing more than 20,000 acres for homesteading
in any five-year period and, as discussed above, requirad thae
approval of the Secretary of the Interior before the Commission could
make certain lands available for homesteading. Perhaps most
importantly, the 1921 Act established a $1,000,000 limitacior on
Commission funding from a revolving fund that included three scurces
of {ncome, including the income derived from thes general leasing of
the available lands. This fund was increased co $2,000,000 in 1928
and remained at that level until 1952 when it was raisged to
$§5,000,000. 'The funds in excess of this amount wers to bs made
available to the Territory for other purpodes. The HHCA laft to the
:‘erricorial legislature the discraetion to appropriate additional
unding. :

With the exception of the five-year, 20,000-acre maximum hcmestead
limication, the HHCA gave the Commission broad discretion in
implementing the homasteading program. Thers was no affirmative
requirement on the Commission to grant a minimum, or any, aumber of
homesteads, and nothing approaching a commitment to provide a signit-
icant proportion of the native Hawailan populatioa with a homestead |
lease. Congreass directed the Commission to davelop qualification
standards for lessaees to govern its issuance of homestead leases.
AS diacusssd earlier, the Commigsion was to raturn to the Public
Lands Commission the lands it was unable to use so that general
leages could ba awarded., The Territory of Hawaii thus wag not a
trustee under the HHCA. Rather, the Conmission and thus the
Territory was aimply the same as any other governmant agaency,

10



IS THTIE W TS SN A Do) TSR LNt S T YRy fawt,

- e = e fier m e et mewm - v ese © ® e@sas tHeni e cwYWc eveweer 000000222 weweaw . mvew c -

performing ite statutory function. Without more, such duties cannot,
by themselves, tranaform tha government into a trustee.

In addition to the lack of a truatee, there ig under the HHCA no
beneficiary with equitable ownership of the property alleged to ba
subject to a trust. Trugteeship responsibilities require a
beneficiary with equitable title to the property, sea,

supra, 463 U.8. 206, 225. 1In Mitchell II, the Court found the 1855
Treaty of Olympia, an 1873 Executive Order, and the General Allotment
Act, 25 U.S.C. 348, established a trust corpus by giving to tha
Indians title in the Quinault Reservation. 1In 1924, the Supreme
Court had orcdered the BIA to allot the Raeservation. nj St

v, Payne, 262 U.S, 446 (1924). The HHCA, in contrast, established
neither a trust corpus nor beneficial owners. There was, and is,
no title to the available lands in the native Hawailang.l

The fee title to the available lands under the HHCA ramained in the
.United States. Congress retained tha powsr to remcve lands from the
Hawaiian Homes program without violating any rights of the native
Hawaiians. The United States also reserved the right under section
91 of the Hawaii Organic Act to takae any of the public lands of
Hawail *for the uses and purposes of the United States". Tha
Organic Act, specifically authorized Cengress, the President or the
Governor of Hawaii to exercisa this authority. The provision applied
to the public lands of Hawaii, including those set aside as available
lands under the HHCA., Section 91 was not repealed by the HHCA or
by any other law prior to Statehocd.

Y The lands that bacame the available lands were included in the
lands taken from the Republic of Hawaii by the 1898 Joint Resolution,
and they were to be used for the benefic of all of the inhabitants
of Hawaii, Joint Res. No. 5, 30 Stat. 750-51 (1898). Sectiors 73
and 91 of the Hawaili Organic Act returned the baneficial use of these
lands to the Territory of Hawail. Thus, at the time the United
States annexed Hawaii, it took legal title to lands held by the
Republic. It did not take lands belonging to individuals.

' gection 91 of the Hawaii Organic Act, ag amended, formerly codified
at 48 U.S.C. § 511, provided in pertinent part:

[Tihe public property caeded and transferred to
the United States by the Republic of Hawaili,
under the joint resolution of annexation, . . .
shall ramain in the possession, use and control
of the government of the Territory of Hawaii and
shall ba maintained, managed, and cared for by
it at its own expense, until otherwise provided
for by Congress, or taken for thae uges and
purposes of tha United States by diraction of
the President or of the Governor Of Hawaii,
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Tha HHCA gavae the Territory of Hawail che right to use the available
lands for the purposes sat forth in the Ac:z. These purposes
includaed, subject to the acreage limitation, homestead leases; but
the HHCA authorized general leases as well. The lands remained
subject to the right of Congress to provide for their use for other
purposes, and they also remained subject to the right of the
President or the Govarnor to take them for purposes of the United
States. In addition, the Attorney General of the Territory of Hawaii
issued a series of opinicns during the Territorial periocd giving a
rather broad scope to permissible land withdrawals from tha HECA
program, These opiniong were not overturned urntil well after
Statehood by the Attorney General of the State of Hawaii,

It would be inconsistent with the rights reserved to both the United
Staces and the Territory, to use the available lands for a variety
of purposes, to conclude that the HHCA created an equitable ownarship
interest in these lands in the native Hawaiians. The HHCA makes no
provision Zor such an interest. Instead, it simply made qualified
native Hawaiians eligible to apply for a homestead lease. The
Territory was not raquired to award any homesteads, and its
discretion was limited by the ceiling set on homestaad leases in
saction 204 (3) of the HHCA. Thus, an individual native Hawaiian
could only receive a property interest in a lease that he in fact
applied for and was granted. The HHCA did not create a beneficial
interest in the available lands, a critical element in establishing
a trust relationship. Mitchell I, 463 U.S. 206, 225. :

In aum, the HHCA differs markedly from the cormprehensive statutory
scheme govaerning the BIA'’s management of Indian tcimber which, the
Court held in Mitchell II, charged the United States with the ducies
of a common law trustee. Unlika the situation with the Indian
tribes, the United States has never assumad a trust relationship of

/ I any kind with the native Hawaiiana. The duties the HHCA placed in

! ‘the Secretary of the Interior and in the Territory of Hawail are not

.those of a trustee. price v, Hawall, 921 F.2d 950, 955. They are,

\‘rather. those of & government administrator. They differ in purpose

from the statutas at iassue in Mitchell II because thay ares not
directed exclusively toward advancing the interests of the native
Hawaiiana. They differ both in the nature and the scope of the
duties they required the Secretary or the Territory to perform,
Further, the HHCA established neither a trust corpus nor a beneficial
ownar, both of which are esgential elements of a common law trust.
It simply made landsg available for hcmesteading on a limited basis.
The United States clearly was not a trustee for the Hawaiian Homes
pregram,

III. The United States Did Not Assume a Trust Responsibility For
the Hawalian Homes Program Upon Statehocd

A. Background

12
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Congress provided for the admission of Hawall into the Union by the
Hawaii Statehood Act of March 18, 1959. 73 Stat. 4.% sections
4 and 5 of the 8tatehood Act include provisions that specifically
address native Hawaiiana. .

1.' Section 4

Section 4 of the Statehood Act transferred administration of the HHCA
from the Territory to the State of Hawaii. 73 Stat. S. It provides
"fals a compact with the United States relating to tha management
and disposition of .the Hawaiian home lands, the Hawailian Homes
Commigsion Act, as amended, shall be adopted as a provision of the
constitution ¢f gaid State" and further raequiraea that "all proceeds
ard income from the ‘available lands,’ as defined by . . . {the HHCA)
shall be used only in carrying cut the provisions of said Act.*®

Tre sole responsibility that the United States reserved in section 4
is consent to certain amendments to the Hawaiian Hoemes Commiesion
Act proposed by the State of Hawaii.¥ Although section 4 of the
Statehood Act allows the State to eliminate the remaining Secretarial
responsibilicy, to approve land exchanges under section 204 of the
HHCA, without seeking the consent of the United States, the State
has not undercaken to do 8¢. All other responsibilities of the
Secretary of the Interior in the HHCA, as discussed above, were
eliminated by the Hawall Constitutional Convention of 1978.

¥ Rawaii was actually admitted to the Union on August 21, 1959, upon
iasuance of Presidential Proclamation 3309, 24 Fed. Reg. 6868 (1959).

¥ Under section 4 of the Statehood Act, the State is éntitled to
amend gections 202, 213, 219, 220, 222, 224, and 225 of the HHCA and
other provisions related to administratioan., The State is also -
entitled unilaterally to amend those provigiona of the HHCA regarding
the powers and duties of officers other than those charged with the
administration of the Act iacluding, specifically, section 204,
paragraph 2, section 206 and section 212, '

Section 4 prohibits the State from impairing or reducing the Hawaiian
home-loan fund, the Hawaiian home-operating fund, or the Hawaiian
home-development fund. It precludes the Stata from increasing,
without the consent of the United States, the '"encumbrances
authorized to be placed on Hawaiian home lands by officers other tha
those charged with the administracion" of the Act, }

Saction 4 algo forbids the State from changing thea "qualifications
of legsees" without tha consent of tha Unitad Stataes; and it requires
the State to use tha proceeds and incoms from the available laads
under the Hawaiian Homes Commission Act only for purposes of carrying
out the provisions of that Act.

13

it e B i R I L I i R

TN T L Y T e L AT T T LT e AV N ALY TR R Y UACKITRY e T e e e

et



- e 4s e e e .- - " ee - e e tHiicee Tmver seweseery 0 wevew cmvvw T

2. Section S

The other relevant section of the Statehocd Act, section 5, addresses
the trangsfer of Federal lands to the new State. 73 Stat., 5-6.
Section 5(b) grants the State title to the public lands and property
held by the United Statea at the time of Hawaii’s admigsion to the
Union, with the exception of Federal reservations. Later, in the
Hawail Omnibus Act of July 12, 1960, Congress amended section 5(b)
to make explicit that the grant of title to the Stace included the
Hawaiian Home Lands. 74 Stat, 411, 422.

Congress carried forward the requirement that Hawaii use thase former
Federal lands for public purposes in section S(f) of the Statehood
Act which, for the first time, impressed all the public lands
(granted to the State under section 5(b)) with a public trust,

Seccion S5!f) of the Statehood AcCt reads in raealevant part:

The lands granted to the State of Hawail by
subsection (b) of this section and public lands
retained by the United States under aubsections
(¢) and (d) and later conveyed to the State
under subgection (@), together with the proceeds
Zrom tha sala or other disposition of any such
lands and the income therefrom, shall be held
by said State as a public trugt (1] for the
support of the public schools and of the public
educational institutions, (2] for the betterment
of the conditiona of native Hawailians, as
defined in the Hawaiian Homes Ccmmimsion Act,
1920, as amended, [3] for the desvelopment of
farm and home ownership on as widespread a basis
as possible (4] for the making of improvements,
and (5] for the provision of lands for public
use. Such lands, proceeds, and income shall be
managed and dispoged of for one or more of the
foragoing purposes in esuch manner as the
constitution and laws of said state may provida,
and their use for any other object aeball
conatitute a breach of trust f£or which suit may
be brought by the United States.

(Emphasis added.) Congreas is abundantly capable of making its
intention known through clear statutory directives. As the Courts
have noted, in the vast majority of legislation Congrass doaes maan
what it says; thus the statutory language is normally the ktest
evidence of Congress’ intent.

B.R., 278 U.S. 269 (1929). If clarity doas not exist from the text
of the gstatute, it should not be discerned from excrinsic evidence.

Piccscon Coal Co. v, Sabben, 488 U.8. 105 (1588).

14
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Had Corgress wished to establish a trust relationship between the
Uniced States and the Hawaiian people, it would have done so with
unambiguous language. The absence of any such language in either .
the Statehood ACt or the HHCA can only be interpreted to mean that
Congress rejected such a rasult. Indeed, in saection 5(f) of the

Statehood Act, Congraess eaexplicitly established a ﬁu.blich..uust
respongibilic e and tha peqp fawalli. Congressa’
usa of explicit language in section S(f) of the statuta supports the

view that the absence of specific languages vias-a-vig the United
States was intentional.

We also note thae absence of anything in the long legislative history
of Hawail Statehood (or Admission) legislation to suggest that the
United States was to serve after Statehood in the role of trustee.
We have examined that legislative history with care, and it is
entirely silent as to a trusteeship role £for the United States under
the Hawaiian Homes Commission Act, either bafore or after Statehood.

B. Analysis

~ "The public trust doctrine is a derivative of the equal footin
" - doetrine under which a State takes title to lands underlying
navigable waters upon Statehood.. It imposes a duty upon the State
to use the lands formerly held by the Federal government for the
benefit of its citizens. The deoctrina daerives from the decision of
the Suprema Court in Illinois Caentral R.R, v, Tllinoig, 146 U.S. 387
(1892), which held that Illinoia held title to lands underlying Lake .
Michigan "in trust for the people of the State that they may enjoy
the navigation of the waters, carry on commerce over them, and have
liberty of €£ishing therein, freed from tha obstruction or
interference of private parties" id, at 352-53, The public trust
differs from a fiduclary trust in that there is no individual cr
separate group with equitable ownership of the property. There is
thus no duty in tha State to manage the public trust assets for the
sole benefit of one group; such a duty is, indeed, at odds with the
concept of a public trust for all the inhabitants of a State. Sag,
Price v. Statae of Hawaii, for the diffarence batwean a public trust
and a fiduciary ctrust. . 921 F.24 950, 955-56 (9th Cir. 1930).

»

Tha Ninth Circuit has haeld that saction S(f) of tha Stataehcod Act
does not create a common law, or fiduciary trust and that Hawaii’'s
management of the ceded landas is, therefore, not subject to the same
strictures imposed upon private trustees. Price v, Scate of Hawaid,
921 F.2d 950 (9th Cir. 1990), (allegation that Stata failed to keep
ceded lands and income from these lands separate from other State
assets and income did not state a claim under gection 5(f)). The
Hawaii State courts have likewise been reluctant to second-guess the
State’s maragement of the public trust assets, at least where the
section ¢ Hawaiian homelande are riot involved. See, 2.g., Trxustees
of the Office of Hawaiian Affairsg v, Yamasaki, 737 P.2d 446, geaxt,
denied, 484 U.S. 698 (1987) (court will not set aside legislative
apporcionment of public trust assets to the Office of Hawaiian
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Affairs bacause thera are no judicially-discoverable and -manageable
standarxds under saction 5(f) to determine the claims CHA may make
to the revenuss generatad by the public trust corpus.)

Section 5(£f) allows the State to use the public trust assets for five
gtated purposes: (1) support cf public schools and public educational
institutiona, (2) the betterment of the condition of native
Hawaliang, as defined in the HHCA, (3) the widespread development
of farm and home owrership, (4) public improvements, and (5) che
provision of lard for public use, The choice among the five public
trust purposes was regerved exclusively for Hawaiil to make, with
gection 5(£) stating that "[s]uch lands, proceeds and incoma shall
be ranaged and diasposed of for one or mora cf the foregoing Purposes
ag tha constitution and laws of sald State may provide, "l

Section 5(£) establishes a public trust between Hawaii and all the
pecple of Hawaii. It also authorizes the United Scates to bring an
enforcement action againat the State if the State uaed the public
trust assets for purposes outside the scope of the statute. This
right to sue the State is not exclusive to the United States aand is
similar to other enforcement actions brought by the United States
to enfcrce myriad statutes. Tha enforcemeat power of the Federal
Govarnment dces noz by itself egtablish any aspecial trust
relationship. In Prica v, State of Hawaii, the Ninth Circuit
characterized thig Pederal responsibility as a "federal barrier
beyond which the State cannot go in its administration of the ceded
lands.* 921 F,2d 950, 955. The court went on to note this *federal
barrier" did not confer a common law trust responsibility on either
the Federal Government or tha state:

e + « it would ba error to read the words
"public trust® to require that tha State adopt
any particular method and form of management for
the ceded lands. All property held by a etate
is reld upon a ‘fpublic trust." Those woxds
alone do not demand that 'a state deal with its
property in any particular manner evea if, as
a matter of prudence, the people usually require

¥ These gection S(f) proviamions allowing the use of the section
5{b) lands for Zive specified purposes do not apply to the Hawaiian
Home Lands reserved for purpogses of the HHCA in section 4 of the
Statehcod Act. Price v, Akaka, 928 F.2d 824, 826 n.1 (8th Cir.
1990). 1Instead, section S5(f) allows tha State to use other public
lands for the variety of public purposes set forth in the Act. The
State chose to implement the public trust in connection with the
-section S(f) purpose of “thae betterment of the condition of native
Hawaiians® by eatablishing, during its constitutional convention of
1978, the Office of Hawalian Affairs. .ot

16



a Close accounting by their officials. Those
worda betoken the State's duty to avoid
deviating from section S5(£)’s purposa. They
betoken nothing more. .

§21 F.2d 950, 955.W

Since attaining Statehood in 1559, Hawaii has had #ull control of
the Hawaiian Homes program undar saction 4 of the Statehood Act,
leaving the United States with what the Ninth Circuit has dpscribed
as "orly a scmewhat tangential supervieory role under the Admigsion
Act rather thar the role of trustee,® Keaukaha-Papsswa Communitgy
Ass'nv, Hawallan Homes Caommisgion, 588 F.2d 1216, 1224 n.7 (Sth Cir,
1978), cart, deniad, 444 U.S, 826 (1979). The court distinguished
cazgs involving lands held in trust by the United States for Indian
tribes:

The factual circumstances underlying the line
cf czses establishing this doctrine generally
involve native Americans, as plaintiffs, suing
a state or other entity to protect their rights
in trust property, where the United states is
trustee of the lands. In this case, however,
the state is the trustee. The native Hawaiiansg
are attempting to sua the gtate for breach of
the state’s truat obligations, and the United
States has the opportunity to Sue the stats only
on the basis of a right reserved by Congress in
the state’s Admission Act. The United States
has only a somewhat tangential supervisory role
under the Admission Act, rather than the role
. of trustee.

588 F.2d 1216, 1224 n.7.

Until Hawaii decides otherwise, the Sacretary will continue to reviaw
land exchanges under sectiecn 204 of the HHCA. This is tha only

remaining statuto ke Interior.

¥ In recent dacisions, the ¥inch Circuit has rejected Jurisdictional

arguments made by Hawail in suits brought by native Hawaiians to

secure prospaective relief in the eanforcemant of saction 5(f). Ssa,
a hNad g = 3 E ®)304:1890 AgS’ : N HOMeE onpubK: a0

atlxla g A lld WS AN I RAWS ! B .
735 P.2d 1467 (9th Cir., 1984) (native Hawaiians may mintain‘aﬁ

ccion under 42 U.8.C. § 1983 to enforce the Statehcod Act); Napeahi .

v, Paty, 921 F.24 827 (9cth Cir., 1990), sezrt. Mv 60 U.S.L.W.
3265 (October 8, 1591) (native Hawaiians, as potential beneficiaries
of the public trust, have standing to enforce section 5(f).)
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In addition to the Secretary’s ons duty, the United 8tates rexains
authorized under section 5(f) of the Statehocod Act to bring an
enforcemaent action against the State for breach of trust. In Exice
v. State of Hawaii, che Ninth Circuit held that Hawaii was not a
fiduciary for the public land trust under section S(£), and that the
State had wide discretion in implementing the public land trust, 92-
F.2d 950, 955-56 (Sth Cir. 1991).%

Under the Act, the ceded lands are to be held
upon a public trust, arnd under section 5(f) the
United States can bring an action iZ that trust
is violated. However, nothing in that
gtatement indicates that the parties to the
compact agreed that all proviaions of the ccmmon
law of truets would manacle the State as it
atzempted to deal with the vast quantity of land
conveyed to it for the rather brxoad, although
not all-encompassing, list of public purposes
get forth in section 5(f;.

521 F.2d 950, 95S5.

Hawaii has made marked changes t¢ the HHCA since achieving Statehood.
As a result, the HHCA has assumed, a§ a mattar of State law, a
broader character than had been the case under the pre-statehood
legiglation, :

Among other things, the State eliminated the funding csilings and
limicacions on acreage to be opened to homasteading that were
included in the Fadaral law. It adopted an accelerated leasing
program and provided State appropriations to meet the administrative
expenses of the Commission. The State has issued legal opinions wich
nore rastvictive conclusionas regarding the permissible use of the
available lands than had been the case in the opiniong of the
Attornay General of tha Territory of Hawaii. Tha State Supreme Cour:..
has held that as a matter of State law, Hawaii has accepted a trus:
responsibility for the Hawaiian Homes program. adhupa v,
Depaxtment of Hawaiiap Home Landa, 64 Haw. 327, 640 P.2d 1161 (Haw.
1982). o )

Wite these changes, Bawaii has done more than the United States
required it to do under iIts ¢ ct with the United Statas in gection
4 og. tﬁe‘smu—“m_%e B0 . @cC ges the State choge tO maAke to the
HHCA cannot retrcactively change the characcer of that statute or

create responsibilicies in the Unitad States that Congress did not
create in either the United States or the Territory of Hawaii. They

¥ although the Hawaiian Home Lands arae not within the scope of the
gection 5(f) public truast, aection 5(£) does not foraclose tha United
States from bringing suit against the State to implamant section 4.
Price v, Akaka, 928 F.24 824, 826 n.1 (9th Cir. 1990).
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are, instead, requiremants creat:d under Stace law which are within
the sole raesponsibility of the State. For this reason, the State
would not be in violation of a Federal obligation for purposee of
saction 5(f) unless it violated a responsibility imposed upen the
Territory in the HECA as that Act stood at the time of Statehood.
The nature of these responsibilities has been discussed in earlier
gecticns of this memorandum.

Possible Federal legal action againat the Stare would also need to
take into account the enforcement remedies that are available to
individuals, These remedies are important because the potential
beneficiaries under the HHCA and the Statehood Act ordinarily would
be in a better position to ascertain and evaluate the facts

underlying a dispute than would the Federal Governmant. There ig

in Zact significant legal recoursse available in both Federal ard
State forums to individuals alleging a violation of section S(f) of
thae Statehood Act.

Although the Ninth Circuit initially held that native Kawaiians could
not bring suit directly to enforce aection 5(£f) of the Statehood Act,
it has subsequently allowed native Hawaiians to bring suit to enforce
the Act under the Civil Rights Act, 42 U.8.C. § 1983. Sea, respag-

N SCAVXaNgd - PFanacwd Wnshe ASS’n h' HAWS 2.1 Home s
C ion, 588 F.2d 1216 (9th Cir. 1978), cert., denied, 444 U.S,
826 {1379); ("Keaukaha I"): 739 F.2d 1467 (9th Cir. 1984) ("Keaukaha
II"); Price v, Hawail, 939 F.2d 702 (9ch Cir. 1990), gcext. denied,
60 U.S.L.W, 3265 (October 8, 193%1). ' The Ninth Circuit has noted
however, that while it has jurisdiction to hear prospective claims
under the Statehood Act by native Hawaiians, it does not have
jurisdiction to hear claima for retroactive relief. Such claims are
barred by )r.he Elevench Amerdment, Ulaleo v, Paty, 902 F.2d 1355 (9th
Cir. 1890).

In addition to the Faderal remady provided by 42 U.S.C. § 1983, the
Hawaii legislature has enacted lsgislation authorizing the award of
both prospective and retroactive reliaf to native Hawaiians for
claimed viclations of the HHCA and the section 5(f) trust.¥ These
claims and the State processes under which they are heard are
predicated upon Statae law and State implementation of the HHCA. They
implicate no Federal responsibility either before Statehood or
thereafter. Although Federal action remains available to enfozce
the HHCA, the increasing availability of Federal ard State remedies
to individuals, as well as the changed character the HHCA has assumed
since Statshood, esuggests that Federal action to enforce secticns

W Act 395, SLH 1988, authorizes native Hawailana to sue in State
court for prospective relief effective July 1, 1988. Act 323, SLH
1991, establishes a claims panel and proceds in State court for
native Hawailana to secure monetary damages for alleged breachas of
trust that occurred betwean Statahood and the effective date of Act
39S.
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4 ard S(f) of the Statehood Act would be appropriate crnly in rare
instances. .

IV, Conclusicn

For the reasons discussed above, we conzluda that the United S:tates
is not a trustee for native Kawaiians. We further conclude that the
HHCA did not create a fiduclary responsibility in any party, the
United States, the Territory of Hawalli, or the State of Hawaii.
Ceputy Solicitor Fergusor’s opinion of Auguat 27, 1979, ig superseded
and overruled %¢ the extent that it is inconsistent with this
memorandum,

o Somams

Thomas L. Sansonetti
Solicitor
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