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IN THE UNITED STATES DISTRICT COURT.
FOR THE DISTRICT OF HAWAII

SELWYN A. ROBINSON, ELEANOR ROBINSON,
RUSSELL S. ROBINSON, RUTH R. LeFIELL,,
MARION R. KEAT, JEAN R. WEIR, SELWYN
A. ROBINSON, ELEANOR ROBINSON, BRUCE
B. ROBINSON, Trustees under the Will
of AYLMER F, ROBINSON, HELEN M. ROBIN-
SON, iIndividually and as Executrix,
Estate of LESTER B. ROBINSON, BRUCE B.
ROBINSON and KEITH P. ROBINSON,

Plaintiffs,

V.

'GEORGE R. ARIYOSHI, Act.'?.n'g Governor,

GEORGE T, H. PAI, Attorney General,
ANDREW S. 0. LEE, Deputy Attorney
General, SUNAO KIDO, MNEWTON MIYAGI,
LAPRY E. MEHAU, MANUEL MONIZ, JR.,

MOSES W. KEALOHA and HISAO MUNECHIKA,
Chairman and Members, Board of Land

and Natural Resources, MCBRYDE SUGAR
COMPANY, LIMITED, OLOKELE SUGAR COMPANY,
LIMITED, IDA ALBARADO, HELEN B. H. CHU,
HENRY J. CHU, CHEE KUNG FUI SOCIETY,
LAPAZ FRANCISCO, MARCELLINO FRANCISCO,
ALBERT K. KAAILAU, LINDA P, KATAKAPU,
ANN N. KALI, HARRIET U. KANO, JUNICHI
KANO, KIYOSHI KIMATA, ARNOLD W. F.
LEONG, KATHERINE A. LEONG, LO SUN D.
LEONG, TAI HING LEONG, HANAYO T. NAUMU,
WALLACE A. NAUMU, HIDEO NONAKA, HIROMI

NONAKA, IWAO NONAKA, KAZUO NONAKA, MASA- '

TOSHI NONAKA, SHIGEKICHI NONAKA, TAKANO

- NONAKA and TAKAO NONAKA (SMALL OWNERS),

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAIL

. . -

SELWYN A. ROBINSON, et al., '

CIVII, NO. 74-32

Plaintiffs, -
vs, -

GEORGE R. ARIYOQOSHI, et al.,

Defendants.

Nt Nt N Nt N Nat Nt Satl Nt Nt P
-

DECISLION

Succinctly stated, the nominal plaintiffs, t@e Robinson
family (hereinafter G&R), ask this court: : '

(1)_T§ enjoin defendants Ariyoshi, Amemiya, et al,
(State Officials), who are respectively the Governor.
Attorney Ceneral, Deputy Attorney General, and Chairman
and Mempers\of the Board of Land and Natural Resources of
the State of Hawaii (State), from interfering with the |
transportation and use of waters of the Hanapepe River
(Rivér) for.irrigation purposes in the same manner and
with the same property rights.therein as existed prior to

the holdings of the Supreme Court of Hawaii (Supreme Court)

in McBryde Sugar Company v. Robinson, 54 Haw. 174, 504 P.2d

1330 (1973) (McBryde I), and McBryde Sugar Company v.
Robinson, 55 Haw. 260, 517 P.2d 26 (1973) (McBryde II), viz.,

that the right to running water could not have been and was
not transferred into private ownership by the mahele and that
therefore the "State is the owvner of all the wate:";in.the
River;l
(2) For a declaratory judgment that the decision of the
Supreme Court in McBryde I is void and without effect to the
extent that (a) it adjudicated the normal Qurplus water of

the River to be the property of the State, subject only to

4
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appurtenant water rights (a claim never made by the State).
(b) it adjudicated that rights to ancient appurtenant water
cannot ‘be separated from ownership of the land and can only
be used on the land to which it was originally appurte;ant;
(c) it adjudicated that with respect to water awafded to
them, neither Mchyde nor G&R, nor any of the plaintiffs, may
transport that watef‘out of the watershed; and (d) that the.
English commsn law doctrine of riparian rights is the law
governing the use df‘Hawaii's stream waters.

Also named as "defendants" were McBryde Sugar Company

(McBryde) Olokele Sugar Company (Olokele) and Albarado,

Chu et ~gg; (Small Owners). These nominal defendants in fact
seck the same-general relief against the State Officials as
do G&R and, for purposes of this decision, unless partic-
ularly identified hereafter they will herein be included
with G&R in the tern "plaintlffs" as distinguished from the
nominal plaintiffs G&R. Olokele filed a cross claim against
McBryde, the State Officials énd the Small.Owners, alleging
that the decision in McBryde I, although not yet actually
implemented by the State Officials, casts doubt upon the
validity of its lease with G&R, seeking determination of

its rights in and to the waters, McBryde also filed a
counterclaim against G&R and the State Officials secking a
determination of its rights in and to the waters. The Small
Owmers also filed a similar counterclaim against the State
Officials. All plaintiffs seek a permanent injunction against
the State Officials interfering with their riéhts.

All plaintiffs claim that the judgment of the Supreme
Court was cntered (a) without subject matter jurisdiction
and (b) with neither procedural nor substantive due process
being given to the plaintiffs, in violation of the Constitu-

tion and statutes of the United States, This court ﬁas
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jurisdiction under 28 ﬁ.S.C. §§ 1131, 1343, 2261, 2283,
and 42 U,S.C. § 1983, As appears hereafter, the amount in
controversy far, far exgeeds $10,000. . .
Background " 4 .
In 1959, this case started like gentle tradewinds --
each of the plaintiffs and the State claiming certain rights
to and in the waters flowing down the River, in accordance

with what each of the parties, including the State, thought

was the well settled water rights law under Hawaiian

statutes and decisions. McBryde filed its complaint on
March 4, 1959 a2gainst the State, Olokele, Small Owners, etc.,
in the Fifth Circuit Court (Kauai) for determination of the ‘

appurtenant and prescriptive water rights of the parties

" and their rights to storm and freshet water in the River.

~No one, not even the State, raised any question about the

severability of water rights from the riparian lands along
the River, or the right to transport the River's waters
for use out of its watershed. Nor was any question raised
about the rights of the parties to the normal flow of surplus
waters of the River (excepting only certain claims of
rights therein acquired by prescription). All parties took
for granted that these rights were solidly embedded in the
law of waters of Hawaii. No one even mentioned the possible
application of the English common law doctrine of riparian
rights to Hawaiian waters.

The trial lasted from May 5 through August 17, 1965,
and produced a record of 3,483 pages plus voluminous

documentary exhibits. The trial judge's amepded decision

.was filed January 30, 1969. In it he delineated the rights

of the parties with respect to appurtenant water, prescriptive

water, normal surplus water, and storm and freshet surplus

water in the River.
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? ﬂ All parties and the trial court accepted as unquestion- ~
2 ably settled water rights law in Hawaii (1) that all normal K
3 surplus water belongs to the konohiki of the ahupuaa or : ‘Ei:
4 iu Eggggg on which it originates, (2) that water rights "
s are severable from riparian lands and nay be freely trans- ’
] ferred.to any land, within or without the watershed upon ‘?2
1 which they arose, subject only to che‘water rights of others
8 in the same waters, and (3) that water rights may be .
9 obtained by prescriptive use.
10 o . Only McBryde, G&R and the State appealed, their appeals
kT B concerning, primarily, the trial judge's rulings on = . éé&
12 appurtenant and prescriptive water xighcs,3 as well as the ;——
13 use of storm and freshet surplus water. The Supreme Court ‘
L} in Mcngdé I.(a) upheld the trial court's adjudicétion of ;
iﬁi thelappurtenant water fights of the State, McBryde and the -
18 . ‘small Owners; (b) affirmed in part and reversed in part the
- 17 adjﬁdication of G&R's appurtenant rights; and (c) reversed
18 the adjudication of McBryde's prescriptive rights.
18 ~ Then, ignoring both H.R.S. § 602-5(1) 4 and its own
20 Rule S(b)(Sj,5 the Supreme Coﬁrt decided, sua sponte,
2 withoﬁt wérning to any of the-parties nor argument from them
22 (é) fhat the State owned all the waters of theikiver, be
2 they normal,6 storm orifreshet, subject only to appurtenant
% riparian rights under English common law doctrire of
% ‘:iparian rights, which doctrine was declared to apply to
28 all flowing surface waters of the State; (b) that there was
21 ﬁb surplus water in any stream in the State -- the State
28 - owned all flowing water; and (c) that neither G&R nor
U " ‘McBryde had any right to divert their appurtenant waters
30 of the River outside its watershed.
3 ’ As Justice Marumoto said in dissent: "That decision
32  has no relation whatsoever to the.judgment appealed from ;
| i
ovtan | . 4 |
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% % % gnd 1s neither within the issues raised and tried in
the circuit court nor within the questions presented and 
argued‘to this court.“'.McBrzde I, 54 Héw. at 201.

" The majo:ity's rationale in McBryde I, for these

completely revolutionary holdings was grounded-entirely on V//

(1) a specific portion of the Principles Adopted by the .

Board of Commissioners to Quiet Land Titles in Their
Adjudication of Claims Presented to Them, adopted by the
Land Commission on August 20, 1846 and approvéd by resolu-

tion in the Legislative Council on October 26, 1846,

'RLE 1925, Vol. II, 2124, 2128 (originally enacted as L. 1847,

at 81, 85) (hefeinafter Land Commission Principles), which
announced that the maheie left unimpaired the King's power
"“to encourage and even to enforce the usufruct of lands
for the common good", id, at 186, and (2) § 7 of the
Enactment of Further Principles (hereinafter Further
Principles), originally published as L. 1850, § 7, at 202,
and presently compiled in HRS § 7-1, which, the court held,

codified the doctrine of riparianism as it existed in

' Massachusetts and England in the mid-nineteenth century,

and that under that doctrine water rights acquired by virtue
of ownership of lands along the bank (ripa) of a stream or
river were appurtenant exclusively to those parcels of land
and could not be transferred to remote parcels. Id. at ‘
191-98.

When all parties (except the State), including the
non-appellqnt Small Owners and Olokele, petitioned for a
rehearing, the court permitted G&R, McBryde and the Small
Owmers to address themselves only to two issues:

1. The pertinent portion of HRS § 7-1, which
B e e O e hute books cver sinca, roads:

"The people shall also have a right to drinking
water, and running water, and the right of way.

-5
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The springs of water, running water, and roads
shall be free to all, on all lands granted in
fee simple; provided, that this shall not be
applicable to wells and water-courses, which
individuals have made for their own use."

Is the foregoing statute material to the determination
of the water rights of the parties in this case? If
so, why, if not, why? .

2. The parties in this action introduced evidence,:
as the record shows, to show that parcels of land in
the Hanapepe Valley were entitled to appurtenant water
rights for raising taro at the time of the Mahele or
the Land Commission Award. The trial court found
certain parcels were entitled to appurtenant water
rights. Under what principle or theory of law are the
owners entitled to apply the appurtenant water rights
to parcels of land other than that to which the court
fouggsthe right was appurtenant? McBryde II, 55 Haw.
at . .

Although those parties asserted constitutional grounds

‘for reversal of McBryde I in their petitions for rehearing,

the majority (three justices) in McBryde II refused to
consider the same and summarily and most tersely, in a
completely unenlightening per curiam opinion, held: "After
careful consideration of the bfiefs and arguments presented
at the rehearing, we find no reason to change the decision
filed herein." -lg; at 261. |

Justice Marumoto again dissented. Justice Levinson
also dissented, and, in probably the finest opinion of his
judicial career, made such a detailed, enlightening and
convincing analysis of '"long established and unique
principles of Hawaiian water law," id. at 268-298, that.this
court in substance adopts his analysis of those principles
7

as a component part of its own decision.

Analysis of the Majority Opinion

A review of the authorities cited in note 7, supra,
shows, beyond even a shadow or a doubt, that before
McBryde I pre-Captain Cook Hawaiians had tranéported surface
water out of its watersheds; that Kamehameha himself, before

he had conquered the islands, in his native Kohala homelands

' -0~
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similarly diverted water; thdt those justices of t;ha Supreme
Court of the Kingdom, when the Hawaiian language was domz.nant:
over the Engl:.sh and when the justices were personally

famxhar w:Lt:h the ‘events and principles giving birth to the

Great Mahele likewise stated as appears in Peck wv. Ba:.ley,'

supra n. 7. 8 Haw. at 671, in 1867 Allen, C.J.:

[I)xrigation early claimed the attention of the
cultivators of the soil on these islands, not only
fxom the fact of its being a2 necessity on most of the
land, but from the fact that [taro raising] * * *
::equn.red flowing water, and hence in all portions of
these islands the traveler will see evidence of ancient
water cdurses * ¥ *  The water courses [in the'idhupuaa

" involved in the case] have existed from time irmemorial

. and were ‘doubtless made by the order of some ancient
King, and when the late K:Lng [Kamehameha II1} conveyed
these lands to the proprietors [pursuant to the I’r:mc::.ple
of the Great Mahele] the rights of the water courses, in
their .full enjoyment, was included as an appurtenance.
:While the King owned this Ahupuaa, he had a right to |
apply the water to what land he pleased, but after the
water courses were made, * % % his conveyance of land }
bordering on the Wailuku river will include the r:l.ghts |
of water in said river, which had not been before granted |

In_the followmg paragraph Chief Justice Allen states: °

'.i?he kula land of the defendmt has no riparian rights, ard :.t: does
mot appear * * ¥ that it has any prescriptive rights of -
irrigation * * %, ‘There is no cdoubt that the lew which regulates °
the vuse .of water would be somewtat different in tropical o
comt::u.esfmmthatmanorc’nemlautui . . . -_-v

One hundred six years after Peck the Suprazze. Court: dis=-

" missed Chief Just).ce Allen's conclusmns c_:f law as "dicta* and

.the court itself undertook to “review the Great Mahele and the

laws which implemenrited" it. McBryde I at 184. The court then
determlned that because (a) the King had not conveyed “his

' sovereign prerogatives as head of the nat:v.o. , One of Whlch
was the prerogative: ""3rd. To encourage and even to enforce the usufruct
of lands for the common good" and (b) the court ‘believe[d] that the
right to water is one of the most important usufruct of lands", therefore
“'the xight to water was specifically and cfefi.rdtely reserved for the
people of Hawaii for their common good in all of the land grants."

Id at 186, .
Thusly did the court "proceed to spit thc victin for the

barbecue, 8 and held that neither McBryde nox G&R owned the

-7~




It

® 0 S O W D m

TR T
o R B8 B B

16
17
. 18
19
- 20
21
.22
. ‘2.3

25

26
21

28
- 30
31

32

Yl‘!—-ﬂtnm'nne

LN

water of' the River' the. St:ate owned it:. |

But the court was not through with its cul:mary creations.
It held that while ' appur't:enant water right to taro 'land
attached .to the 1and when title waé confirmed" wnder the mzhele,
nevertheless, because "the use of the word 'appﬁri:enmt' [citing
Webstexr's D1cta.onary] indicates * * % wyater ﬁ.ghts vhich [are]
% % % amexed to that partictlar parcel of 1lad conveyed by the oﬁ.g:mal
grant * * % the ng'nt to the use of water [so] acqnn:ed*““‘may onlybe
used [on the)] % * * partlmzla,. parcel of land to vhich the ngxt is
appm‘tenant and any cont::ary indications in our case law are oven:uled "
Thereby all of the case law and literature cited in note 7, '§Q.13, were
durped into the glowing coals. "hus, neither McBryde nor Gay & Rebinson :
may transport’ [the:lx appm:t:enant] water to anotha: watershed Tk

Id. at 190-91 (foot:note orm.tted)

The court then m.thdrawmg a sl:.ver of dicta from the now} |

" Water .for domestlc purposes ¥ * * is in any event assured
under Hawaiian law", decided that "the right to domastic. water
*'% % wasg ¥ ¥ * the r:.ght guaranteed in - 'Enactmant of Further |

Principles,’ “enacted by the Hawaiian Govertment: onAugqst 6,
1850," viz., “The people * *.% also shzll have a xight to
drinking water, and running water, and the .:r.;ighi:. of way." The
‘court then basted the sizzling plaintiffs. “the temm 'ruming
water' must mean water flowing in * * * streams and rivers. We
also believe that the xight to “ruming wate.r' * % ¥ guarantees a land -
owner the same flow of water in a stream * % * as at the time of the
mehele, without substantial dimmition,” i.e., "in the form and size
given it by nature." McBryde I at 191-93.

The court next proceeded to reason that because many

of the missionaries had come from Massachusetts, bringing
that state's law with them, law which was founded on English °
common law, therefore the right guaranteed in the Further
Principles, supra, "was * * %* a statutory cnactment of the

doctrine of riparian rights" as cénstrued under the

: . .

ce 0

-
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Massachusetts and English commen law! Then and thereby‘the

court gave to McBryde, G&R and the Small Owners the rié%t

to divert water on to their taro patches, then return it v

to the River and thereafter watch and enjoy the sight of

the waters of the River flowing down to sea. Id. at 197
MeBryde s claims to any. prescriptlve rights in the water

were also summarily disposed of- since the State owns all the

- water, no prescrlptlve or adverse use rights can ever be

clalmed against the State. The court, giving lip service
to the ‘doctrines of res Judlcata and stare dec1sls held

that “the rule of Te“f' V.'Cay * % % is blndlng on the State

L 3

in thls case." Id. at 179. Nevertheless G&R's clalms to

normal daily surplus water" along'w1th 'storm and freshet:

. waters" ‘also went into the same coals. Slnce'Gaz II "was

based upon the assumptlon that there would be % * % 'normal
daily surplus water' after the water rlghts of all [othexr
owners had been determlned]," since both the State and

McBryde owned lands below G&R along the Riyer, and each was

. enititled to have thé River flow "in the ‘shape and size_giveri

it by nature™ and that amount had nevex beeﬁ determined --.
"thus, there ‘can be no *. % % 'normal dally surplus water, "

and Gay & Robinson is entitled to [no Vater] under " Gay IX II '

-1d. at 199. - .

The barbecue was done! |

. From the manner in which the court wrote the majority
oplnmon in McBryde I it was obvious that the court
determlned without notice to any party of its 1ntent that
it was going to completely restructure what was universally
thought to be the well settled lawtof waters of Nawaii.
The court sua sponte ‘decided that all the flowing watexs of
the stredms in the State should belong entirely to the
State, subject only to appurtcnant use under the English




common law doctrine of riparian rights. It was str:.i.ctly'a '

1
2 "public-poh.cy decision with no pr:.or mderlymg "legal"
s just:.f:.cat:.on therefor. The maJor:.ty wanted to see streams
4 runnmg down to the sea on an all-year-around bas:‘.s. Knowing
'5 that th:Ls was squarely contrary to the accepted state of
' '3 water rights law of Hawa:u., the court first declared that the
7 rule of stare declsrs d:.d not apply to water rights law. In
. 8 this case stare decisis interfered with the coprt's policy! )
"9 The preceder'lt used by the court for overthrowing the .
10 entire line of cases e11d authority set out in note 7, viz.,
1 .Helveringfv; Haliock, 309 U.S. 106, 119 (1940)»wa§, as
12 pointed out oy Justice Marumoto in Mcngde I not sound
13 authorlty on the facts for the result the court had dec:.ded
14 it was going to ach:.eve. Helver:.ng did not concern real
15 property -- nor watexr -~ nor d:Ld it brmg about a violent
. .16 d:.slocatlon of the accepted 1aw and v:.rtually complete dis-
. s ruption of the established agr.tcultural system of the state. '
18 Moreover, the port:\.on quoted was :anomplete. 'I'he entire
19 . sentence read: "But stare decisis is a princ:.ple of pol:.cy
20 and not a mechanlcal formula of adherence to the latest
2'1. decision [here is as far as McBgde I wanted to duot-,
and so stopped}, however recent and questionable, when
22 .such 'adherence involves collision with a'prior doctrine more
28 embracmg in 1ts scope, intrinsically sounder, and verified
24 by experlence." ‘McBryde I’ at 180. The very doctrine which
25 McBryde I rejected was by virtue of having been tested in law
26 and in fact for over a century and a half .more ewbracing in
21 its’ scope,’ intrinsically found to be‘soundcr by Hawaii's
28 kings, jurists,_legislators and businessmen,.end verified by
29 . actual ex‘pericn.ce with the results of the doctrine.
A | e speciousness of the reasoning of the majority for
31 such ovcrthrowing-is well illustrated by: the method in which
82 it held that "the right to water was specifically and .

~10- '
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%211 claims for landed property. *. %.*. shall be tested by.

. of the ahuguaas and 1‘113 kupono acqu:.red no vested interest

 right to drinking water and running water and rights of way.

definite].y reserved for the people of Hawaii for their common |
good., Id at 186. The court's syllogism went somewhat
thusly: The function of the Land Commission was to investi--
gate and pess' on all" claims to land ;n'the Hawaiian Kinédom :
and the Commission ado;;ted certain prineip}es in 1546 which .
wexre approved by resolution of the leg'islatﬁre proﬁcied that‘
those princ:.ples, and according to them be confirmed or
rejected." Id at 185 By those principles the Commiss:.on was|
to convey the King's "pr:.vate oxr feudatory r:.gh * % % not | .
his sovere:.gn prerogat:.ves as head of the nat:.on." Id at
186. Since the 3rd. prerogat:.ve "to encourage and even to
eiforce the usufruct of lands for the common ‘good" and the
right 'to water is an important usufruct therefore"'to .
encourage ‘and *. *. % enforce the usufruct of lands" meant that

the K:Lng Tesexrved all of the water for the 'Krngdom- the owners|

in the streams conta:.ned within then.r lands.

re
o

-Xf the court's log:.c were to continue, then it wag not

until the Enactment of Further Principles (leter' '§'."577 RH 1925

three yedrs later thdat t‘he ownexs of the lands acqu:.red any
r;.ghts whatsoever to water. That Act accordmg ‘to the 1976
interpretation of the court's majority, ‘meant that for the

first time in three years the owners of the land had the

In holding that the Enactment of Further Principles made it

“"exystal clear that the statute reserved to land owners the

right to both 'drinking water' and 'runnin 1vater"', id. -at

192, the court ‘eomplet'ely by{wassed the fact that the section
was never meant to.apply to the general public ox to, general
land owners' rights! The heading of the section, with greater

cxrystal clarity, shows that' it was intended to apply to

«1)-
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‘"Building materials, water, etc.. landlords titles

subject to tenants' use." Id at 192 n. 17. The statute
was never intended to apply to the general public or
reserve anything for'the "people" of-the Kingdom. . It was
solely aimed at giving to the hoaainas, as- former tenants
at sufference but not owners in fee of a kuleana within an

ahgguaa, the rxght to take flrewood house—tlmber, thatch -

etc., "from the land on which they llve, for their own private

use ¥ * ¥, The springs of water, running water, * * * shall

be free to all [hoaainas], on all lands granted in fee

sxmple Ibid. (emphasis added) o CL
The statute obv1ously applled only to the rights of the’
tenants vis-a-vis thelr former landlords, and Justlce

Robertson, in Oni v." Meek, 2 Haw. 87, 96, in 1858, upon

.analyzing the meaning of this very section held that the
woré "'people" as used therein.vaé fsynonymous with the term
tenants" (emphasis in'griginal)..Nevertheless the cturt
unrestrictedly -leaped oﬁer,thét ﬁbvioué fact gnd the ancient
law thereon and‘concluded that by those éfmplistic words the
English common law rule of rlparlan rxghts was envrafted
into the Hawaiian law. Manlfestly the court had pald no
attention to the statement of Justice Robertson in Kake wv.

C. S. Horton, 2 H;w.'209, 211 (1860):

It is argued by counsel for the defendant, that
the Common Law of England is in force in this .

" Kingdom, and that therefore the action cannot be
maintained in this Court. In our opinion, this
argument is not sound. We do not regard the Common
Law of England as being in force here eo nomine as
a whole. Its pr1nc1ples and provisions are in forxce
so far as they have been e*pressly, or by necessary
implication, incorporated into our laws by enactment
of the Legislature; or have been adopted by the rulings
of the Courts of Record; or have become a part of the
common law of this hlngdom by universal usage; but no
farther.

.

The entire rationale of the majority is one of the

grossest cxamples of unchLercd Jud1c1n1 construction used

<
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" Gay II suura 31 Haw. at 395:

|

I Hassachusetts, % % % brought with them the’Engllsh eommon 1aw

- the partiés -- not ‘even the '‘State -- thé'Supreme Court lifted

out of context the Statement of Chief Justlce Perry in

Hawaiian law ox anclent Pawallan system mentloned in the

o adhievelthé'result desired -- regardless of its effect

upon the partles or the state of the prior law on the" subJect,

Although, as Indlcated above; the English common law

doctrine of riparian rights had never been raxsed.by any of °

Water for domestic. purposes on a lower ahupuaa
is-in any event.assured under Hawaiian law. Every
portion of land, large or small, ahupuaa, ili or
kuleana, upon which ‘people ‘dwelt was, under the
ancient Hawaiian system whose retention should, in
.my opinion, continue unqualifiedly, entitled to
drinking water for its.human occupants and for their
animals and was entitled to water for other domestic
purposes. At no time in Hawaii's Judlc121 hlstory
has thls been denied, :

The court then rhetorlcally asked 1tse1f “NOW'whet is this

decision?" McBryde I at 191. Next the court arguing for

itself, stated' S ’ SRR LR A
[T]he term 'running water' must meadn wa ter flowing
in natural wa2tercourses, such as streams and
rlvers. We ‘also believe that the right to "rumning
water'" as contained therein guarantees a land ownerxr
the ‘same flow of water in a streaw or river as at
the-time of the mahele, without substantial dlmlnutlon,
or the right to flow of a stream in the form and size

g.glven it by nature. This xight may be in connection

with his right of launderlng, canoeing, sw1mm1ng,
bathing, etc. Id. at 192-93.

Finally the court determined that the reason such “law" was

enacted was because the m1331onar1es, "many of'whom came £from

as recognized in Massachusetts."” Id at 193. The-court

continued then to analyze the Massachusetts and English law

of waters and concluded: - ' S

.

It would appear that in the light of hlstory
and historical background of the Hawaiian Kingdom,
the provision of the law cnacted in August 6, 1850
vhich reserves to property owners the "right to
drinking water and running water," was a codifica-
tion ur statutory cnactment of Lhc dectxine of
riparian rights recognized as part of the common law

-13-
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that it was the missionaries who engrafted Massachusetts

of f:.na.nce. In 1857 Allen became Chlef Justn.ce of the

| with the English common -_1av~:r. In writiné; and makiﬁg the law

Louisiana [Code Napoleon]. From both * * % T have borrowed

by the English and Massachusetts courts.' 1d.-at.197
(footnote omitted).

Contrary to the Supreme Court's conclusatory assumptioﬁ
common law upon Hawaiian, it was John RJ’.cord‘..,9 Hawa.:‘.i.'s
first lawyer who, after beiné appointed at'tzoi:ney general_ in
1844, drafted the three Orgam.c Acts of 1845-47, i. e., to
Organize (1) the Execut:.ve Ministry, (2) the Executive
Departments, and (3) the Judiciary Department:

i William L. I.ee""0 was Hawaii's second lawyer, who in -
August 1847 was appomted pres:.dent of the Board of
Comm:.ss:.oners to Quiet Land T:Ltles and a month later, in .‘
September 1847 was appo1nted to the Privy Council. It was
he who presented to the Privy Counc:.l' details for tﬁe plan
for actual division of the lands in The Mahele.’ e '

In 1850 Elisha H. Allen,!

the third 1ax;'yer, arrived as

Amerlcan counsel and 1n September 1853 was appointed mn:Lster

Supreme Court of Hawaii.

R:Lcord Lee and Allen, to be sure, were all educated in

Massachusetts and New York. They were thus very familiar

for the Kingdom of Hewaii, however, each of them followed
out the Resolution of the legislature of September 27, 1847,

i.e., that the laws of Hawaii should be "adapted to the wants

b

and conditions of the Hawaiian Nation." Thus Lee, in prepaxring
the Criminal Code, acknowledged his indebtedness to those who
had prepared a penal code for Massachusetts (Common Law)

*and also to those of Mr. Livingston in the penal code of,

largely." And Judge Lee conclt.;ded, "My chief aim has been

to be so brief, simple and dircct, in thought and language,

.
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-as not. to confuse the native, and yet so full as to satisfy

his incredsing wants, together with those of the naturalized )

and unnaturalized foreigner:ﬁlz

The Supreme Court in 1976“ therefore, couid not with
integrity dlsmiss Chief Justice Allen's statements as to the
ancient Hawaiian, law of waters as dlcta. Chlef Justlce.
Allen 1n 1862 was far, far more famillar'WLth the Hawalian"

"princxples and the customs practlces and laws of the

Hawallan Klngdom than were the justlces of the Kawaix .

%,’-

Supreme Court over 100 years later.

As appears from the wordlng of the statute relled on

-

'by the Supreme ‘Court, nelther Ricord nor Lee mor Allen

dxrectly used the Massachusetts cémmon law ‘in draftlng the

Kinvdom’s first codes.. And Allen, as 'shown by his'opinion

- in Peck, supra founde& his decision upon the Hawalian

practices and customs -~ not solely upon the English common

law, .0 L S P

The Supreme'Court summarized its deéision thusly:

VIII. SUMMARY )

' . 1. As between the State ‘and McBryde, and McBryde
and Gay & Robinson, the State is the owner of the water
flowing in the Koula Stream and Hanapepé River. How-
ever, the owners of land, having either or both.
riparian or appurtenant water rights, have the right
to use of the water, but no property in the watex
itself.

2. The State, McBryde and Gay & Robinson have both
appurtenant and riparian rights to water in connection

. with land within Hanapepe Valley. However, under claim
of such rights, neither McBryde nor Gay & Robinson may
transport water to another watershed.

3. TUnder the doctrine of riparian xights, owmers:
of land adjoining a natural watercourse have the right
to a flow of a river or stream in the shape and size
given 1t by nature. Thus, under such right there can
be no "normal daily surplus" water.

4., McBryde has no prescriptive right to water, as
no one may claim title or interest against property

owned by the State.

5. YStoxm and freshet" water is the property of -
the State.

Neither McBryde norxr Gay & Robinson has any xight to
divert water from the Koula Stream and Hanapepe River
out of the Hanapepe Valley into other watersheds.’

-l5~
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- §1 milllon in bulldlng an extensive water transportatmon

system for irrigation of their sugar 1ands, found their

. owners of land under the common law doctrine ‘of riparian T

- rights.

" v. Robinson, the pleadings, evidence eddueed; exhibits,

. o

The immediate and obv1ous JmpaCt on the Parcies was:

L

s e

1. "Water rights" which, as prlvate PTOperty has peen

bought, sold and leased freely, and whxch had been the subgec;.

of taxation as well as condemnatlon, were for all practical

purposes rendered worthless.

2. GS&R and Olokele, which had experided almost

system made’ unusable ‘and much of their cane lands destined

-

to’become pasture. MeBryde was destlned to suffer the same
fare. ° ' ' _ .

* Thousands of acres .of sugar and other agricultural lands’
on almost everf‘major island would be exposed to‘the’same o
fate: even'thdugh the owners were not parties to the suit;.

The State'acquiredi free of eharge: 21l of the running '

waters. of the State, subgect only to the rights of riparian

As indlcated above, the Supreme Court ‘on rehearing,
pald no attentlon to plalntlffs challenge to the eonstltpr
tionality of its dec1sxon, even though this ﬁae reised in
plaintiffs' briefs on their afplication for rehearing.

The constitutionality of that decision; thed, becomes the

basxc questlon now before this court for determination.

FIWDINGS OT FACT 1
" Turning now to the trial before this court, and based

on the record, including all prior proceedings in McBryde

stipulations, requests for admission, and answers to

intexrrogatoxies, the court finds:

1. The Findiags of Fact of the trial court consisting

of Findings 1 to 65 (Plaintiffs' Exhibit 7, pp. 7 to 49),

.- | -16-
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none of which were modified on appeal by the Supreme Court,
are adopted as.facts in determining the ‘constitutional and .
othexr federal claims before this court. ' .
2. In the Pretrial Order entered on March 4, 1965 in
McBryde approved by the State, MéBryde ‘and G&;R, it was
admitted that GSR were "the owners of the ilis kupono of .
Koula and Manuahi, ‘that pla:.ntlff (McBryde) is the ownex of
the ilis kupono of Eleele ‘and Kuiloa and that the State is
the ownexr of the ahupuaa of Hanapepe. (Answer to Request n

No. & of G&R -for Adm::.ss:.ons)

3. The ownersh:.p of the normal surplus water of the

Koula Stream which 'flows into the Iﬁlvler_vwe_s admitted in the -,

proceediugs in ﬁcBg’ de ’to be 'the property of GSR and

at no time ‘did the State ‘or any other party deny or ch.spute
G&R's right to take ‘the. normal surplus water so owned out
of the River and to transport the same to Makaweldi.

(Answer to Requests Nos. 6 7 and 8 of G&R for Admn.ss:.ons)

4. At no. time pr:.or to the entry of the judgment by

- the Supreme Court in McBryde I did any party dJ.spute ox

‘ deny the right of any other party to transport any water

which he might own by "appurtenant", “prescr:.ptn.\{e or
“normal surplus" right for .use on lands other than those
from which those rights originated, and to sell or lease
sUch:'rights separate from the iands from which such rights

originated. (Answer to Request No. 10 of G&R for

Admissions) 13

5. In the trial of McBryde, the State conceded that
McBryde was entitled to the appurtenant water rights of
LC Aw 7928 Apanas 1 and 2 to Maluaikoo, LC Aw 10010 to
Makahiki, LC Aw 10526 to Naloheelua and LC Aw 19-B to
Kanchiwa, although McBryde had no title or intcrcst other

than said water rights in said lands. (Answer toRequest No. 11..

¢ ) ) -"17:'
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of G&R for Adm:.ssions, Conclusions conta.ined in "Court
Exhibit 1" Pl, Ex. 7, pp 39- 43)

6. In the ‘McBgde trial the State cla;.med and was
awarded by the judgment of the Fifth Circuit Court the

appurtenant water rights of 0.026 .acres of .land in Grant 11149-

(formerly Government Lot 6B) and of 0.14 acres of land in
Grant 10832 (formerly Covernment Lot 54B), although the

State had no title or interest other than said watex rights .

in said lands. (Answer to Request No. 12 of G&R for Adm.ss:t.on

7. The only 1ssues of fact or law tried inm McB:z‘. de
in the Flfth Circuit Court were (1) the :.dent:z.ty and extent

of privately or .publq.'cly ownéd land having a,ppurtenant wat:er..' -

rigjnts, and privately or publicly ovmeci water rights owned
. separately fr‘om' land, (.'2') the quantity of water a:tt::ribﬁta'ole
to the identified water rights, (3) McBryde's claim bjr ' .
_adverse possess:.on against G&R to prescrn.pt:t.ve water out of
G&R's normal surplus water and. the quantity of such

prescr:.pv..rve water, and (4) the claims of the State, McBryde

and pla'n.nt:.ffs to a division of the storm and freshet surplus

(Answer to Request No. 13 of G&R for Adm:.ss:.ons and trans~
scr:.pt Pl. Ex. 1, p 99 et gg_q_ )14 . |
8. Following the Sl_,tpreme Court 'opini.ox"x in McBryde i,
timely petitions ‘f.or rehearing were filed by McBryde and by
“ G&R (Pl. Ex. S.C.-62 and S.’C.-éS) aod a "Motion for Partial
Vaca.tion of Opinion and for Opportunity to Present Evidence
and Argument" was filed by Olokele, its first active appear-
! ance in the appeal to the Supreme Court.(Pl. Ex. §.C.-59)
which was promptly denied (P1l. Ex. S.C.-60) .: _'l‘he'two
petitions and the motions contended inter alia t;hat the
transfomation of private property (without claim having
been made therefor by the St:atc) into public property and by

Judicial proces.,, w:.t:hout compen"atlon to those whose

’ L -18-
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property was so taken, violatee due proceSS'of lau;.and that
the deprivation of property was effected without giving the
partiee tne opportunity to present evidence and to be heard
required by procedural due process. '

9. On June 18, 1973, the Supreme Court: entered an order

directlng McBryde, G&R the -State and the Small Owners to

submit briefs limlted to narrow issues related to (1) the

115 and (2) the use of appurtenant

water on lands other than to which the right is appurtenant )
(PL. Ex. S.C.<66). The restriction of the issues precluded
argument or hearzng as to the basic question of the valldzty

of the State approprlatlon of privately owned surface water:
10. . Since no party appealed from the trial court's
award to the Small Owners of appurtenant water rights of
50,050 gallons per acre per day, like Olokele, none of the
Small Owners took an appeal from the txial judge's award.
11. At oral argument on September 18, 1973, the Justices

then stated that'argument would be limited to the two issues

speczfxed (supzra,; Finding 9). (No record exists of the oral
argument the court having refused to have an official

-xeporter present.) Plaintiffs were given no opportunity to

argue against the McBryde I decision forbidding ttansfer of
their watexs out of the watershed, which deprived them of
mwost of the value of their water rights. The mzjority

opinion after rehearing was, as.indicated supra, a curt.per

‘curiam that the ‘court found "no reason to change the decision

filed herein." The majority refused to hear or consider

plaintiffs' constitutional claims.
12. No payment was or ever has been offered or made to

any plaintiff by the State for the taking of their several
vested properties in their appurtenant and prescriptive water
rights: '

13. In 1927, the Territory of Hawaii, the State's'

predecessor in interest, commenced an equity procceding

.19~
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in the Firsc Cn:cuz.t Court (Oahu) against G&R }Iawanan Sugar
Company, Limited (Olokele s predecessor in interest), i
McBryde and 133 other's alleging thdt the Territory had water
rights to 220.72 acres of-land in Hanapepe'Valley and‘wa.é. )
entitled to approi;imately 50,600 gaf.llpnfs‘ per 'aere pexr day of
wé.tei:. ’. It also alleged that McBryde was the owner of 110.65
acres of land in. Hanapepe Valley "entitled te water for
irrigation purposes."” It alleged that the 133 others had
water rights for :u:rigation or for domestic purposes and
asked that G&R be enj o:med from d:.vert:.ng water which had

the effect of depr:.v:t.ng t'he lower owners of wa.ter rights to

which they were ex_lt;.tled. Since it .eoncerped water rights

on Kauai, this case was ‘dismissed under the doctrine of

forum non converience (3ea Territory v: Gay, 32 Haw I 404(1932))." |

The £iling of this complaint cor-xétituted a judicial admission

+ | by the Territory that tiie water rights Gf McBryde whether

ancient, appurtenant or prescrz.pt:.ve were being properly
used by NcBryde ‘for irrigation purposes. . ) .
14. In 1927 G&R in contemplation of a suit to
determ:me water r:.ghts in Hanapepe Valley perpetuated
test:.mony of kc.maama witnesses (E:x. G&R - G—"3) In this
perpetuation proceedlng, the Terr:.tory and McBryde took the '
position that when kamaainas referred to land as "kula
(dry), the kamaainhas meant ‘that the lands were mot in taro
cu]_..tivation at the time they (the witnesses) first were
faﬁ\ilia-r with the land, but could nevertheless:‘ be "wet"
lands at the time of the mahele and thus entitled to water
rights. The p051t10n of McBryde and the State was sustained
by the McBryde tnal court over t:he objection of G&R in
adjudicating the water rights in Hanapepe. (Findings of

Yact, Pl. Ex. 7, pp. 30-31)

15. Since the amount of watex per acre used in taro

-20-
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'cultiVation in 1848 was the basic<measure for watsr'rights
under Hawaxian law: in 1930 the'Terrxtory joined'w1th
‘McBryde in a scientific experxment runnlng over several
years to simulate ‘the ‘ancient Hawaiian practice of taro
cultivation at the time of thé mihele, in order to determine
the messure of water duty to be awarded psfiodicaily. 'The
McBgzde trial court made ‘findings based on the results of
this experlment. ' " . o
16. Upon dlsmisssl of the ‘equity suit referred to in
Paragraph 13 abovej Equity No: 2911'(§;ffit5§7;v3 Gay,
Ex. MPJ~6 P. 3) was flled in April 1928 citing only G&R.

and Hawallan Sugar Co., Ltd as being parties necessary to
determine ownership of the normal surplus water. The purposs
of thé 'suit was "to establlsh a cla:m'by the Terrltory to t1t1
in surplus waters ar1s1ng on the 1ands“ of G&R so as to .

utillze the ‘same to contlnue the lrrlgatlon of kula land

in the.Ahupuaa of Hanapepe below the boundaries of the 1118.

of Manuahi and Kouls (Ex. M-J-6, pt.Sé). In these pro-

' ceédipgs.Tefritbry of Hawaii alleged that the Ahupuaa of

Hanapepe

""is a portion of the public lands of the Terrltory
of Hawaii, the fee simple title to which is in the

* United States of America and the Terxritory of
Hawaii, under and by virtue of the provisions of
the laws of the United States of America, is
entitled to the use, possession and control .
thereof." (Ex. M-J-6, p. 6) ~ 16/

BY‘Gai I it was decided that "the Ili of Koula though
situate within the Ahupuaa of Hanapepe was never a part of’

the ahupuaa," 26 Haw. at 393, it was an ili kupono.

17. The trial court, in that suit, the Supreme Court on}

appeal, and the Ninth Circuit Court of Appeals on further
‘appeal all xecognized that Gay II concerned only "normal'
and daily "surplus waters" and not prescriptive and

21
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epr;uﬁ:tenanc rights 2ud made a fi.'nal det'.ermination of the
ownership of such "normal” su:ps. L | - |
‘18.' The Judgme’xt in ___gz_I}_ determined that. two of the
partners of Gsm as the adJud:Lcated owners of the :Lli'ku'u'ono
on whic‘l the stream arose, and not the Texritory, were the
owners of the nomal surplus waters flow:.ng from their lands

into the River and as such were fxee to tranmsport normal

' surplus water to :ern.vated sugar lands on adjacent 1ands

outside the valley 17 . B " "

19. “In 1941 G&R leased land at Makaweli to Olokele fox

the purpose of conduct:.ng a sugar plantat:.on w:.th the

requirement that C&R deliver a share of G&R's water from

e., out of. the Hanap'._pe

water'shed " In the yedrs 1945 "hrough 1949, Olokele expended

Panapepe ‘to Olokele ‘at Makaweln.,

$788,839.35 on buz.ldlng the Hanonu:. Tumel. (Answefs to
Requests Nos. 21, 22 and 23 of G&R for Adrnss:.onu) '

. 20. - ' G&R and its lessees (Olokele and Hawaifan Sugax

Co.).and HcBryde have respectively spent sums accounted in

the m:.ll:.ons of dollars to develop sugar plmtatlons at
Hanapepe, Makawel:.,_Eleele, Wahiawa, Koloa, ‘Lawai and -
Kalzheo, all on the ‘Island of Ka:uai; which include areas whex:

sugar cane cannot be ‘grown without irrigation by water

d).verted from its natural watershed. " (Testimony of Selwyn A

: Rob:.nson, Roland D. Gerner, Richard H. Cox and Ex. }I—J-G

p. 53) The rainfall in the area of G&R's. and Olokele's
sugar cane fields is auproximately 23 inches a year, .
inade;iuate to grow cane. Irrigation necessarily depends on”
bringing in water from the Mauu‘ahi and Koula streams on the
east and the Makaweli river on the west. The Makaweli river
while it runs wholly within G&R's ahupuaa of Ma‘kaweli,‘ is

in a separate watershed. (Testimony of Selwyn Robinson,

Ex. 0—15)

-22-
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_21l. For a period in cxcess of °eventy-five years, th~

several govemments of Hawai:. have executed the laws of the.

. Kingdom, the Territory and the State of Hawaii in a manner

I

which has bee'n éuided by court decisionc on the questz.on of

surplus water, which expressly or :.mpl:.c:.tly acknowledged

the t::.tle to surplus water rests in the owner of the a’nuouae

be transported out of the watershed of orig:.n. - (Testimony

of- Richard H. Cox and Ex. M. Fed -10)18
22, Since 1899, McBryde hds been continuously engaoed

.in the prodt.ctlon of sugar cane ‘and :.ts 3.rr:.oatlon watex hes

) been partly surface w'eter and partly mderground water. The

.transmttal of" water from the River and the use of tlns

water 1n part on. the Eleele .and Xoloa Plantations and outsid

the Hanapepe.watershed for irrigation has been continuous

~ since the ‘construction of the or:.g:unal nu:nn on the R:.ver

>

prior to the year 1900. (Stlpulatlon, Ex. M-Fed -1)

"~ 23. MyBryde ‘cultivated 5,955 acres on its sugax.
plantat:l.on wh:t.ch ‘extends from Ha ﬂapepe to Waikomo (Koloa) .
a da.stance of 9 miles and, except for 300 acres, all is
irrigated land. An average of 30 to 40 million gallons per
day is utilized for 1rr1gatlon, coming from four principal
surface supplies' prev:;.ding over half the supply, and five
pumping stations with underground sui:plies. McBryde.produc:
31.,'716 tons of sugar in 1972 with a gross income from sugar:
and molasses of $§5,586,531.00. (Ex. M—Fed.-—13: pp. 1,2)

_24. McBryde's surface and underground water supply
from Hanapepe averages over 20 million gallons per day and
is transpe‘rted by three major ﬁitches' extending 5-1/2 miles
to the cast of Hanapepe Valley; and that these }Ianapepe
supplles Provide the prlmary J.r*‘:.oatn.on .,upply for 3,200
acres of cane ‘on the _)‘;_l_i_ of Elecle and 'nhugxiaas of VWzhiawa,

-23~
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" Kalaheo and Lawal. (Ex. M-Fed.-13, p. 2)

|

.25, McBryde's suzfaoe;smpély from the Wshiawa, .Lawai
and Omao streams proﬁides about 13,000,000 gaiions per day
of lrrlgatlon water for 1,790 acres of its other cane lands.
(Ex. M-Fed.- 13 P..2)

26, In rellance on its water supply McBryde’ had

expended as of Degember 31, 1972 the sum of 411,863, 392 43

in capltal 1mprovements for its irrigation system, mill,

madhlnery, equipment and other facllltles st111 in serv1ce

to operate the plantatlon as follows:'

Irrlvatlon System

Water development _‘ .' - .'.' - § .340,131.00
.:Reserv01r | e .' j'A . - o 752,646:@2 '
Pump station T " 420,190.52
Ditch system - 631,576.07
_ Other irrigation facilities - 1,088,247.07
U swtotal L ©3,232,790.68
Factory end other buildings . 896,559.65

MeChinery and equipment . :.'5,173,912.;9.

Roads and bridges : : ©,502,855.00
Electric power system (developed C-
primarily to prov1de power for :
the pumping of irrigation wate*) . 1,656,950.30

. Domestlc water and sewer systems 300,324.61
Total - - - | $11,863,392.43

Expenditures for capital improvements 1isted above do not
include expenditures ﬁade.for acquiring land or for .
improving the condition of the land for purposes of
cultivation, nor does the compilation include the cost or
value of growing crops. (Ex. M-Fed.-13, op 2, 3)

27. The parties herecin have stlpulatcd that plamntlfi

McBryde and Olokele have 1ncurred

“substantial expenditures subsequent to 1930 in

w24 -
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.the diversion of water from the watershed to the
Hanapepe River and in the use of that water on

their respective plantations. The amounts expended
.in the construction-of the Hanonui Tunnel alone o
were in excess of $119,000 by the Robinsons and
$788,880 by Olokele. McBryde's expenditures

exceeded $558,000 for pumping equipment and siphons
and $60,000 for the construction of a reservoir to ,
store water." (Ex. 0-14) L . *

[ R

: The.figurés referred to in this stipulation are ipciuded»

within the total expenditures of $11,863,392.43 shown in
Pérggraph 26 ebove. ' L

28, By an "4greément and Bill of Sale" made as of .
Apgusf 1, 1941, Olokele was aésigned the lease of’Hawéiian |
Sugax Companx dﬁ.iés'plantation nesr Hanapepe:‘ (Teééimony h

of Selwyn A. Robinson; Ex. 0-1). Olokele leases from G5

~ the. lands to Which:wétefs:wéfe beiﬁg diﬁerted-from the River

since the filing of Territory v. Gav. (Ex. 0-2, 0-3 and 0-4)

When G&R leased prdpe?ty to Olokele (and: Hawaiilan Sugar),

the leased properties were being used for sugar cultivation
] . Lt . ©

-with waters transported from the watershed of the River.

(Tes;imony'of'Selwyn A. Robinson and Roland D. Gerner)

29, .The.piaﬁtarioﬁs'of G&R, Olokele and McBryde could
not be operéted at anywhefe'nea% their preéént s?ze without
wgter from the watershed'qf the River...(Testimony of‘
éélwyn‘A. gobinsoﬁ{ foIand D. Cerner, énd Richard A..Cbxjf

. 30. The Bobinson.lease to Olokele, dated July ;5;

11944 (Ex. M-I-27) restricted Olokele to the growing of sugar

cane (p. 67). The rent was based on a formula which may be

called 5% of Olokele's gross proceeds from "511 sugar cane
and molasses and by-products" (pp. 19-21) or 25% of its net
profits (pp. 21-23). The lessors agféed to maintain and
operate the Oiqkele ditch and the Koula ditch and to deliver
57% (p. 28) of the yater from those two ditches which are
connected. (Seg Ex. 0-15). The lessors agreed to delivex

their harvested cane to lessee's mill, and lessee to make

“25-
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it into raw sugar (pp. 38-4")
31. G&R en:oloys 174 employees on a.ts sugar. plant:at:t.on

' and 11 on its ranching. operat:.on. ‘In -1973 its pension

-obligations to its gmployeeé demanded-a lump s‘um;c,a?ital'

"lands are assecsed at $666 an acre (or $333 if dedlcated)

fund in excess of $1,555,000. (In 1975 G&R paid Prudential
Insurance Company of Amer:.ca $1,241,026.53 to fund its
pen51on obllvatlons )

. 32, Without i:_:rigétion _watei‘, .t:he only.use for most of
G&R's sugar lands would be ‘as part-time pastuxe, peéauSe oL
the intermittent”flowing streams would provide d;inking'wéter
for the cattle only during the rainy months. - Ihereforé,
onl} the aréés near énough'to the Makaweli RiVe§ couid.be
used as pastu*e durlng most of the year. - A

'.['he sugar lands, ZLf um.rrlgated would be app*aised as.
“very poor pasture;? at an assessed value of $8 an acr¢~4

or {4 if ded:.cated to avr:.cultural use. Tn contxast, "cane'

indicating $951.42 an acre as a sound value.

33. Before cBryde I, the Small Owners could sell °
the:l.:c watexr rz.ght:s (usually to one of the three plalnt:.ff
plantations) at a "rule of thumb price" of oéne acre qf
water rights for one acre ‘of dry land. Some“pad sold,
and thus s‘everved, appurtenant water rights. McBryde T
rendered these Severed 'rigt;ts useless and of no va?.ue.

State Action

34. For many years, some of the Small Owners used portions'
of the waters owned by them on lands to which the watezrs
used were not originally appurtemant.” (Ex. A-3, Testa.mony

of Hideo Nonaka

Governmental Recoenition of Private Ownership of
Vater and ol the Transportaoility of Water

35, The defendant State Officials and their predeces-

sors, the State and its predecessor, the Terxitory of Hawali,

26~
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'.1 the Territory for use outside of the watershed of origin.

have for at least a century, repeatedly entered into

variety of transactfons. recognizing private ownership of

)| normal surplus water and’the right of persons with rights t

appurtenant prescriptive, and surplus waters to divezt thos
weters for use beyond the watershed of orlgln. By way of
illustration, these transactions inclﬁde the following:

(a) the.taxation of water as private property and the
valuation of land for tax purposes with consideration of -
_the enhancement.in value resulting from,the iand's access

tO‘Weter diverted from'bejond the watershed of origin;lg.
(b) the acoeptance by the State of forest reserve

surrenders under whlch water r10hts were reserved to the
20 . .t . . . . . : -

transferor,

(c) transactlons (1nc1ud1ng the lease by the State to
Olokele. of a portlon of Olokele's Hanapepe Plantatlon) in
which property is leased to prlvate partles with the
government reservxng the rlght to transfer the water ri ghéé
of the 1eased property to others,21 :

(d) the condemnation of property Wlth eater rrghts
reserved to the condemnee,22 _ _

(e) transactions in which the transportzbility of
weter beyond the watershed of oriéin is specifically rec-
ognized;23 ' ‘ . . _. . ". .

(£) transactione in.which water rights were sold by
24
“ 36. The existing State tax statute (HRS § 246-ld(f))
lists “water privileges, availability of water and its
costs" as a factor to be considered-in fixing the valuation
of the land. (Ex. M-Fed.-1l, Attachment Para. No. 7.
Plantations owning private surface.waters nave been and axe

being assessed a tax on the higher value of their land by

rcason of the availability of the water outside the watershi

«27-
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of or:.gm. The applicatior{ of the State formula daﬂ"-loi:ed

by the tax. adm:.m.strators -for the valuat:.on of :.rrigated

sugar lands is based on the State's assumption that surface

waters can be privately owned and tramsported for irrigation

as determined by the consistent Hawaiian decisions.

‘(M.Fed.-~1, Attachment Para. No. 7 and tesfimony of

Richard H. Cox) _ _
37.. The taxab:.h.ty as well as severab:t.llty of privatel
owned surface water :Erom the land to which it was orz.gmally

appurtenant was expressly conflmed by the. 1913 dec:t.s:.on

,of ‘the Supreme Court in' Tn Re Tax°s Wa:.ahole Water Co.,

21 Haw. 679 (1913). The Tax Appezl Court: of ‘the State of
Hawail. decided that a prior Supreme Court: dec:.sa.on tha.t
water r:.ghts 'severed in owners"n.p from the lands can no
longer be regarded for purposes of taxation es appurtenant
to the lands to which they were originally appurtenant” had
not been'eilperseded by the 1932 tax law revision, (L.5.932 24,

c. 40, § 26; HRS § 246-10); Re Tax Appeal of L. L.

" McCandless Trust Estate (No. 685 in the Tax Appeal Couxt.-

of the State of Hawaii -(1:963), @re?orted, Ex. M-Fed.-1,

Attachment Para. No. 10).

38. A basic agreement acknowledging private ownership

and xight of transportation of major sources of water for

" the Island of Maui was executed March 18, 1938 (“the 1938

agreement") (see Stipulation, Ex. M-Fed.-1, Para. No. 22
and attachment thereto). The 1938 agreement provided a |
perpetual arrangement under which water owned by the pr:wat:e
owners as well as water leased fxrom publ:.c sources origi-
nating in the east part of the Island of Maui could be
-transported for use in the arid plains in the central area
of Mauvi, 7This was accomplished by. the granting; by the

Territory to East Maui Irrigation of perpetual easements

«28-
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covering its aqueduct and by effecting a pemanenr. agreement

as t:o how the port::n.ons of the flow 1n the aqueduct o which

shall be considered the company watex" and the portion that
is considered "pubiic f_ﬂatez'_" sﬁétl]7 bear the'expense of upkec
and operation of the aqueduct. All licenses 'to use puﬁlic
water originating in East Maui that have been issueci bj the
Terrltory and the State s:.nce 1938 have been under that;
agreement, (Stlpulatz.on E>.. M-Fe.d 1) '

-39, The State in 1970 granted a 1icense to Waizhole
In::.gat:x.on Comoany, Limited for a per:.od to- December 31, 20(
This l:.cense :.s for publ:.c water to be conveyed through the
Wa:.ahole Turmel to the leeward side of the Island of Ozhu
and the 13.cense refers specifically to the fact that water
conveyed by the aqueduct includes “watexr obtamed from .
sources owned privately" by Waiahole Ir;rigafioﬁ Company:

(Ex. M-Fed.-1, Para. No. 28 and attachment thereto)

* Water by the Government and by Prlvate Persons

40. Since the ‘edrliest redogn’:‘.tiori of private propert;
inhHawaii, rights tc surface waf:efs heve been bought, seld,
leased and oi:he‘:'wi.se. dealt with as othex private property.
The government has ‘bought and paid for privately owned
surface water ‘and all .branches of the Hawaiian goverm;aené

have consistently dealt with surface water however owned ox

- acquired by the governwent in all respects and in the same

manner as private persons. (Pl. Ex. 10, p. 4; > al1
exhibits; attached to Stipulation, Ex. M-Fed.-1).

41. Major ditch systems have b.een'developed by private
owners for'.transporting water for irrigation on.cach of the
major islands of Hawaii. (These are described generaily in
the 1917 Federal Government-Report, Ex. M-Fed.-2, pp. 74-79

and are brought up to date with some details as to the

29~
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Aamounté of surface water delivered in Exs. M-Fed.-14 and

M-Fed.~17.) The construction and development of these--
systems was encouraged by.(l) the quy.of Hawaiian law
establishing the Private ownership of surfa;e watexr aﬁd_the
transpdrtability'éf all water, however owned, for irriga-i
tipn,za and (2) by statutes authorizing the acquisition of
rights of way over both public and private lahdb for tﬁe'
construction of aqueducts which have been in effect since

1872. _
42, The East Kauai Water Company, formed in 1920, has

- constructed ditches,- tunnels and other aqueduct facilities

‘at a cost of up to $1,000,000 for the transport of government
water used for irrigation and domestic use.

43, Pioneer Mill Company of the Island of Maui had, in
1917, irrigation equipment including 6-1/2 wiles of tunnel
'for'bringing 50 000,000 gallons of water from the mountains.
The Terxitory in the years of 1911, 1915, 1917, 1927, 19&0 ’
and 1964 leased and deeded to Ploncer M111 Company reservoir
rights, rights of way for irrigation dltches, and granted -

other xrights so as to make possible the operation of this

 extensive irrigation system carrying both publicly and

privately owned waters over government lands, (Ex. M-Fed.-2,

P. 77; Ex. M-Fed.-18, Appendix 2, p. 9)

. 44, On the Island of Hawaii, the Hawaiian Irriga-
tion Company leases surface water from the Bishop Museum
which it transports over the lower Hamakua Ditch. The
construction of this system of tunﬁels, ditches and flumes

to bring water out of Waipio Valley began in 1904 and was

- completed in 1911 "at a multimillion dollar expense." It

transports 26 million gallons of water per day out of the
Waipio Valley for a distance of approximately 12 miles

through and across more than 50 ahupuaas along the coast of

«30-
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- thereon. (Ex, S.0.-12) Paragraph 8 of the lease reserves all

waters, including surface watexr, to the State, and Paragraph

FPl—Sandstone I
1420 3—puM—s29

the Island of Hawaii.?! (Ex. M-Fed.-17, p. 4).
45. 1In 1964 the State deased to Olokele State land

in Hanapepe for the purpose of maintaining sugar plantations’

26 requires that the land shall be used for "intensive
agricultural uses." The.water brought by Olokele thiough

the Olokele and Koula ditches carrying the private waters
owned by G&R and leased to Olokele constituté the sole water
used in maintaining this irrigated plaﬁtation. .If'this
water were not available to Olokele Sugar Company fof use in
‘carrying out its contractual obligation-to the Staée, there
“ecould be no Olokele Sugar Company.'" (Testimony of Roland D.

Gexner)

46. On December 23, 1970, thg State.purchased'surface
water rights owned by Waiahole Irrigation Company and the
deed recites the manner in which such rights were acquired
by Waiahole Water Company in 1912 (Ex. M-Fed.-l, Attachment
to Para. No. 26). The deed, approved by the Deputf Attorney
General for the Stéte, confirms State'recdgnition (1) that
surface water was "originally owned and held by" various
private owners and (2) that these rights could be separated
from the lands to which they were appurtenant. (Ex. M-Fad.-1,
Attachments to Para. No. 26 and Para. Nos. 8 and 9)28

47‘. Both the State and the City and County of Honolulu
have repeatedly acquired privately owned surface water rights
by suits in condemmation for which payments were made
pursuant to statutoxy requirements. (For example, suits
wexe filed in 1940, 1945, 1946, 1954 and 1966 réferred to
in Ex. M-Fed.-18, Appendix pp. 12-13)

48. On July 27, 1962 McBryde sold land to the State

consisting of portions-of three kuleuanas in Hanapepe, and

' -31-
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M&B}ydé }pscrved to itself all water':rigﬂéé.li éltéﬁs
26,27 and 28 in Ex. M-Fed.1) Other sales of McBryde land
to the State with reservation of surface waterlrights‘té
#tself (Itgms 26, 32 and 39 in Ex.M—Feﬂ.l)-were.maAe of
portions of Koloa kuleanas purchased by McB;yde for its
water rights.

49. The State permitted the owneré to resérve their
privately owned water rights "vested” in the final order of.
condemnation'in‘civil No. 1195; in the Circuit Court of the
Second Circﬁit, being for the purpose of condemning land
for the Kahekili Highway, Waihee Bridges and Approaches.
The order entered May 19, 1972 excepts from the con&emnatioﬁ

- "those certain water rights vested in Alexander &
Baldwin, Inc. . . . and Wailuku Sugar Company . . .
by way of Exchange Deed dated Juné 23, 1924 and
recorded in the Bureau of Conveyances in Liber 740,

- Pages 164-181, and saving and excepting any other -
water rights of Wailuku Sugar Company in the .
property sought to be condemned herein, provided
howvever that in developing and maintaining such
excepted water rights, neither Wailuku Sugar
. Company nor its successors or assignees shall
disturb the highway to be constructed over said
condemned property." (See Ex. M-Fed.l, Para.

No. 27 and attachment)

50. Immediately before statehood, the Nawaii Water
Authority (created under the provisions of Act 22, S.L.
1957) submitted to the iegislature its report on the state
of Hawaiian water law. Part 3 (Water Rights) states:

‘"Water Rights and Water Development.
Surface-water rights in Hawaii are considered
property rights and can be sold or acquired
separately from the land to which they are
appurtenant., The legal right in Hawaii to

© transport surface water from one watershed to
another, not permitted under riparian water law,
has made it possible to provide irrigation to
Hawaii's water-deficient and generally better
arable lands and develop a sound agricultural
economy. Extensive developments of surface
water have been accomplished under Hawaii's
existing surface-water rights law. It can be
concluded that the many court decisions have

. firmly cstablisyed the principles of surface-
water rights in Hawaii. It does not scem likely
that any legislation enacted to materially alter

' -32-

g




W O a3 O > N =

L
1

.33
14
15
16
17
18
19

20
21
22
23
24

26
27
28
20
30
31
32

¥ii-~8andatone

existing surface-water rights law would be held
unconstitutional by Hawaii's courts nor does there .z
appear any need at this time for legislation to

- strengthen or change this system of surface water
law." Water Resources in Hawaii, Hawaii Water
Authority, Mar. 1959, pp. 64-635, 29/

51. The long recognition of.separability of water righﬁsﬂ

is summarized in Hutchins, The Hawaiian System of Water
Rights, p. 121, as follows:

“The water right, while appurtenant to land
foi the benefit of which the easement exists, is
not an inseparable appurtenance. That is to say,e
it may be severed in ownership from the lands by a
separate-sale of the water right, after which it
cannot be regarded, for purposes of taxation, as
appurtcnant to such lands; or it may be separately
leased; or it may be separated from the lands by
prescription." 30/ ‘

52. In 1910 the Congress amended Section 55 of the
Hawaiién Organic Act to empower the Territorial Legislature

to:

"by general act provide.for the condemnation of
property for-public uses, including the condema-’
tion of rights of way for the transmission of water
~for irripation and other purposes.” Act of May 27,
1910, 36 Stat. 443, 48 U.S.C. § 362 (cmphasis added).

Pursuant to- Congressional authority, the Territorial

Legislature in 1911 provided:

"“Corporations organized to develop, store,
convey, distribute and transmit water for irriga-
tion, . . . shall have the right to exercise the
power of eminent domain as hereinafter provided . . . .

"“Such corporations shall have the right to
condemn rights-of-way ovexr lands and property for
ditches, tunnels, flumes and pipe-lines necessary
or proper for the construction and maintenance of
a system for conveying, distributing and trans-
mitting water for irrigation, fluming, mill use
" Act 124 S.L., 1911 (now § 101-41, 101-42 HRS),

53. At least since 1880 taxing statutes of the Kingdom
and succeeding governments have recog?ized'that surface
water severed frqm its land of origin is taxabie as property,
per se (L. 1896, c. 51, § 17; L. 1932 2d, c. 40), and water
rights are assessable separately for tax purposes. (Waiahole

taxes) 21 Haw. 679 (1913), supra; (McCandlcss taxes) No, 685

-33-
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{ Tax Appeal Court of the State of Hawaii (1963), supra;

RLH § 246-10(f).
CONCLUSIONS OF LAW

Plaintiffs have claimed several grounds as entitling
them to the relief sought. G&R maintain that federal common
law must apply to their claim as against the State aﬁthorities
because of the federally affirmed decision in Gay II. All
plaintiffs claim that their rights are protected under
43 U.S.C. § 661. . ”

The two basic grounds of relief urged by the plaintiffs
are that they were deprived of their property and their
water rights -- property rights of great financiai ;alue ~-
without eitﬁér procedural or substantive due process,- in '
violationréf the Fourteenth Amendment.

Unquestionably, if the state legislature had enacted a

law attempting to accomplish what the -Supreme Court did in

McBryde I, the transgression of the due process clause of the

Fourteenth Amendment would be obvious. “The violation is
none the 1ess'clear>when that result is accomplished by the
state judicia?y in the course of [interpreting state law].
The federal guaranty of due process extends to state action
through its judicial as well as through its legislative,
executive or administrative branch of government."

Brinkerhoff-Tarris Co. v. Hill, 281 U.S. 673, 680 (1930).

At the inception therefore, a determination must be.madev
as to whether plaintiffs' rights were destroyed without due
process having been afférded them by the court.

Procedural NDue Process

As appears above and as decried by Justice Marumoto in
dissent in McBryde I, the effect of the judgment of the
Supreme Court was to deprive the plaintiffs of their property,

water and water rights, without affording any of them an

-34-

e W e cvmeiee e @ w




b 1

o o1 b W »

© o

10 -
li
12
13
14
15
16
1
18
19
20

21
22

23

25
26
21
28
29
30
81

32

opportunity to be heard in their defense. The state court
violated not only its own rules, but the state law as wéll,
by deciding the case on issues that were never raised or

argued.

-

Thereafter on the almost farcical "rehearing", although

the due process issues were urged by the plaintiffs, the court
refused to permit argument thereon or consider the same.
Rather, the court extended a clearly pro forma invitation to
the plaintiffs to "prove to us why we were wrong" on issues
and conclusions assumed sua sponte and decided éua.spdhte by

.

the court.

On this basis alone the judgment of the court would have
to be declared void, for if permittea to remzin in full force
and effect, plaintiffs have been deprived of property rights
without ever having had a fair and meaningful opportunity to
defend against their being handed over to the State on a
silver platter without even a request by the State for the
gift. 7

A ruling on this ground only, however, would not go to
the merits of ﬁlaintiffs' claims.

Federal Common Law

G&R has argued that the federal common law must be
applied to their own claim of water rights, since those rights
were determined by a federal court in Gay II. This

position evidences an attempt to extend Hughes v. Washington,

389 U.S. 290 (1967), and Bonelli Cattle Co. v. Arizona, 414

U.S. 313 (1973),to G&R's federally affirmed rights. Any

such extension has been curtailed by Oregon v. Corvallis Sand

& Gravel Co., 45 U.S.L.W. 4105 (January 12, 1977),which
specifically overruled Bonelli and, accoxding to Justice
Marshall in dissent, foretold the overruling of Hughes.

The factual problems of land boundaries along navigable

' -35-
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waters, upon which the above cases were so narrowly focused,

i 1s not here in question. The title of plaintiffs to their

respective riparian lands and water rights perforce camé to
them through the Kingdom, via the mahele. No rights were
acquired from the United States following annexation. As

pointed out in Oregon v. Corvallis Sand & Gravel, supra,

once the title to land shall have passed._into private hands
and become vested under United States law, then, upon state-
hood, that property, like all other property in the state, is
subject to state legislation. To hold otherwise would negate
the equal footing doct?ine.

Federal Rights Under 43 U.S.C. § 661

Plaintiffs have urged that 43 U.S.C. § 66131 gives
federal protection to them as possessors and owners of vested
water rights under recognized customs, laws and decisions of
the courts of Hawaii. Section 661 applies only to "pubiic

lands" of the United States. Upon annexation all government

"lands of the Republic, including the "crown lands', became

the property of the United States and thus "public lands."

See U. S. v. Fullard-Leo, 331 U.S. 256, 269 (1947). Those

"public lands'" of the United States, however, were never
subject to sale or dispo§a1 under general federal law. By

§§ 73, 91 and 99 of the Organic Act,32 all those lands (with
certain named exceptions) were entrusted to and became
"public Lands" of the Territory of Hawaii and '"the laws of
Hawaii relating to public lands * * * shall continue in
force." (§ 73(4)(c)) Thus § 661 had never any application to

the "public lands" of Hawaii, nor to plaintiffs' water rights.

Vested Rights
¥y the Organic Act, §§ 1, 5, 6, 7 and 10, the laws of

Hawaii, as they existed under the Republic of Hawaii were

continued on in full force and ecffect, unless inconsistent

with the Constitution and laws of the United States, or the

' -36~
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bro&iﬁiong of ﬁhelAct. By_ehe’Admissibh Act,33 the Staté‘

I succeeded to the title which 'thé Territory had to its’puSIié

lands (§ 5) and all Territorial laws were continued in force
(§ 15). Aftef the mahele, the lands involved here'were and '
are private, and until McBryde I, rigﬁts to surface'ﬁaﬁers.
unquestionably, went with the land. Neithe:iunder Annexation
nor Statehood were any rights of private property curtailed,
let alone summarily taken away, by or for either the United
States, the Territory or the State. Only the §upreme Court
of Hawaii, by McBryde I and McBryde 1II, undertook to do that -=-
and without compensating the owners thereof. . .

| As is manifest from the above, from the very beginning
of Hawaiian law on waters, and for over 100 years thereafter,
water rights were severable from the land to which such rights
were appurtenant and surface water was hgld to be freely }
transportable out of.itg watersbed.» The rights pf owners
along a stream were far more than mere riparian rights under

the  English common law.. "Tﬁéir right is to divert and consume-

not merely to use apd return.'" Carter v. Territo:y{-24 Haw.
47, 61 (1917). ) |

Congress as well as the Territory and State, By giving
the power of condemnation of rights-of-way to private corpora-
tions for ditches, flumes, etc., for irrigati&n, fluming and
mill uses, encouraged and facilitated the diversion and trans-
porting of water out of its watershed.
' From the days of the Kingdom until even now, the govern-
ments of Hawaii have taxed severed wéter rights, as such, or
have provided that water privileges, availability of water,
and its costs are fgctors to be considered in fixing land
values. Lands with severed water rights, even after
McBryde 1I, are taxed for land value only, i.ec., as if without

water,

—— - -
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.j The several governments of Hawaii have purchased surface
‘:2 water from private owners, have condemned private water ri.ght:s.1
3 have sold and exchanged lands, with water rights reserved to

4 private owners and have granted gasements for ditches:and
5 pipelines to transport water across government lands.
6 By the terms of sugar cane leases of government land, as
7 well as in other leases, such ac to some of the Small Owners,
8 in order to carry out the provisions of the lease regarding
9 the crops to be grown, the private lessees are forced to
10 . transport privately owned surface water on to the governmént»
1 land. The leases were entered into upon reliance by the
12 State as weli as the lessees of the well established law of
13 " || water as it was kﬁéwn and accepted by ali, including the
14 State, before McBryde I,
15 As indicated, there has been a continuous government
16 policy to encourage the transport of water for private
17 economic use, ‘ |
18 . On Kauai, Oahu and Maui, the great majority of the
19 sugar cane lands are irrigated lands, and on the island of
- 20 Hawaii three (formerly four) plantations are irrigated. The
21 '"irrigated" sugar plantations have millions of dollars
22 invested in tunnels, dams, ditches and pipe, for trans-
23 porting water out of its watershed.
24 Undef the “new law" of McBryde I, Olokele and McBryde,
25 certainly, and other plantations also, would be put out of
28 4 business and G&R's lands would be reduced from high value
21 cane lands to low value pasture lands, i.e., worth only
28 one-third to one-tenth of cane laudﬁ‘ The employment of many
29 hundreds of workers on sugar plantations would be jeopardg‘
30 izcd.sa
31 O Without delving into all of the legal ramifications of
32 Gay IT, it can be said with certainty that thereby:
EPE=Gnpdsting | 5! : 3 o8 l
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(1) C&R were declared to be che owners of the ilis

_kupono of Koula and‘Manuahi.:___h~

(2) The common Law_déctrine of riparian rights (as:noé,.
decreed by McBryde I) "saQe 6n1y'as to one featuré Qf’the 
Carter case, that'reléting to freshet waters, it is not and
never has been. the law in Hawaii." ‘Gay II at 396.

{3) fhere ié nérmally a surplus of water flowing_in

the River over and above the quantity required to satisfy the

prescriptive and appurtenant needs and rights of certain lower}

kuleanas and other lands of the ahupuaa of Hanapepe.

| (4) Originaily the Kiﬁg was the sole owner of watéts
and the laﬁds and'he "could do with either or both as he
pleased. * * % [N]o limitation * * * ever existed or was
supposed to exist to his power to use the éﬁrplus waters as

he saw fit." And citing Peck v. Bailey, supra, 8 Haw. 658:

“If ahy of the lands [conveyed,bf the King or awarded by the
Land Commission] were entitled to water by.immemorial usage,
this right was included in the conveyance as an appurte-
nance." Gay II at 385-86. The water qppurtenant to each
land belonged to the owner of the land and was severable
therefrom and.was transferable either with or without grant
to other lands irrespective of whether such other lands were
riparian or nonriparian (provided only that no injury was by

the diversion made to the rights to other lands)." Id.-at

*400.

(5) G&R as the owners of the ilis kupono were the owners
of the streams originating on the above ilis and are therefore
entitled to use and divert such waters thereof as they sece

fit, after leaving in the streams 'the quantity required to

satisfy the needs of certain lower kuleanas and other lands

in the ahupuaa of Hanapepe which have become entitled to

water by prescription or to which water rights were

- =39~
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1 -appurtenant at the time when land commission awards thereof

. were made." Id. at 382, These lands would be the lands of

the State, McBryde and Small Ownérs;'_As owners of the ilis

kupono, G&R were owners of the normal surplus waters of the

two streams and could divert and transfer the normal surplug
as G&R pleased.

(6) G&R's water rights have financial value. Id. at

Substantive Due Process

As preceding analysis makes manifest, Hawaii's wgte:
rights law was, generally, well settled and stable .prior to
McBryde I. The right to appurtenant waters was conveyed
with the lands awarded under the mahele. The awardees of
the ahupuaas and ilis kupono were given the same rights of

control of the waters arising thereon as had the King. The

right to take and divert surface water out of the watershed

was ﬁnquestioned,4even by the State. Water rights were -
severable from the land, at a price. The English common law
doctrine of riparian rights was not the law in Hawaii. Hawaii .
Supreme Court decision after decision had established the ‘
above rules of law.

McBryde I therefore came as a shocking, violent devia-
tion from the solidly established case law -- totally
wnexpected and impossible to have been anticipated. It wa
a radical departure from prior decisions.

Based upon well settled law, the State, the plaintiffs,
and many others in the same class as the plaintiffs had spent
millions of dollars in dams, ditchés; pump equipment, planta-
tions, mills and farms, to utilize the surface waters of
Hawaii. Some of the plaintiffs had entered into contracts,
some into contracts with the State, whicﬁ compelled them to

use diverted water to fulfill those contracts.

: -40-
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It had been decided in Gay II that G&R had certain rights

to surplus water, superior to the Sdﬁté, a decision to @ﬂich

the State's predecessér in title, the Territory of Hawaii, was
a party. . Yet by McBryde I, that decision was reduced to an
empty husk -- the court grudgingly giving lip sexrvice to the.
doétrine of res judiéata, McBryde 'I-at 179, and then rénderiﬁh
it meaningleés by séying in.effect{ You won the judgment in

Gay 1I but

"by the Mahele and subsequent Land Commission Award
and issuance of Royal Patent right to water was not
intended to be, could not be, and was not transferred
to the awardee, and the ownership of water in natural
watercourses, streams and rivers remained in the
people of Hawaii for their common good. Therefore,
we hold that as between the State and McBryde, and

. between McBryde and Gay & Robinson, the State is the.
owner of the water in the Koula Stream and Hanapepe
River." 1Id. at 186. '

Thus, no longer are there any "surplus waters"! The only
water rights remaining to G&R outldf Gay II arevthése
appurtenant to the land, based on the taro grown thereon at
the time of the mahele, and G&R cannot divert even that out
of the watershed! So'spake the court.

The doctrine of res judicata may not so blythly be"
emasculated -- and absolutely not upon the precedential

authority of the four cases cited by the majority in McBryde I

at 178: Greenfield v. Mather, 32 Cal. 2d 23, 194 P.2d 1 (1948),

Universal Const. Co;'v.'City of Fort Lauderdale, 68 So. 2d
366 (1953); People v. Somerville, 245 N.E. 2d 461, 42 I1l.2d 1

(1969); Motor Vehicle Accident Indemnification Corp. v.

National Grange Mutual Ins. Co., 19 N.Y¥.2d 115, 278 N.Y.S5.2d

367 (1967). Each and every one were 'special situation"
‘cases in which each court considered deviation from applying
the doctrine of res judicata on the catchall grounds of
“"avoiding manifest injustice" or 'fundamental fairness." The

facts in cach and all of the four are not even remotely

~41
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35 In Gay II the Territofy; the

State's predecessor in title, sought en.injunction to restrain
G&R from diverting surplus waters of the River from the valley
of Koula to the arid lands of Makaweli. The underlying
problem was who owned the surplus water. The trial judge, a
majority of the Territorial Supreme Court and the Court of
Appeals of the Ninth Circuit all said G&R had title to and
owned the éurplus waters it Qae diverting. The injunction
was denied. It was decreed that G&R owned and had a right
to divert those waters. o ,

That judgment between the same parties deciding the
ownership and right to divert the surplus waters of the
River binds even the Supreme Court of Hawaii. The pronuncia-
mento of the Supreme Court in McBrxdeI . cannot foreclose G&R
from taking and diverting those 11t1gated waters -- even if
pursuant to McBryde I ‘the State did have tltle to all the
waters of the River! The valid and Ilnal judgment in Gay IT
6perates as an absolute bar to any claim on the part of the
State to the title to or right of diversion of the waters in
question, regardless of whether or not the court in McBrzde I.
was correct in holding that the State always has and now does
own those waters. Filice v. U.S., 217 F.24 782 (9th Cir,
1959), cert. denied, 362 U.S. 924 (1960); Lawlor v. National

Scxeen Service, 349 U.S. 322 (1955). ) -

Apart from the above, the underlying question to be
determined is whether each and every plaintiff has had
property taken by the State, via judicial decision, and the
State has so '"taken" it without paying the plaintiffs for
that property. | .

It is axiomatic that the law of real property is left to
the states to develop and administer, Hawaii, like ecvery

other state, may by its legislature or its courts make changes

42~
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in its real property laws, including laws governing property
rights of riparian land owners in and to the use of watexs .

36 Underlying the right of the

flowing along their lands.
courts and legislature to make changes in the law, however, is
the concomitant obligation of thg'State to compensate those

whose property may have been taken over by the State by those

changes. Chicago, Burlington &c. R'D v. Chicago, 166 U.S.
226 (1897). Even by legislative fiat, property cannot be
expropriated an§ taken over by the State without compensating
the private owner for his lost rights. No more can private
property be so taken away by judicial decision and handed
over, gratis, to the State. "The touchstone of dﬁe process
is the protection of the individual against arbiﬁrary.action

of the govérnment." Wolff v. McDonnell, 418 U.S. 539, 558.

As pointed out by Justice Stewart in Hughes, supra, 389 U.S.

at 297, if it is determined that the plaiﬁtiffs-here and not
the State owneé certain water rights,priof to McBryde I, then
then unless the decision in Mchzdé I could have reasonably
been expected, that decision cannot be acbepted ég a conclu~
sive statement of the applicable law. ‘ :
[\J As indicated above; the decision made én unéolicited
;/and unexpected gift to the State of all of the waters in all
f‘of the streams and to the complete §urprise of all parties,
g said that the State had always owned the waters. There was
§ no ﬁrecedent for this determination. The court had to toss
| aside as dicta all of the mass of prior decisions to the
{ contrary, turn its then blind eyes toward the rule of stare
\ decisis, tear apart the doctrine of res judicata, and
discover completely new meanings in ;mbigﬁous'ﬂawaiian wordé
aﬁd phrases used a century before in order to change the law

of water rights and gift wrap the waters for the State.

!
1,.. -
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"[A] State cannot be permitted to defeat the
.. constitutional prohibition against taking

‘property without due process of law by the

simple device of asserting retroactively that

the property it has taken never exlsted at all.”

Hughes at 296-97, .

McBrzde I did just that; its constructlon and’ interpre-
tation of the meaning of the phrase "To encourage and even to
enforce the usufruct of lands for the common good" in the
1846 Principles to mean that the King thereby retained title '
to all waters then used for agricultural or domestic purposes,
and its cavalier assertation that because the missionaries
came from Massachusetts, § 7 of the Laws of 1850 codified
the English common law doctrine of ripatian rights, most
certainly effected an unforeseeable change in Hawaii's water

rights laws as theretofore expounded in over 100 years of

.prior Hawaii Supreme Court opinions

By McBryde I every person who had been led to believe
they had clearly defined and well established water rights
and uses of surface waters found that those water rights were
declared by the court to belong to the State as part of the
public domain, and that the use of any waters which might be
appurtenant to any of their riparian lands was limited to and
on that property only,

It may be that the court did not conceive its action as
a taking -- it said the piaintiffs never had had any such
water rights, ergo, no taking! Just that simple!

- The Constitution does not measure the taking of property
by what a court may say or even what it may intend; the
measure is by the result. For over a century neither the
State nor its predecessors in .title ever attcmpted to take.
water rights without either purchase or condemnation, but
‘McBryde I took the plaintiffs' water rights for the State

"by effecting a retroactive transformation of

private into public property-~without paying for

“bl-
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the privilege of doing so. #¥** [{T]he Due Process
Clause of the Fourteenth Amendment forbids such
confiscation by a State, no less through its
courts than through its legislature, and no less
when a taking is unintended than when it is
deliberate. * * * Hughes at 298,

This retroactive taking of private property for and by
the State, without payment therefore. was clearly the result

of "perverse reading of prior law" as inferentially condemned

"in O Neil v. Northern Colorado Irrigation Co, 242 u.s. 20, 26

(1916), and in contravention of the principles laid'down in

Muhlker v. New York & Harlem R.R., 197 U.S. 544 (1905). Even

though the court may have been motivated to act because the
Justices thought it was for the best iﬁtérest of Hawaii that
surplus water be publicly owned and that the rivers should
fl;w, undiminished, to the sea, the court could not and
cannot take away the private prop;r;y of the plaintiffs
without paying them for it. .The Fourteenth Amendment so
commands. )

Those portions of McBryde I and II holding that the
State owns all surplus water and, under the aegis of the
English common law doctrine of riparian rights, restrainitg
;he free diversion of surface waters for use outside the
lands of the plaintiffs to which they are appurtenant, must
be declared untenable and void

The injunction prayed for by the plaintiffs must be and
is GRANTED.

The preceding ruling of this court, of course, does not
disturb the findings of the state trial court regarding
appurtenant water rights as affirmed in McBryde I (at 189),
Neither is McBryde I's reversal (at 190) of the trial court's
finding anent G&R's claim of appurtenant water rights to
90 acres in Koula and Manualii affected hereby.
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Prescriptive Rights

The problem of McBryde's cross claim for prescriptive

'righcs to 2,084,600 gallons per day of normal surplus water

against G&R must still remain unsolvéd. The majority (then
including Justice Levinson) in McBryde I were apparently too
concerned with the public policy aspects of their opinion to
give the question qf prescriptive rigﬁts the attention it
deserved. McBryde I'é reasoning is both confusing and
ambiguous. While it held thaf the trial courﬁ was in error
in deducting McBryde's "prescrlptive right to water" from
G&R, "if McBryde had been prescribing * * * water”.‘the actual
basis for that holdlng was that McBryde had been taking that ,
water out of the State's quota of water -~ agaxnst which
prescription could not run ~-- then concluded that the trial::;
court should not have imposed "a double burden on" G&R by %

charging that amount against G&R's wétérs. McBgzde I at

198 (emphasis added). Just how-thi would have imposed a

_double burden on G&R is not appareuL to thxs court.' The:/

opinion engendered further confusion by continulng..
"However, the issue is academic now since under our :
holding" that the State owned the waters of the River "asA-f
between McBryde and the State, McBryde acquired no pre-' o
scriptive right to water." Id at 198, R

Since the Supreme Court's bcllef Lhat the trial court
was in error was conditional: "if McBryde had been pre-
scribing % * % yater," inferentially from the State, it would
appear that all the court actually held was Lhat McBryde
could not get prescriptive rights against the State.

Of course, this was never McBryde's;claim. NcBryde had
always claimed that its prescriptive rights ran against G&R,
that until G&R refined and tightened up its upstream waters

and diversion systems, there was cnough water coming

46~
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downstxcam to supply both the State and McBryde with their

‘respective quotas of appurtenant and prescriptive waters.

Justice Marumoto in McBryde I énd.jqined by Justice
Levinson in McBryde II, simplisticali§ ruled fhat since
"McBryde's intake points are below tbe diversion point pf
G&R'", it gained no prescriptive rights againét G&k because
“"adverse use does not run upstream." McBryde I at 205;

McBryde II at 304.
Neither the fiajority nor the minority apparently con-

.

-sidered the statement in Gay 1II, from'which_springs G&R's
rights to surplus water: '"In this court the parties agreed
that there is normally a surplus of water flowing in the

stream over and above the quantit& required to satisfy the

needs of * * * lower kuleanas and other lands in the ahupuaa

of Hanapepe which have become entitled to water by prescrip-

tion or to which water rights were appurtenant at the time
when the land commission awards thereof were made." Gay II

at 382 (emphasis added).

Thus Gay II preserved u>thoée water users below G&R's

intake whatever prescriptive rights to water ﬁhey may have
acquired prior thereto. All prior water rights law recog-
nized the same basic principle. The term "normal surplus"
was based on that premis;. It would appear therefore that
the Utah and Oregon cases cited by Justice Marumoto are
inépposité in the light of well settled Hawaiian law that
downstream owners may acquire rights by adverse use against
an upstream owner who never uses them during the whole

period. Lonoaeca v. Wailuku Sugar Co., supra n. 7, at 662-64;

Palolo Land & Imp. Co. v. Wong Quai, supra n. 7, at 560-62;

Hutchins, The Hawaiian System of Water Rights at 113-14.
Inasmuch as this court finds the language and rationale

of McBryde I and II certainly so ambiguous and definitely

-1’7-'
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insupportable as theréin expréséé&, thi§ éoﬁft cannot
positively conclude that a federai queation is involved and
therefore without prejudice to the claims of eitpét G&R or
McBryde, leaves the ultimate déqgrmination 6f their pre-
scriptive rights claims to the Fiféb Circuit Court sitting
as statutory Water Commissioner, and exercising thé Juris-
diction that was retained by the judgment. |

Storm and Freshet Waters

The problem of storm and freshet waters likewise must

be left to the Fifth Circuit Court sifting as Water Commis-

sioner.. The majority reversed the trial court's award qf
all storm and freshet surplus waters and overruled Carter
by stating again that the State owned all surplus water
subject to common law riparian rights: "Thus 'storm and

freshet' water is the property of the State and we overrule

Carter v. Hawaii, 24 Haw. 47 (1917)." DMcBryde I at 200.

The minority would have affirmed Carter.

This court having destroyed the basis for the majority's

conclusions leaves the issue of "storm and freshet" waters

to the trial court. : - g

Plaintiffs will prepare the necessary order. -,

DATED: Honolulu, Hawaii, this ,?é?-;{ dfiy'of October, 1977.
—— { .
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FOOTNOTES

- an e e e me Ge = o

As used in this decision, the terms relating to Hawaiian
surface water law are used in accordance with the usage
developed in State decisions over a period of a century as
follows: " , ' : :

(1) “Appurtenant" water denotes water anciently

utilized (principally for taro cultivation);

(2) "Prescriptive" water denotes water rights which are
acquired by usage under claim of adverse possession; .

(3) "Normal" surplus water denotes water over and
above that needed for the satisfaction of appurtenant and
prescriptive water rights and inhering in the ownership of
the ahupuaa or ili kupono on which the stream originates;

(5% "Storm and freshet' surplus water denotes water
in excess of normal surplus water which is intermittently
caused by storm precipitation; ’ - -

(5) The term “Hanapepe River" includes the Koula and
Manuahi streams which join to make the Hanapepe River.

See generally, Territory v. Gay, 31 Haw,.-376, 383-84 -
(1930), affirmed, 527F.2d 356 (9th Cir. 1951), cert. denied,
284 U.S8,7677 (1931); Carter v. Territory, 24 Haw. 47, 70-71
(1917); W. Hutchins, The Hawaiian System of Water Rights,

assim, analyzing all the Hawaiian decisions (1946) (Pl.

'Ex.10); Report of the Water Commission of the Territory

of Hawaii (Act 36 Legislature of 1915) (Ex. M-Fed.-3,

pp. 9 & 20); Hawaiian Water Authoxity report 'Water
Resources in Hawaii'', March 1959 (Ex. M-Fed.-4, pp. 63-65);
Report to the House Committece on Interior and Insular
Affairs, 83d Congress on the TERRITORIAL IRRIGATION PROGRAM
IN HAWAII by HAWAII IRRIGATION AUTHORITY,.Dep..l3, 1954
(Ex. M-Fed.-16, pp. 7 & 8).

2

The terxms "ahupuaa" and "ili kupono" denote units of
land. These terms, as well as. the term "konohiki' are more
fully defined in Justice Levinson's dissent in McBryde II.

3 . .
The earlier Hawaiian cases made no distinction between the
terms "appurtenant" and "prescriptive" water xrights inasmuch
as initially there was no law pertaining to acquiring title
by adverse use. It was not until the Limitation of Actions
Act of 1870 that adverse use for a period of 20 years enabled
one to claim property as of right. Thercafter the term
"prescriptive” was used as indicated in n. 1 (2), supra.

4
- § 602-5 Jurisdiction and Powers. The Supreme Court shall
have jurisdiction and powers as follows:
(1) To hear and determine all questions of law, or
of mixed law and fact, which are properly brought before it -
from any other court * ¥ =,

5 .
Rule 3 Briefs (b) Opening Brief. Within 60 days after
filing of the record oa appeal, the appellant shall file an
opening brief, containing * * * (3) A short and concise state-
ment of the * ¥ ¥ questions presented for decision ¥ ¥ ¥,
Questions not prescnted according to this paragraph will be
disregarded % % ¥,

-
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*practiced in Louisiana, Texas, Arizona, Florida and Oxegon,
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6 .
See n. 1, supra. .

7

This court will not therefore, herein reiterate and re-
analyze the judicial decisions of Peck v. Bailey, 8 Haw. 658
(1867); Kaalaca Mill Co. v. Steward, 4 Haw..415 (1881);
Kahookiekic v. Keanini, 8 Haw. 310 (1891); Lonocaea v. -
Wailuku Sugar Co., Y Haw. 631 (1893); Horner v. Kumuliilii,

Haw. I7§ (1895) ; Wong Leong v. Irwin, 10 Haw. 265 (1896);
Cross v. Hawaiian Sugar Co., 12 Haw. 415 (1900); Haw. Comm. &
Sugar Co. v. Wailuku Sugar Co., 14 Haw. 50 (1902) and 15 Haw,
675 (1904); Palolo Tand & Imp. Co. .v. Wong Quai, 15 Haw. 554
(1903); Kaneohe Ranch Co. v. Kaneohe Rice Mill Co., 20 Haw.

In Re Taxes Hui of Kahana, 21 Haw. 676 (1913); McBryde Sugar
Co. v. Andrade, 22 Haw. 578 (1915); Hilo Boarding School v.
Terr. of Hawaii, 23 Haw. 595 (1917); .Carter v. Territory,

24 Haw. &7 (1917); Foster v. Waiahole Water Co., 25 Haw. 726
(1921); Territoxry v. Gay, 26 Haw. 382 (1922) (Gay I);
Territory v. Gay, 31 Haw. 376 (1930), affirmed, 52 F.2d.356
(9th Cir. 1931), cert. denied, 284 U.ST 671 (1931) (Gay 1I)
or the studies, texts and reports of J. Chinen, W. Hutchins,
H. A. Wadsworth, R. Kuykendall, A. Day, the Water Commissicn
of the Territory of Hawaii to the Governor (1917), Attorney
General C. R. Hemenway (1908), L. Teclaff, or E. S. Handy
and E. G. Handy. Justice Levinson has already most carefully,
completely and accurately done that. :

8

Llewellyn, K., The Common Law - Deciding Appeals 364,

9
John Ricord was educated in Mew York but thereafter

before coming to Hawaii. He arrived February 27, 1844 and
was appointed attorney general of the Kingdom on March 9,
1844, It was he who suggested the enactment of the
"Principles" before the legislative body on May 21, 1845.

10 :
William L. Lee was born in New York in 1821; educated at
Harvard University; and in 1844 commenced the practice of law
at Troy, New York, having been admitted to practice before
the Supreme Court of the State of New York. Lee arrived in
Honolulu (presumably on his way to Oregon) on October 12,
1846. At the age of 26, in 1848, Judge Lec was elected

Chief Justice of the new Superior Court.

11

Chicf Justice Allen was born in New Salem, Massachusetts,
in 1804; cducated at Williams College; practiced law in
Vermont, Maine and Massachusetts from at lcast 1835 to 1848;
and scrved in the legislatures of both Maine and Massachusetts;
as well as having been a United States Congressman from
Maine to the 29th U. S. Congress. MHe was appointed U. S,
Consul to Hawaii in 1849 and arrived in Hawaii in 1850, He
was appointed Minister of Finance of the llavaiian Kingdom
in 1853, and in 1857 was appointed Chief Justice of the
Hawaii Supreme Court, sexving as such until 1877, TFrom
1863 until his sudden death on January 1, 1883, he also
sexved as the Hawaiian Minister to Washington. .

] . "ii"
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12
Dutton, Meiric K., William K. Lee Hawaii's First Chief

Justice & Chancellor of the Kingdom 22..

13 : .-

In Gay II at 398 et seq., Chief Justice Perry discussed
the inappropriateness and "unsuitability' of the riparian
system to conditions in Hawaii in general and in Hanapepe
in particular; " * * * our largest and most fertile tracts
of land are not riparian and would have no water and no
agricultural development under that system * % % under the
Hawaiian system the water appurtenant to each land belongs
to the owner of the land, it was severable thercfrom and was
transferable * * ¥ to other lands ¥ * ¥* riparian or non
riparian ¥ # %, There was no limitation in favor of lands
within the same watershed or valley * % %, It could be
diverted to other watersheds."

Transferability of surface water for irrigation of sugar
lands outside the watershed has been consistently recognized
in Hawaii since at least 1867 when Chief Justice Allen gave
judgment in Peck v. Bailey, supra, n. 7. Hobbs, Hawaii A
Pageant of the Soil 72-73 (1935). McBryde's Trial Brief
filed herein February 5, 1976, Appendix A, pp. 2-17.

14 :

Justice Marumoto's formulation from the record of the
issues is as follows: (PL. Ex. 7 at 96)
"The issues in this case, raised and tried in the circuit
court, were: (1) the quantity of water of Koula Stream and
Manuahi Stream to which McBryde is entitled as appurtenant to
its lands in the Hanapepe valley; (2) the quantity of such
water to which the State is entitled as appurtenant to its
.lands in the valley; (3) the quantity of such water to which
other owners of lands in the valley are entitled as
appurtcnant to their lands; (4) the quantity of such. water
which McBryde is entitled to take under a claim of prescrip-
tive right; and (5) the right of G&R, the State, McBryde,
and other owners of lands in the valley to the storm and
freshet water of Koula Stream and Manuahi Stxeam. Those
also were the issues and the only issues presented and
argued to this court on the present appeal."

15 ) .
The Supreme Court excluded argument on the validity of its revolu-

tionary holding that the ‘Land Commission Principles, supra,
specifically" and "emphatically" precluded the conveyance
of any water in the mahele, and thence all surplus water has
always been publicly owned (Opinion, P1l. Ex. 7, pp. 185-87).
This ex cathedra pronouncement was so obviously without
rational basis as to have been characterized as "patently
incorrect, if not absurd" by Justice Levinson (id. at 120,
123, 124; Pet.for Rehearing McBryde, Pl. Ex. S.C.-65 at 76-84)
See Hutchins, op. cit. supra (Pl. Ex. 10) at 100-102, and
McBryde's BriefE(PTT‘Ex. S.C.-72 at 2-33)

16

"In Gay II, supra n. 7, the Ninth Circuit Court of Appeals
paraphrased the Territory's petition as a claim to be the
owner of so-called "surplus waters' under the Hawaiian law,
by virtue of the rights of the King of Hawaii, ceded to the
United States and by it conferred in trust upon the Territory.

-iii-
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Justice Marumoto's summéry, Territory v. Gay, is as
follows (Pl. Ex. 7, at 96): :

"I do not think that there can be any -question that Gay II
established the following: (1) the ownexship by G&R of the
normal surplus water of Koula Stream and Manuahi Stream; and
(2) the right of G&R to divert such surplus water to areas
beyond the Hanapepe valley. :

"Gay II is res judicata only as between the State and G&R.
However, no party other than the Territory ever challenged

the ownership by G&R of the normal surplus water of the two
streams. Nor has any party ever questioned the right of G&R
to divert such water from the Hanapepe valley to areas outside
of the valley."

18 .

Ex. M-Fed.-10 is a long schedule of water rights purchased
by McBryde from 1899 to 1962 through acquisitions of konohiki
lands and kuleanas ‘as well as separated water rights. The
schedule shows that lands were sometimes sold to the State
or to private persons, reserving water rights. .

Ex. M-Fed.-1, attachments to paragraphs 4, 5, 6, 7, 8 and
10; In Re Taxes, Waiahole Water Company, supra n. 7;
Testimony of Richard A. Cox. :

20. Exs. 0-13 and M-Fed.-1, paragraph 13 and attachments to
paragraphs 11, 12, 13, 14 and 15. _

21

State Officials' Ex. 12; Ex. 0-11.
22 |

Ex. 0-12.
23 '

Ex. M-Fed.-18, Appendix p. 6; Ex. M-Fed.-1, attachment to
paragraph 22; Ex. M-Fed.-17, Appendix 1, p. 6; Testimony of
Richard A. Cox re Waiahole Water System, '

24
Ex., M-Fed.-7.

25 -
Hutchins, op. cit. supra, examined all of the legal
material extending up to the year 1946 and concluded: "In
Hawaii the right to unused water inheres in the ownership of
the original units of land -- ahupuaa and ilis -- not in the
public; the government holds water rights incident to its
lands, just as does an_individual." (Pl. Ex. 10 at 47);

Ex. M.-Fed.-7 (1906 Opinion of Atty. General that Peck v.
Bailey, supra, also applies to sale of government water to
be transported for use); Ex. M-Fed.-8 (Opinion of Atty.
General 1919 construing 1904 agreement for purchase of
surface water by the Territory from Pioncer Mill Co.)

26

Hutchins, op. cit. supra, (Pl. Ex. 10) summarizes at
pp. 17-20 the importance of irrigation to the agriculture
of Navaii and refers to the fact that (p. 17 fn. 42) "the

1 - iV-
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;itrigated plantation, having expended large sums per culti-
vated acre in water development and irrigation facilities, -~

must operate its cane land under administration in order to
obtain the yield and realize the operating economies which are
necessary to justify the costs *# % %.," He also points out
that about half of the land that produces sugar cane is under
irrigation and that tonnage produced on irrigated plantations
represents two-thirds or more of the total sugar crop; that
4,000 tons of water are required on"an average to mature the’
cane for a ton of sugar; that the aggregate investment
(undepreciated) in major irrigation works for the service of
sugar cane lands exceeded $39,000,000 in 1934 -- an average
of $304.00 per acre. He also points out that the aggregate
of proven uses of water extant at the time of the mahele,

even if all such uses were converted from taro .to sugar
irrigation, would have been adequate for only a small fraction
?f the present acreage in cane irrigated from surface streams.
‘More water than that covered by ancient, appurtenant rights
was required; hence there came to be developed principles
related to the use of 'surplus water' -- meaning the quantity
flowing in the stream in excess of that required to satisfy
the ancient appurtenant. and prescriptive rights attaching to
the waters of that stream. (Id. at 58)

27

The history of the ditch is summarized in Lalakea .
v. Haw'n Irrig. Co., 36 Haw. 692 (1944) which” decided that
where the ditch company has not exercised the power of eminent
domain, it could acquire title to a right of way by adverse
possession.

28

Hutchins discusses the Supreme Court's specific adjudication
as to the private ownership of this water as follows:
(Plaintiffs' Ex. 10 at 73): "The control of the konohiki
over surplus waters was again emphasized in a decision on
questions of cotenancy submitted to the supreme court upon an
agreed statement of facts. The court stated:[Foster v.
Waiahole Water Co., 25 Haw. 726, 734 (1921)] i

The water demised by the Kahana lease is properly

termed ahupuaa, konohiki or surplus water and was

never appurtenant to- any particular part of the

land and is thus distinguished from prescriptive

or riparian water rights. It is this class of water

which originally the chief or konokihi could dispose

of at will irrespective of the rights of the other

owners and tenants upon or within the ahupuaa.in the

prescriptive or riparian waters. Haw'n Com. & Sug.
, Co., 15 Haw. 675."
Other examples of purchases by the government of private
surface water in 1904, 1906 and 1939 are described in
M-Fed.-18, Appendix, p. 1ll.

The Board of Land and MNatural Resources charged with the
duty of formulating a master plan for the development,
conservation and most beneficial use of water resources is
piven condemnation power to acquire water and water sources
and transmission facilities. HRS § 174 - to 22,

To the same effect is the Report of the Water Commission
of the Territory of Hawaii, Honolulu, 1917, pp. 19-20.
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© § 661, .Appropriation of waters on public lands;
rights-of-way for canals and ditches

"Whenever, by priority of possession, rights to the
use of water for mining, agricultural, manufacturing,
or other purposes, have vested and accrued, and the
same are recognized and acknowledged by the local’
customs, laws, and the decisions of courts, the
possessors and owners of such vested rights shall be
maintained and protected in the same; * ¥ * "

Small Owners Trial Brief, Appendix 13.

32 : .
Act of April 30, 1900, c. 339, 31 Stat. 141.

33 ..
Act of March 18, 1959, P.L. 86-3, 73 Stat. 4.

34 :
Although not mentioned by the State attorney general in
the State's trial brief, the vesting by McBryde I of all
surface water rights in the State, subject only to the
appurtenant common law riparian rights of those lands along
a stream, would not automatically give to the State the right
to sell any such waters for transport outside a watershed.
McBryde I gave to each owner of riparian lands ''the right to
the natural flow of the stream without substantial diminution
and in shape -and size given it by nature." McBryde 1 at 198.
Another of the hydra-headed problems created by McBryde I
would be the impact of NEPA upon any attempted diversion of
surface waters by the State after riparian rights are taken
care of, or even when the State owns all the lands along a
stream. . :

35 .
Cf. Lester v. National Broadcasting Company, 217 F.2d 399
(9th~Ci¥. 1955); Parker v. Westover, 221 F.2d 603 (9th Cir.
(1955); Flynn v. State Board of Chiropractic Examiners,

418 F.2d 668 (9th Cir. 1969). :

The State has called this court's attention to Scoggin v.
Schrunk, 522 F.2d 436, 437 (1975), wherein the Court o
Appeals of the Ninth Circuit stated:

"It is now established that where the federal constitu-

tional claim is based on the same asserted wrong as was

the subject of a state action, and where the parties

are the same, res judicata will bar the federal

constitutional claim whether it was asserted in state

court or not, for the recason that the state judgment

on. the merits serves not only to bar every claim that

was raised in state court but also to preclude the

assertion of every legal theory or ground for recovery

that might have been raised in support of the granting

of the desired relief." -

That rule is founded on the assumption that plaintiffs' state
and federal actions are based on the same claimed wrong.
Flynn, supra. As fully sct out herctofore, plaintiffs claimed
vrong in this federal action was not within any of the issues
raised and tried by the Fifth Circuit. No party including,

the State could have anticipated what the Supreme Court did,
sua sponte, See n. 14, supra. The Supreme Court refused

to allow plaintiffs to argue the constitutional issues raised

t "V‘."
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{ by this federal action. The Scoggin case is inapposite.

T 36 LoD o =
P "Cf£. In Re Application of Sanborn, 57 Haw. (Dec-Mar.
P 23,71977); In Re Application of Ashford, 50 Haw. 314 (1968);
Baumann v. Smrha, 145 F.Supp. 617 (D.Kan. 1956), aff'd,
i 352 U.5. 863 (1956). E—
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