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IN THE UNITED STATES DISTRICT COUR~ 

FOR THE DISTRICT OF HAWAII 

SELlNN A. ROBINSON J ELEANOR ROBINSON. 
RUSSELL S. ROBINSON, RUTH R. LeFIELL,. 
MARION R. KEAT. JEAN R. WEIR. SELWYN 
A. ROBINSON, ELEANOR ROBINSON. BRUCE 
B. ROBINSON, Trustees under the Will 
of AYLMER F. ROBINSON. HELEN M. ROBIN­
SON, Individually and as Executrix, 
Estate of LESTER B. ROBINSON, BRUCE B. 
ROBINSON and KEITH P. ROBINSON, 

Plaintiffs, 

v. 

GEORGE R. ARIYOSHI, Acting Governor, 
GEORGE T. H. PAl. Attorney General, 
ANDREW S. O. LEE. Deputy Attorney 
General, SUNAO l{IDO, NEHTON MIYAGI, 
LARRY E. HEHAU, MANUEL MONIZ, JR., 
MOSES \-1. KEALOHA and UISAO MUNECHIKA. 
Chairman and Nembers. Board of Land 
and Natural Resources. MCBRYDE SUGAR 
C01'1PANY, LI'HITED. OLOKELE SUGAR COl-IPANY, 
LIHITED, IDA ALBARADO, HELEN B. H. CHU,. 
HENRY J. CUU, CHEE KUNG FUI SOCIETY, 
LAPAZ FRANCISCO. MARCELLINO FRANCISCO. 
ALBERT K. KAAlLAU, LINDA P. KAIAKAPU. 
ANN N. KALI, HARRIET U. KANO, JUNICHI 
KA~O, KIYOSHI KIHATA, ,ARNOLD lv. F. 
LEONG, KATHERINE A. LEONG, LO SUN D. 
I.,EONG, TAl HING LEONG. HANAYO T. NAUHU. 
WALLACE A_ NAUl-IU, HIDEO nONAKA, HIRON::: 

) 

) CIVIL NO. ,74-32 

). 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

NONAKA. It-1AO NONAi{A, KAZUO NONAKA, MASA­
TOSH! NONAl'J\ J SHIGEKICHI NONAKA, TAKANO 

. NONAKA and TAKAO NONAKA (SMALL OWNERS), 

) 

) 

Defendants. 

!?§CISION 

) 

) 

,., FILEO IN THE • 
.UNITED STArr.s Olsrr~ICT COURt 

• PISlillcr OF HAWAII " 

.3 ocr 2 6~9T1 f 
Dt .......... o·clo':~ .::1I ........... m'f1 ........ M. 

\'olAU..tltF. y tI c!:".""~~ 
l1Ji) DI\'vl~d H •• Hisl'~h~J 

Deputy 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



L • 

! 
.! 

.. ' 

1 

2 

3 

4 

6 

8 

., 
8 

9 

10 - .. -.• • 
11 

12 

13 

14 

15 

16 

1'1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

SO 

31 

32 

----------_.. ... .-

SELWYN A. 

GEORGE R. 

IN THE UNI1ED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAt-lAI I 

ROBINSON, et a1., ) 
) CIVIL NO. 74-32 

Plaintiffs, ) 
) 

vs. 

~ ARIYOSHI, et al .• 
) 

Defendants. ) 
) 
) 

DEC I S ION .... -- .... __ ....... -
Succinctly stated, the nominal plaintiffs. the Robinson 

famd1y (hereinafter G&R) , ask this court: 

(1). T~ enjoin defendants Ariyoshi, AQlemiya •. et ale 

(State Officials), who are respectively the Governor. 

Attorney General, Deputy Attorney General, and Chairman 

and Members.of the Board of Land and Natural Resources of 

the State of Hawaii (State), from interfering with the 

transportation and use of waters of the Hanapepe River 

(River) for irrigation purposes in the same manner and 

with the same property rights. therein as existed prior to 

the holdings of the Supreme Court of Hawaii (Supreme Court) 

in McBryde Sugar Company v. Robj.nson, 54 Haw. 174. 504 P.2d 

,1330 (1973) (McBryde I). and MCBryde Sugar Company v. 

Robinson,. 55 lIaw. 260, 517 P.2d 26 (1973) (McBryde II), viz,. 

that the right to running water could not have been and was 

not transferred into private ownership by the mahele and that 

therefore the "State is the o\'mer of all the ~ater.tt .in. the 

River;l 

(2) For a declaratory jud&~ent that the decision of the 

Supreme Court in McBryde I is void and without effect to the . 
extent that (a) it adj udicatcd the normal surplus water of 

the River to be the property of the State, subject only to 
University of Hawaii School of Law Library - Jon Van Dyke Archives Collection
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;1 appurtenant water :r;ights (8 claim never made' by the Stater. 

\ . (b) it adjudicated that rights to ancient appurtenant water 
I 
I :, a 

. 4 

a 
e 

. ., 
8 

o 
10 - . 

.... 11- .... 

12 

cannot-be separated from ownership of the land and can only . 
be used on the land to which it was· originally appurtenant; 

(c) it adjudicated that with respect to water awarded to 

them. neither McBryde nor G&R, nor any of the plaintiffs, may 

transport that water o~t of th~ watershed; and (d). that the. 

English common law. doctrine of riparian rights is the law 

governing the use of Hawaii's stream waters. 

Also naDled as "defendants" ~ere McBryde ~ugar Company 

(McBryde). Oloke~e Sugar Company (Olokele) and Albarado, 

Chu!! ~ (Small Owners). These nominal defend~nts in fact 

13 seek the s~me·· gen~ral relief against the State Officials as 

14 'do G&R and·, for purposes of this decision. unless partic-

1& 

16 

ularl~ identified hereafter, they wil~ herein be included 

with' G&R 'in the term "'plaintiffs" as distinguished from the 

11 nominal'plaintiffs G&R. Olokele filed a cross claim against 

18 McBryde. the State Officials and the Small Owners, alleging 

19 that the decision. in McBryde 1. although not yet actually 

20. implemented.by the State Officials, casts doubt upon the 

21 validity of its lease with G&R. seeking determination of 

28 its rights in and to the waters. McBryde also filed a 

93 countercl~im against G&R and the State Officials seeking a 

24 determination of its rights in and to the waters. '!he Small 

Owners also filed a similar counterclaim against the S~ate 

a8 Officials. All plaintiffs seek a permanent injunction against 

21 the State Officials interfering with their rights. 

28 All plaintiffs claim that the judgment of the Supreme 

29 Court was entered (a) without subject tntlttct' jurisdiction' 

ao and (b) with neither procedural nor sub~tantive clue process 

31 being given to the plaintiffs. in violation of t~c Constitu-

82 

PI-8",,"IIilOP. 
H·'J3-1I0~I-l20 ;, ., 

tion And statutes of the United St~tes~ This court has 

" .", .. 
'1 -, .. .. ~. 

~. 

i..-
. ;",; ... 
r:!. :. : .... . .. 

~. 
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jurisdiction under 28 U.S.C. IS 1131, 1343, 2201, 2283, 

and 42 U.S.C. § 1983. As appears hereafter. the amo~~t in 

controversy far. far exceeds $10,000. 

Background 

In 1959. this case started· like· gentle tradewinds _.­

each of the plaintiffs and the State claimIng certain rights 

to and in the waters flowing down the River, in accordance 

with what each of the parties. including the State, thought 

was the well settled water rights law under Hawaiian 

statutes and decisions. M~Bryde filed its complaint on 

March 4, 1959 against the State, Olokele. Small Owners, etc., 

in the Fifth Circuit Court (Kauai) for determination of the 

appurtenant and prescriptive water rights of the parties 

and their rights to storm and freshet water in the River. 

No one, not even the State. raised any question about the 

severability ~f water rights from the riparian lands along 

the River, or the right to transport the River's waters 

for use out of its watershed. Nor was any question raised 

about the rights of the parties to the nonnal f10\-7 of surplus 

waters of the River (excepting only certain claims of 

rights therein acquired by prescription). All parties took 

for granted that these rights were solidly embedded in the 

law of \o1aters of Hawaii. No one even mentioned the possible 

application of the English common law doctrine of riparian 

rights to Hawaiian waters. 

The trial lasted from May 5 through August 17, 1965, 

and produced a record of 3,483 pages plus voluminous 

documentary exhibits. The trial jupge's ame~ded decision 

. was filed January 30, 1969. In it he delineated the rights 

of the parties with respect to appurtenant water, prescriptive 

water, normal surplus water, and storm and froshct surplus 

water in the River. 

-3-
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All parties and the-trial court accepted as unquestion­

~bly -settled water rights law in Hawaii.(l) t~at all normal 
'. .. . . 

surplus water belongs to the konohiki of the ahupuaa or 
2 !!! kupono on which it orig~nates, (2) that water rights 

I are severable from riparian lands and may be freely trans-

6 ferred to any land, within or with~ut the watershed upon 

, which they arose, subject only to the water rights of others 

8 in the same waters, and (3) that water rights may be . 

e obtained by prescriptive use. 

10 Only McBryde, G&R and the State appealed~ their. appeals .. 
11 

12 

13 

14 

16 

..... 
concerning, primarily, the trial judge's rulings on 

appurtenant and prescriptive water rights,3 as w~il as the 

usc of storm and freshet surplus water. The Supreme Court 

in McBryde I (a) upheld the trial court's adjudication of 

the appurtenant water rights of the State, McBryde and the 

18. small Owners; (b) affirmed in pa-rt and reversed in part the 

l' adjudication of G&R's appurtenant rights. and (c) reversed 

18 

19 

20 

21 

22 

23 

24 

25 

28 

21 

the adjudication of McBryde's prescriptive rights. 

Then, ignoring both H.R.S. § 602-5(1),4 and its own 

Rule 3(b)(3j,5 the Supreme Court decided, sua. sponte, 

without warning to any of the parties nor argument from them 

(a) that the State owned all the waters of the River, be 

they normal,6 storm or freshet, subject only to appurtenant 

riparian.righ~s under English common law doctrine of 

. riparian rights, which doctrine was declared to apply to 

all flowing surface waters of the State; (b) that there was 

no surplus water in any streanl in the State -- the State 

28 owned all flowing water; and (c) that neither G&R nor 

29 - ·t-tcB-ryde had any right to divert their appurtenant waters 

80 of the River outside its watershed. 

'Sl As Justice 1-1arumoto said in dissCl,t: "That decision 

82 : 'has no relation whatsoever to the .judcmcnt appcaled from 

-4-
:-Sa"4.lnn • 
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* * * and is neither within the issues raised and tried in 

the cir~uit court nor within the questions present.ed and 

argued to this court. It . McBryde I, 54 Haw. at 201. 

\ 

The maj ority' s rationale in McBryde I. for these .. ~ 

completely revolutiona~ holding§ was grounded-entirely on ~ 
(1) a specific portion of the ~rinciples Adopted by the 

Board of Commissioners to Quiet Land Titles in Their 

Adjudication of Claims Presented to Them, adopted by the 

Land Commission on August 20, 1846 and approved by ~eso1u­

tion in the Legislative Council on October 26, 1846, 

RLH 1925, Vol. II, 2124, 2128 (originally enacted as L. 1847. 

at 81, 85) (hereinafter Land Commission Principles), which 

announced that the mahele left unimpaired the King's power 

"to encourage and even to enforce the usufruct of .lands 

for the connnon good". !h at 186. and (2) § 7. of the 

Enactment of Further Principles (hereinafter Further 

Principles). originally published as L. 1850, § 7, at 202. 

and presently compiled in HRS § .7-1. which, the cou.rt held, 
. . 

codified the docfrine· of riparianism as it existed in 

Massachusetts and England in the mid-nineteenth century, 

and that under that doctrine water rights acquired by virtue 

of ownership of lands along the bank ·(ripa) of a stream or 

river were appurtenant exclusively to those parcels of land 

and could not be transferred to remot"e parcels. Id. at 

191-98. 

lofuen all parties (except the State). including the 

non-appellant Small Owners and Olokelc, petitioned for a 

rehearing, the court permitted G&R. M.cBryde and the Small 

Owners to address themselves only to ttolO issues: 

1. The pertinent portion of llRS § 7-1. \-1hich 
was first enacted on AUBllSt 6, 1850 I 1.:1\o1S 1850 t and 
which has been in our statute bo(,ks ever since, reads: 

tiThe people shall also have n rieht to drinl~ing 
wnter, and running water. nnd the riCht of wny. 

-5-
.' , . 
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The springs of water, running water, and roads 
shall be free to all, on all lands granted in 
fee simple; provided, that this shall not be 
applicable to wells and water-courses, wh~ch 
individuals have made for 'their own use." 

Is the foregoing statum'material to the determination 
of the water rights of the parties in this case? If 
so, why. if not, why? 

2. The parties in this action introduced evid~nc~,' 
as the record shows, to show that parcels of land in 
the Hanapepe Valley were entitled to appurtenant water 
rights for raising taro at the time of the Mahele or 
the Land Commission Award. The trial court found 
certain parcels were entitled to appurtenant water 
rights. Under what principle or theory o~ law are the 
owners entitled to apply the appurtenant water rights 
to parcels of land other than that to which the court 
found the right was appurtenant? McBryde II, 55 Haw. 
at 268. 

Altho~gh those parties asserted constitutional grounds 

for reversal of McBryde I in their petitions for rehearing, 

the majority (three justices) in McBryde 'II refused to 

consider the same and summarily and most 'tersely, in a 

completely une~lightening per curiam opinion, held: "After 

careful consideration of the briefs and arguments presented 

at the rehearing, we find no reason to change the decision 

filed herein. It Id. at 261. 

Justice Marumoto again dissented. Justice Levinson 

also dissented, and, in probably the finest opinion of his 

judicial career, made such a detailed, enlightening and 

convincing analysis of "long established and unique 

I principles of Hawaiian water law, It ide at 268-298, that. this 

court in substance adopts his analysis of those principles 

as a component part of its own de~isi~n.7 
Analysis of the Majority Opinion 

A review of the authorities cited in note 7, supra, 

shows, beyond even a shadow or a doubt, that before 

t!cHrydc ~ pre-Captain Cook Hawaiians had transported surface 

water out of its watersheds i that Knmeh~meha himself, before 

he had conquered the islands, in his native Kohala homelands 

l'PI-8aadl\one .• 
-6-University of Hawaii School of Law Library - Jon Van Dyke Archives Collection
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• similarly diverted 'water. that those'justices of the Supreme 

Court of the Kingdom, when the Hawaiian lan~uage was dominant 

over the English, and when the justices were personally 

familiar with the ,'events and principles, giving birth to the 
, ' , , 

Great M.ahele, likewise stated, as appears iti. Pe'ck v" Bailey ~ 

!upra n. 7, 8 Haw. at 671, in 1867, Allen, C.3.: 

[l)rrigation early claimed the attenti~n of the 0 

cultivators of the soil on these islands, not only 
f~om the fact of its being a necessity on most of the 
land. but from the fact that [taro raising] * * * 
xequired flowing water, and hence in all portions of 
these islands the 'traveler will see evidence of ancient 
water courses * ~ *. The water courses [in the> a.hupuaa 

o involved in the case] have 'existed from time immemorial 
and were "doubtles's made by the order of some ancient , 
King. and when the 'late King [Kamehameha III]- conveyed ' 
these lands to the proprietors [pursuant to, the Principle 
of the', Great Mahele] the rights of the water courses, in 
their ,full enjoyment, was included as an appurt~nance. 

: While the King owned this Ahupuaa, he had a right to 
apply the water to lvhat land he pleased, but after the 
water courses were made, * * * his conveyance of land 
bordering on the Wailu-~u river wil~ include the rights 
o£ water in said river" which had not been before granted. 

In, the folloWing paragraph Chief Justice Allen' states: ., 
, , . 

The kula land of the defendant 'has no 'riparian rights, arid it cioes 
not appear * * 'I: that it has any prescriptive rights of ' : 
:i..rr.i.gation * * *. !here is no doubt that the l2w vmch regulates : 
the use ,of vmter 'WOlild be sorrewl:at different in tropical . 
CO\lOtries from· ~ :in a northem latitude. ., 

0', 

One hundred six years af~er' Pe'ck) the' Suprema O:rurt dis-·, , 

: missed Chief Justice Allen I s conclusions of law as "dictcit and 

,the co'urt itself undertook to "review the Great'l:1ahele and th~ 

laylS 'vhich implemerited" it. McBr)fde' I at 184. The court th~ 

determined that because (a) the King had not conveyed '1rl.s 

sovere~gn prerogatives as' head of the nation", one of midl .. 
was the prerogative: "3rd. To encourage and even to enforce the \1SUfruCt 

of lands for the comron good" and (b) the court ubelieve[d] that the 

right to water is one of the nost inportant usufruct of landstt
, there.fore . ' ' 

, 0 

"the rirPt to water was specifically and definitely reserved for the 

people of lIat-.'aii for the.fX connon good in all of' the lan~ grants. II 

Id. at 186. 

'J111lt;ly did the court "proceed to spit the victim for the 

barbecue",8 and held that neither Mc13ryda nor G&R o'trned the 

.. 7 .. 
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water of' the River; the '~tate owned it! 

But the 'court was not through with 'its c:u1inary creations. 

It held that wliile "appurtenant water right to taro 'land 
, ," . 

attached to the 'land when title was eonfinned" tltlder the mahele, 

nevertheless, because' "the' use of the ~rd 'appu:rtenant' [~t?-ng 

Webster's Di'ctionary] indicates * *. * water xi(g.lts Wich [are] 
. , 

* * * annexed to that particUlar parcel of lco.d conveyed by the original , 
, ' 

grant * * * the right'to the Use of water [so] acquired,* * * may only be 
. . . . .. 

used [on the] * * * particular parcel of land to lom.ch the rlght is 

.: 

apPurtenatit and arrj ~t:rmy :inclLcations nl" our case la;w are o~d." 

7bereby all of the Case law and literature cited :in note 7 ~ '~, were 

duo:ped :into the glowing coals. "Thus, neither McBzyde Dar Gay & Robinson ' 

may .transport' [their appurtenantlwater to another watershed * * *." . -. . .. 
'Id. at 190-91 (footnote cn:n-tted) •. 

-
The court then withdrawing a' sliver of dicta from the now 

burning Ten'ft'ory' v: Gay '(Gat II) ,. 's'upra n. 7, 31 Haw. ',at '395: 

II Water ,for domestic purposes, * * * is in any eve~t assured 

under Ha*aii~ lawn. decided that nthe right. to ~tic water 

*' * * was *, * * the 'right gua~~teed in ," '~CttDent of Further . 

Principles~,' :e~actec! by' the ,Hawaiian Gove:ttm:a'lt On A~t 6~ " 

1850, II viz.-, liThe peopl~ .*. *, *. also sha.ll have a rl~t to 
. , 

drinking water, 'and running water, and the right of way." The ' , ' . 
court then basted the s~zzling plaintiffs: "the term. 'rumrl.ng 

water' must mean water flo\'ling in * *, * streams and riv~. 'We 

also believe that the rlgjlt to "rurming water' * * * guarantees a land' 
, , 

owner the scam fl~ of water in a stream * * * as at the tine of'the 

mahele, :without substantial dim.nition," i.~_, .. ~ the, form and size 

given it by nature." McBryde I at 191-93. 
The court next proceeded to reason that because many 

of the missionaries had come from Massachu§etts, bringing 

that state's law ''lith them, law which was founded on Engl~~11 ' 

COMmon lD.~-1, therefore the right euarantccd in the Further 

l'rinc:i,plcs, s'up'ra, "was * * * a statutory enactment of the 

doctrine of riparian rights" as constl·ucd under the 

-8 .. 
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Massachusetts and ~nglish common l~w! Then and thereby'the 
,\ 

court gave to' McBryde, G&R and the Small Owners th~ right 

to divert water on to their taro pat~hes " 'then return '1"t: V"/ 
" -!l 

to the Ri~er and thereafter watch and enjoy the sight of 

the waters ~f the,~iver flowing down to sea. Id. at 197. - ~: .' . 
Mc~ryde's claims to'any,prescrip~ive rights in the water 

were also summarily, disposed of: since the State owns all the 

water, no prescriptive or adverse use rights can ever be 

claimed against the 'State. The court, giving lip service 

to the 'doctrines of res judicata and s~are decisis, held 

that tithe rule of Ten'~' v; 'Gay * * '* is binding c:>n the State 

in this case." Id; at 179. -' Nevertheless G&R's claims to 
. . ' 

IInormal dai~y surplus water" along w:ith "storm and freshet' 

waters" 'also vlent into the same coals. Since· "Gay "I~. '~'was 

based upon the assumption that there would be:* * * 'normal 

aaily surp~us water' after the water rights of all [other 

owners had bee~ . de~ermined] ," since b'oth the State and 
, . 

McB:ry~e 'own~d lands below 'G&R alo~g the River, and each was 

entitled to have 'the 'River flow uin the ·shape and size. giveri 

it by ,nature'I, and that amolmt. had nev~r beeri d~termi~ed --, 

"thus, there' 'can De ·~o *, * * 'normal daily surpl~ l-later,' 

and Gay & Robinson is entitled to [no ~~ter] under",· Gay II. 

. ide at 199. 

. The barbecue 'was done! 

, From the manner ,in which the 'court wrote the majority 
, . 

opinion in McBryde 'I, it was obvious that the court 
. . . 

determined, without notice to any party of its. intent, that 

it wa.s going to completely restructure ll1hat was universally 
, . '. 

thought to be 'the ',,,ell settled law 'of l'1aters of lIawaii. 

The court sua sponte ·decided that all the flowing \07aters of .. 
the strcrirns in the State should belong critirely to the . .. 
State, subject only to appurtenant ,usc under the Enelirih 

.. 9-
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common law doctrine o~ riparian rights. 
. . 

It was strictly a . } .'. . 

"public-policy" decision lon.th no prior und,erlying "legal" 1 
justification therefor. 'Ihe maj~rity wanted ~o see s~eams .1 
running d~wn 'to the seC!: on an all-year-around basis. Knowing 
.. I·. . . 

that this was squarely contrary to the.accepted state Df .. . , 

water rights'law of Hawaii, the court first ~eclared that the 

rule of stare de~is~s di~ not apply to water rights law. In 
, , 

this case stare decisis interfered with the court's 'policy! . .' .: . 
!he precede~t used by the' court f~r overthrowing the. ' ' 

entire line of cases and authority s~t out in pote 7, viz.; 

Helvering v~ Ha1iock, 309 u.s. 106, 119 (1940)Jwas, as 
pointed out by .Justice Marilmoto in McBryde I, not sound: 

authority on the facts for the result the court had decided 

. it was going to achieve. ~elvering did not concern real 

property -- nor water -- nor did it br~g about a violent 
, ° • 

dislo~at~o~ of the accepted la~ and virtually complete dis-' 

ruption o~ the .established agricultural system of the state. 

Moreo~er, the'portion quoted was incomp~ete. The entire 

sentence read: "But stare decisis is a principle 0,£ policy 

and not a 'meChanical formula of adherence to the latest 

decis~on [here is as. far as McBryde or want~d to 'quote, ' 

and so stopped], however recent and questionable', when 

such 'adherence involves collision with a prior doctrine more 

embracing in its scope, intrinsically sounder, and verified 

by eAl'erience. n ' 'l-!cBry'de' I· at 180. The very doctrine which 
, , 

. Mc13rtde' r 're'je'ct"ed was by virtue of having been tested' in lalv 

and i~ £act for over a century and a half "inor:e embr~cing in 
'it's' ·sc'o'~,' intOribsi'cal1y fotmd to be 'sounder by Ha.waii' ~ 

kings, jurists, legislator's and busi,ncssmen, and verified by 

actual' experience "-lith the results of the doctrine. 

The speciousness of the reasoning of the majort!y for 

such ovcrthro\-ling is well illustrated by the method in vlhich 

it held Chat "the ritht to '-Jatcr 'o1aS specifically nnd 
, 
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definitely res~rved for the. people of Ha~aii for their common 

good. '!2. at 186. The "court's syll~gism went somewhat 

thusly: The 'function of the 'Land Commission was to investi-· 

gate and p~ss' on all' claims to land ~n 'the Hawaiian Kingdom 

and the Co~ssion adopted certa~n principles in 1846 w~ich . . 
were 'approved by resolution of the l~gislatUre provided that 

. "all claims for landed property. *. *. *- shall be tested by. 

those principles. and'according to them be confirmed or 

rej"ected.~' 'g. at 185 e' By those principles the Commission was 
.. 

to convey the King's "private or feiIdatory right * * * not, . ... .. 
" 

his sovere~gn prerogatives as head of the nation. II g. at 

18.6. Since the "3rd. prer!lgative· "to encourage and even to 

enforce the 'usufruct of lands for the common' good" and the 

r~ght ·to water is an i~ortant usufruct. therefore "to 

e~cour~ge 'and *" *. * enforc;e the usufruct of lands" meant that 

the Kin"g 'r"eservec! .all of the 't>1ater for the Ki~gdom; the owners 

of .the· °ahupuaas and °i1:is' klip'ono acquired no vested interest 

in the streams co~tained within their lands. 
. .. . =.- .. : 

.If the court's logic ~ere 'to continue,. then'it was not 
" . 

until the" Enactment of Further Principles (later' J~~7]:. mi(-i9..~ 

three years later that fhe owners of the lands acquired any 

r~ghts whatsoever to wa~er. That Act. a~cording·to the 1976 

interpretation of the co~rt's majority,~meant that for the 

first time in three years the owners of the "land had the 

.. , 

." 

r~ght to drink~pg water and runni~g water and rights of way_ I 

In holding that the Enactment of Further Principles made it 

"crystal clear that the statute 'reserved to land owners th~ 

right to both 'drinking \-later' and • running 1-later''', ·id.' 'at '. 
" • 6-

192, the court completely bypassed the fact that the'section 

was never meant to,apply to the,general public or to. general 

land owners' rights! The heading of the section, With greater 

crystal clarity, shows that· it was intended to apply to 
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"BUildfn& materials, water,'" etc-.; landlords' titles 

subject to tenants' use. t. ll. at 192, n. 17. The statute 

was never intended to appiy to the general public or 

reserve anything for the "peo}?le" of· the Kingdom •. It l:1as 

solely aimed at giving to the' h'Oaa'ihas, as· ~ormer tenants 

at suff~rence but now owners in fee of a kuleana within an 

ahupuaa, the right. to take firewood, ~ouse-ti~er, thatch,· 

etc., "from the land on which they live, for their own private I 

·1 
use * * *.' The spr~gs of water J running water, * ~ * shall 

be free to all [hoaainas] J . on all '.lands granteCl in fee· 

simple." Ibid. (emphas~s added). . , 
The st~tut~ obviously applied only to the rights of the' 

tenants vis-a-vis their former landlords, and Justice 

Robertson, in Oni v; Me'ek, 2 Haw. 8.7, 96; in 1858, upon 

.analyz.ing the meaning of this very section h~ld that the 

word "people" as used therein was "synonymous with the term ... 
tenants" (empha~.is in ~riginal). Nevertheless the court 

unrestrictedlY'leaped over. that obvious fact and the ancient 

law the~eon and concluded that by those si~listic words the . .. . 

English common law'rule of rip;arian rights was engrafted 

into the Hawaiian law. Manifestly the court had paid no 

attention to the stateme~t of Justice Robertson in Kake v. 

p. S. Horton, 2 H~w. 209, 211 (1860): 

It is argued by counsel for the defendant. that 
, the Common La\v of England is in force in this 

Kingdom, and that therefore the action cannot be 
maintained in this Court. In ou~ opinion, this 
~rgument is not sound. We do not regard 'the Common 
Law of England as being in force here eo nomine as 
a whole. Its principles and provisionS-are in force 
so far as they have been e):pressly, or by necessary 
implication, incorporated into our laws by enactment 
of the Legislature; or have becn adopted by the rulings 
of the Courts of Record; or havc become a part of the 
common law of ,this Kingdom by universal usage; but no 
farther. ' 

The entire rationaie of the majority is one of the 

grossest examples of unfettered judicinl construction used 

" .. 12-
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I. 

f.o ·achieve the ·xesult desixed r~gaxdless. of its effect 

[upon the ·parties, or the state of.the prior law on the sUbject 

Although, as indicated above ,. the English common law. 

doctrine ·of ripar~an r~ghts had never b~en raised by any of . 

the parties -- not 'even the .'State '-- the 'Supre~e Court lifted· 

out of context the 'S~atement of Chief Justice Perrr·in 

, pat 'II,' 's'uo'ra, 31 H'aw: at 395: 

Water for domestic. purposes on a iower ~tipuaa 
is- in any everit. assured under Hawaiian law. Every· 
portion of land, large or small, ahupuaa, i1i or 
kuleana, upon which 'people 'dwelt l'7as, under the 
ancient Hawaiian system whose 'reterit~on should, in 
,~ opinion, continue 'unqualifiedly, entitled to 
drinking water for its. human occupants and for their 
ani~ls and was entitled to water for other domestic 
purposes. At. no tlme in Hawaii's judicial history 
has this been denied,., ,. , . . -. . . 

The.~ourt theri rhet~rically as~ed itself: 
.' " 

"Now t-lhat is this 

Hawaiian law or 'ancient Hawaii~ syste~ mentioned in the .' . . .. 
decision?" McBryde "I at 191. Next· the court, aFguing for 

itself, state·d: .... 

[T)he term • running water' must' mean lola 'ler flowing 
in natural watercourses, such 'as streams and 
rivers. l~e 'also believe that the right to "running 
water'~ as contained therein guarantees a land owner 
the 'same'flow of water in a stream or river as at 
the·time of the mahele, without substantial diDdnution~ 
or the 'right to flow of a stream in the form and size 

.. given it by nature" This right may be in connection 
"with his r~ght of laundering, canoeing, swimming, 
.~athing, etc. Id. at ·l92-93. . 

Finally the court determined that the "reaspn such "law" was 

enacted '-1as because the mi~sionaries I u many of lo1hom came from 

Hassacbusetts •. * * * brought with them the 'English common law 

as recognized in Massachusetts." "Id. at 193. The. court 

continued then to analyze the l-tassachusetts and English law 

of '-1aters and concluded: ". 

It '-1ould appear that in the light of history 
and historical baclq~round of the Ho\vaiian Kingdom, 
the provision of the lnw cnacted in August 6, 1850 
\-1hich reserves to property ot-.1ncrs the "riCht to 
drinking "1ntcr and runninc water, It \-'us a codifica­
tion or stt:ltutOry enactment c,f the c1cctri!lC of . 
riparian rights recocnizcd as Pll1:t of the common la'-1 
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by the English and ~ssachusetts courts. ~. °at.197 
(footnote omitted). . 

Contrary to the Supreme Court's conclusatory assumption 

that it was the missionaries who engrafted Massach~setts 

common law upon Hawaiian, it was John Ricord,9 Haw~ii's 
J ' 

first lawyer who, after being appointed attorney general in 

1844, drafted the three Organic Acts of 1845~47, i.~., to 

Organize (1) the Executive Ministry, (2) the Executive 

Departments, and (3) the Judiciary Depart~nt; 

William L. Lee10 was Hawaii's second lawyer, who' in ' 

August 1847 was app~in ted presiderit :of the Board 'of ," 

Commissioners to Q~iet Land Titles and a month later, in 

September 1847, was appointed to the 'Privy Council. Ie was' 

he who presented to the 'Privj CoUncil details for th~ plan 

for actual division of the lands in The Mahele.· . .. . 
In '1850 Elisha H. 'Al1en,~1 the third lal~er, arrived as 

-. 

Am~rican counsel and i~ September ~853 was appointed minister 

of finance~ In, 1857, Allen beca~e Chief Justice of the ,. 
Supreme Cou~t of Hawaii. 

. : . 

Ricord, Lee ~d Allen, to-be sure, were all educated 'in 

YJassachusetts and New York. They were thus very familiar 

wit~ the English, common ~aw. In writing and making the law 

for the Kingdom of Hawaii, howev~r, eac~ of them followed 

out the Resolution of the legislature of September 27, ~84?, 

i.~. I that the laws of Haw'aii should be 'Iadapted to the w:ants 

and conditions of the Hawaiian Nation. It Thus Lee, in preparin ,. 

the Criminal Code, acknowledged his ~ndebtcdness to those. who 

had prepared a penal code f~F Massachusetts (Common Law) 
' . 

.. 'and also to those of l1r. Livingston in the. penal code of. 

LouisiClna [Code Napoleon]. From both * * * I have borrOvlcd 

largely. It And Judge Lea concluded, UHy chief aim has been 

to be t:o brief. ~implc and direct. in thought anel Itlnguage. 

.. 14-

·1 

'. 

.... , . 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



. . ~ . 

". 1 

2 

8· 

4 

6 

G 

. ., 
8 

9 

10 

11' 

12 
• 

13 . 

14 

.15 

16 
00 

17 
, " 

,18 

19 

20 

21 

22 

~3 

24 

25 

26 

27 

28 

29" 

SD 

31 

32 
.... 

~lr-li'Dd'l.nDO 

°as not. tp eon"fuse the native, and yet so full as to satisfy 

his 1ncreas~g wants, together with those '0£ the naturalized 
" ',"12 

and unnaturalized foreigner." 

The Supreme 'Cour~ in 1976, therefore, could not with 

integ~l ty dismiss" Chief Jus tice :Allen' s sta,tepien ts as to the 

ancient Hawaiian law 'of waters as dicta. Chief Justice 

f . 
, ". I 

t 
t 
t 

J 
r 
• 

..• J 
Allen in 1862 was far, far more 'fami.liar with the Hawaiian' .,~: 

"principles" and the customs, practices .and laws .of t~e 
'" ".~ ,o'~ 

" , . 
"0 . . 

~awaiian Kingdom than ,were "the Justices of, ~he ~awaii . 

~upretne Court over "lOa year~ late~. ..,~ 
, " " 

As appears from the ~10'rding of "the 'statute 'relied on" 

by the 'S:upreIIie 'C0U:l:~' ne:["ther Ricord n"or" Lee 'nor" Allen 

directly' used the Massachusetts common law "in drafting the 

Kingdom's first codes.". And Allen~ a~ ·shown by his' op~nion 

in 'Peck;' "s'up:ra, founded his decision upon the Hawaiian 

practice.s· and customs -- not solely up"on the EIlglish common 

law.' o. ... .. 

The Supreme 'Court summarized its decision thusly: 

VIII. SUMMARY . . 
o 1. As between the State ·and l-IcBryde I and McBryde 

and Gay & Robinson, the State 'is the 'owner of the water 
flowing in the Koula Stream and Hanapepe River. How­
ever, the o'Vmel1S of land, having either or both. 
riparian o~ appurtenant water rights, .have the right 
to use of the lvater, but no property in the water 
itself. 

2. The State, McBryde and Gay & Robinson h~ve both 
appurtenant and riparian rights to water in connection 

, with land within Hanapepe Valley. HOv1ever, under claim 
of such rights, neither McBryde nor Gay & Robinson may 
transport water to another watershed. 

3. Under the doctrine of riparian rights, OVmers" 
of land adj oining a nCltural 'tvatcrcourse have the right 
to a flow of a river or stream in the shape and size 
given it by nature. Thus, urider such right there can 
be no "normal daily surplus" '-later. 

4. McBryde has no prescriptive' right to water, as 
no one may claim title or interest against property 
owned by the State. 

5. "Stox.m and freshet" '-later" is the property of 
the State. . 

Neither NcBrycJe nor Gay ex Robinson lUls nny right to 
divert \-later from the Koula Strcnm a.nd lIan::tpcpe River 
out of the Hanapl~pc Valley into other w~tershcds .. 

" 
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the. 1~ediate and o~.yious :t~~::~ on ~be ,l'G'&"c1:es was: I 
1.. "Wa ter rights" which,' as private 'property h~~ been . 

bought, sold and leased freely, and which had been the Subjec~ .... , 
of taxation as we'll as condetrinatien, were 'fo:t: all practical 

purposes rendered worthless. 
'. . 

2. G&Rand 01~kele; which had expended 'almost 

. $1 mill~on in building an exterisive water transportation 

,system for irrigation of their sugar lands, found their 

system made' 'unusable 'and much o,f their cane 'lands destined 
. . , 

to become pasture. McBryde was destined to suffer the same' 

fare. . '. 

.' Thousands of acr.es .of.,sugar an? Pth,e~ ~gricultural lands' 

on .al~ost eve'ry major isla..,d would be exp'osed to the same 

fate, even' though the 'o~ers l-1ere ,'not parties to the suit. 

~e .State 'acquired",' free of ch?-rge,' all of the nmning 

waters, of the State,' subj ect only to the 'rights of riparian 

owners of land under the COllDllon law doctrine :'of riparian 

: r?-8pts. .... 
. , 

As inQicated ,above~' the 'Supreme Court, 'on rehearing, 

paid no attention to plaintiffs' challenge to the constitu-. .... 
tionality of its d~cision, ev~n though 'this was raised in 

plaintiffs' briefs on their application for rehear~ng. 

The constitutionality of that decision, then, becomes the 

basic question now before this court for determination. 

~ fi~1I5iN GS OF FA"ct .. , 

Turning now 'to the trial before this court, and based 

on the record, including all prior proceedings ill l1cBry"de 

. v" Rob i.ns on f the pleadings, evidenc~ add~·ced.~ exhibits, 

stipulations. requests for, admission. and answer~ to 

interrogatories, the court finds: 

1. The Findi'1~5 of Fnct of the triol court consl.stinr; 

of Findings 1 to 65 (Plaintiffs' E>~hibit 7, pp. 7 to 49) • 

.......... 

-.. : .•.. 
...... 
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University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



• l 

'r 
'~ 

.... 

, ;, 

. t· 

1 

2 

a 
4 

& 

G 

7, 

'8 

9 

10 

11 

12 

13 

14 

15 

16· 

1'1 

, 18 

19 

,20 

21 

22 

-23 

24' 

25 

26 

27 

23 

29 

-so 

31 

32 

rrJ_C'll\orhtm.. I 
u.:O·'J)-$C1M-·~20 I 

none of which were modified, on appeal by the Supreme Court. 

are adopted as.facts in deteimini~g the 'constitutional and 

other federal claims before this court. 

2. In the ~retrial Order entered ~n March 4,'1965 in 

McBryde approved by ~he State, McBryde 'and ~R, it was 

admitted that G&R were "the owners of the i1is kupono of 
. 

Koula and Manuahi, that plaintiff (McBryde) is the owner of 

the i1is' kupono of Eleele 'and Kuiloa and that the State is : 
• <I. • . • • .• .. . ".: • 

the owner of the 'ahupuaa of Hanapepe." (Answer' to Req~es t '.' 
. . ... '" 

,No. 4 '0£ G&R ·for Admis~ions) 

3,0 .The ownership of the normal surplus water of the 

Koula Stream 'which 'flows "into the River. was a~itted in the ' 
, ' 

proceedi~gs'iti McBryde 'to be 'the property of G&R and 

at no ti~e 'did the St~~e ·o~ ~y other party ~eny or dispute' 

G&R's r:tght to take 'the,. 'normal su~;:Lus ~ater· so owned out 

of the P~v~r and to transport the 'same to Makaweli. 

(Atis't.ger t~ Re,ques'ts Nos. 6, 7 and 8 ',of G&R for Admissions) 

4. At' no time prior to the entry o~ the. judgment ,by 

the Supreme Coul?t in l-fcBry'de ,I did any party dispute. or 

deny the' ri'ght of any o'ther party 'to transport any ~1ater 

which he might own by "appurtenant", "prescripti~e" or 

"normal surplus" .right for.use on lands other th~ those 

from which those rights originated, and to sell or lease 

such" rights separate from the iands from ~Yhich such rights 

originated. (Answer to Request No. 10 of G&R for 

Admissions) 13 

S. In the trial of McBryde, the State concC?ded that 

McDryde was entitled to the appurte~ant water rights of 

LC Aw 7928 Apanas 1 and 2 to l1aluaikoo, LC Aw 10010 to 

Makahiki, LC A"ol 10526 to Naloheelua and LC Aw 19:"B to 

Knnchiwo, although 'NcBrydc had no title or interest other 

than said 'Water rights in snid lands. (Anslo1cr toR.~cruest No. 11. '. ~ 
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of G&R for Admissions, Conclusions c~~tained in "Court 

Exhibit 1", Pl. Ex. 7. pp 39-43) 

I 
6. In the l-tcBryde trial the Stat'e 'claimed and was 

awarded b~ the judgment of the Tifth Circuit'Court the 

appurtenant water ~ights of 0.26 acres of land in Grant 11149· 

(formerly Government Lot 6B) and of 0 .. 14 acres of ~and in 

. t 

: ' 

Grant 10832 (lormetiy Government Lot 54B), although the 

State h~d no title or interest other than said water.rights,. 
.:; 

in said lands. (Answer·to Request No. 12 of G&R for Admission) 

7. The 'only issues of fact or law tried in'McBryde 

in the Fifth Circuit Court were (1) the identity 'and extent 

. o£privately or ,p~bl*cly owned l~d having C3:-ppurte1\~t water~" 
. , 

rights, and privately or publicly, o't-med water r~ghts o"\voed 

. separately fr'om land, <,2.') the .quantity of water' a:ttributable 

~o the 'identified water, rights, '(3) ,McBryde "s claim by 
adverse possessi~n ~gainst G&R to ~resc~iptive water out of 

G&R' s no~al 'surplus ~ater and, the quantity of such 

prescriptive wat~r, and (4) the claims of the State. McBryde' 

and plaintiffs to a division of the st'orm and freshet surplus . 
, " 

(Anslo1er to Request No. 13 of G~R for Admissions and trans-

script, Pl. Ex. 1, 'p. 9-9' ~t' 's~'4.)14 .' 
" 

8. Followi~g the Supreme Court opinion in McBryde I, 

timely petitions for rehearing were filed by l-icBryde and by 

G&R (Pl. Ex. S.C.-62 and S:e.-65) and a "Motion for Partial 

Vacation of Opinion and for Opportunity to Present Evidence 

and Argmnent" \-las filed by Olokele, its' '~i'rst active appear~ 

ance in the appeal t,o the Supreme'Court, (Pl. ~x. S. C. - 59) I. 
which was promp~ly denied (Pl. Ex. S .. C. - 60). The t't-l0 . i· 

petitions and thci motions contended 'inter 'llia that the 

transformation of private property (Hlthout claim having 

been made therefor by the State) into public property and by 
judicial pr.ocess, without compcn~ation to those whose 

... 18-
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proper~y ~as so taken, violates due process 'of law, and that 

the deprivation of property was ~ffected"without giving the 

'. parties the opportunity to present evidence and to be heard 

required by procedural due process. 

'9: On 'June l8~ 1973, the Sup~eme Court' entered an order 
, ' 

directing McBryde, G&R, the'State and the Sm~ll Owners to 

submit briefs limited to narrow issues related to (1) the 

, constru~tion of ~ §" 7_115 and (2)' the 'use o~ appurtenant' 

water on lands other than to wliich the right is appurtenant 

(Pl. Ex. S.C.~66). The restriction of the issues precluded 

argument or hearing ~s to the basic question of the validity 

of tbe' State ap~rop~iati~n of privately 'o~ed surface· water; 
'. " 

1~ •. Since no party appealed from the trial court's 

award· to the Small ~~ers of appurten~nt water rights ,of 

50,050 gallons per acre' pe~ day, "like' 01okel~ ~ none of the 

~inall Owners took an appeal from the' tri"al judge's award. 

11. At oral argument on September 18, 1973, the justices 

then stated that 'argument would be liDdted to the two issues 

~peci£ied (supra; Finding 9). (No -record ~xists of the o~a.l 
arg~ent, the court havi~g refused to hav~ an official 

'reporter present.) Plaintiffs were given no opportunity to 

argue against the McBrtde I de~ision forbidding t~ansfer of 

their waters out of ~he watershed, which deprived them of 
. . 

mo~~ of" the value of their water rights., The majority 

opinion after rehearing ~las., as, indicated supra, a cur.t. per 

'cur'iam that the ·court found "no reason to change the decision 

filed herein." The majority refused to hear or consider 

plaintiffs' constitutional claims. 

12. No payment was or ever has been offered or made to 

any plaintiff by· the State for the taking "of their several 

vested properties in their appurtenant and prescriptive water 

r~ghts. 

13. In 1927, the Territory of Hawaii, the State' s 

predecessor in interest, commenced an equity proceeding 
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. 
in the Firs~ Circuit Court (Oahu) ~gainst G&R, Hawa1ian Sugar 

, . 
Company. Limited (Olokele's predecessor in interest), ,- . 

McBryde "and 133 others alleging that 'the Territory h~dwater 
, " , 

rights to'220.72 acres of-land in Hanapepe Valley and was 

entitled t~ appro~imately 50,000 g~llo~s. per acre per day of 

water. · It also alleged that McBryde was, the 'owner of 110.65 . . . 
acres of land in Hanapepe 'Valley "entitled to water for 

irrigatio~ purposes' •. " It alleged that the 133 others had 

water rights for, irri.gation or for domest;ic purposes and 

asked that G&R be 'enjoined from dive~t~ng water which had 

the 'effect of depr~~g t~e 'lower owners of wate~ rights to 

whi~h .'they w~'re '~rititled'. Since· 'it concerned water rights '. .. . . --. '. . .. . . 

on Kauai, t~is case was dismissed under the doctrine of 
. ...... .... ..... . . 

'forum llon ·c·onveni"ence (see~T~to1:Y'v~· Gaj.,_~~~:-4047"(1932)?0 

The £il~g of this complaint co~tituted a judicial admission . . 
by the Territory that tne water rights of l'icBryde whether 

ancien~, appur~eriant or prescriptive were being properly 

used bi McBryde 'for irrigation purposes. 

14. In 1927 G&R in contemplation of a suit to 

determine w~t.er, rights ~n HanapeFe Valley perpetua~ed 

testimony of kamaaina witnesse's (Ex. G&R - G'::3)., In this 

perpetuation. proceeding" the Territory and McBryde took the 

position that when kamaa'inas referred to land as "kula" 

(dry), the kamaainas meant 'that the lands were not in taro 

cultivation at the time they (the witnesses) first were 

familiar with the land, but could nevertheless' be "wet" 

lands at the time of the mahele and thus entitled to water 

rights. The position of McBryde and the ~tate "Tas sustained 

by the "McHrv"c1a. trial court over the. obj ection of G&R in 

ac1j udicating the l-latar rights in Hanapepe. (Findings of 

Fact, Pl. Ex. 7. pp. 30-31) 

15. Since the amount of water per acre used in taro' 

..20-
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'cultiva,tion in i848 was the -basic· measure for water' r~ghts 
':, •• I. ; 

under Hawaiian law,' in 1930, the 'Territory joined with'; 
, 

'McBryde in a sci'eritific e~eri~rit ~nin~ over several. 

years to simulate 'the 'anci~nt Hawaiian practice of taro 

cultivation at the 'time 'of the mahele, in order to det~rcine 

the mea;sure 'of. water duty to "be -'awarded peri~d~callY. 'me 

Mc~rtde trial court "made 'findings based on the results of 

,this ~erimerit. 

16. Upon dismiss~l 'of the"equity suit r~ferred to in 
,.... ... ... . 

. Par~graph 13 ,above,~ ,Equity No. 2~11 '(Te'tiit'ort v: Cay, 

Ex. M-j-6:· p. 3)' was fil~d in April 1928 citi!lg .onl~ G&R 

and H~w~ii~ Sugar Co., Ltd. as berng parties ~ec~ssa~,to 

determine 'oWnership of the nonnal surplus 'Water. The purpose 
" . 

of the 'suit was "to establish a claim by the Territory to titl . . ... . . . 

in surplus waters arisi?g on the "lands" of G&R so as to 

utilize the 'same 'to continue ~he 'irr~gation of kuia land 

in the' ',Ahupuaa of Hanapepe below the boundaries of the i1is . 

of Manuahi and Kouls (Ex. ,M-J- 6, p. ,53). .Itl. these pro­

ceedi~gs, Territory of Hawaii all~ged tha~. the ~hupuaa 6f 

~anapepe -

"is a portion of the puolic lands of the Territory 
of Hawaii, the fee si~le title to which is in the 

" United States of America and the Territory of 
Ha\\faii, under and by virtue of the provisions of 
the laws of the United States of America, is 
entitled to the use, possession and control, 
thereof. n (Ex. M-J-6, p. 6) , 16/ 

By' 'Gay I it was decided that lithe I1i of Koula though' 

situate within the Ahupuaa of Han~pepe was neve~ a part of' 

the abupuaa," 26 Haw. at' 393, it was an iIi kupo'no. 

'. 

17. The ~rial court, in that .suit,. the Supreme Court on ' 

appcn1, nnd the Ninth Circuit Court of Appeals on further 

'appea1 all recognized thnt Gav II concerned only "normal" 

and daily "surplus water~" and not prescriptive tInd 

..21-
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,. eppurterumt: right's and made a J:!na~ det'ermination of the 

o~eiship of such "normal" su--pJ.~a:. 

,18.' The judgment ,~ 'Gay' 'II determined ·that two of the 

par~ers of G~ as the adju?icated ,owners of the: j.li kutiono 
. ., 

on which the strea:m arose; and not the 'T~rritory. were the 

owners of the normal surplus waters, flowing from their lands 

into the. River and, 28 such were 'f~ee to trans P o,rt· normal, 
.. ..' 

. surplus water to irrigated sugar lands on 2.dja~ent ~ands 

ou~si~e the 'vall~Y.1. 7 • • . ' 

i9°.' . In ,194~:' G&R leased l~d' at Mak~we1.i to Olokele fox 
: 

t~~purpose 'of con~ucting a, sugar plantation, with the 

requirementthit G~ deliver a share 'of G&R's water from 
, . , 

Hanapepe 'to Olokele 'at Makaweli~' !:.!:.:, out: of. the Hanapepe 

watershed •. In the years 1945 through '1949. Olok~le.e~ended 

$788,839.35 on building the Hanonui Tunnel. (Answers to . . 
Requests Nos. 21, 22 and 23 of G&R for Admissions) 

. . 
, 20. ' GaR and its lessees (Olokele and Hawaiian Suga~ 

Co.): and MCBryde have r~specti~ely spent S~ accounted in 

the millio~s qf dollars to develop sugar plantations at . . 
H~"apepe; ,Mak~weli, Eleele, Wahiawa,' Koloa,. 1;,.awai and .' 

Kalaheo, all on the 'Island of Kauai, which include areas wher~ 

s~gar cane 'cannot be 'grown wit~ou~ irrigation'by wat~r 

diverted from its natural watershed. '(Testimony of Selwyn A . ' 

Robinson, Roland D. Gerner, Richard H. Cox and Ex .. 1-1-3-6. 

p. 53) The rainfall in the area of G&R's and Olokele's 

sugar cane fields is approximately 23 inches a year, 

inadequate to grow cane. Irrigation necessarily depends on 

bringing ir: water from the Nanu°ah'i a~d Koula streams on the 

east and the l-1akaweli river on the west. The Makaweli river 

l-lhile it runs ~lhol1y ~o1ithin G&R' s ah'uouna. of l-lakaweli. is 

in a scparat~ ,~atcrshed. (Testj,mony of Sel'toJyn Robin!ion. 

Ex. 0-15) 

.. 22-
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21. For a period in cxcc~s of seventy-~ivc year~, th~ 
i • • • 

several governments of Hawaii ,have 'ex~cuted th~ laws of the· 

Kingdom, the "Territory and the State 'of Hawaii in a ~anner 

wnich has been guided by court dec~sionG on t~e questi~n of 
, , . 

. surplus water, which ·eXpre~sly or impli.c:it1;r ~cknowle~ged' 

the title to surplus water .rests in the :owner of. th'e 'ahuouaa 

or m kuoono ,in '\-7nich it originates and that such water'lAl2Y 

be 'transported 'out of the watersh~d of origin.' (Testimony 

of· Richard H: C~x and Ex": M. Fed'.-lO) 18 . .. 

22. Since ~899, McBryde ·has been continuously engaged . . , 

.in the production of sugar,cane 'and its irriga~ion water has 

been partly ~l:ttface -we:tei and ,partly underground water. The . . ,-". .' . '. '" 
transmittai oof 'water from the 'ltlver and the 'use 'of this', 

. . 
,wat~t in part on. the "Eleele .and Koloa 'Plantations and outsi~ 

" . . 
the ~anapepe watershed for irrigation has been continuous 

. 0-; 
since. 'the 'construction of the 'or~ginal pump on the River 

prior to the year. 1900. (Stipulation, Ex. M-Fed.-l) 

23.' MyBryde 'cultivat~d 5~955 acres on i~s s~gar 

plantation'whicn'exteridsfrom Hanapepe ~to Waiko~o (Koloa). 

a distance of 9 miles and. except for 300 acres, all is 

irr~gated land. An average of 30 to 40 million, gallons per 

day is utilized ~or irrigation, coming from four principal 

surface supplies providing over half the sUpply, and five 

pumpi~g stations with' underground supplies. McBryde prodUCE 

31, 716 tons of sugar in 1972 "lith a gross income from sugar· 

and molasses ,of $5.586,531.00. (Ex. I1-Fed.-13, pp. 1.,2) 

24. l-1cBryde "s surface and undergro\md '-later supply 

from Hanapepe averages over 20 mill;on. gallons per day and 

is transp~rted by three major ditches extending 5-1/2 miles 

to the cast of Hanapepe 'Valley; and that these Hanapepe 

supplies provi'd~" the 'primary irrigation !iupply for 3 ,.200 

acres of cane on the ill of Eleele and 'nhupuClcS of l·lahiawn, 

.. 23-
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Kalaheo and Lawai. (~x. M-Fed~-13. p. 2) 

, , 

,·25. McBryde "s s~£aceJ'- s~pp ly from the 'Wahiaw,a, ,Lawai., ' 
. , 

and Omao streams provides about 13,000,000 gallons per day 

of irrigation water for ~.790 acres of its other cane lands. 

(Ex. M-Fed:-i3, p., 2) 

26.'~In reliance on its water supply McBryde'had 
, ' 

expended, as o~ De~embe~ 31, 1972, the sum of ~ll~863,392.43 .' . 
in capital improvements for its irrigation system, mill, , 

machinery, equipment' and other facilities still'in service 

to opera~e the plan~ation as follows:. 

Irrigation System 

, Water development , 

Rese~oir . 
Pump station 

~itch syste~' 

~ O~h~r irrigation.facilities 

" :' . ,.' Subtotal 

Factory and other buildings 

Hac~inery and e~uipment 

Roads and bridges : 

El~ctric power sys'tem (developed 
primarily to provide pOv7er for 
the pumping of irrigation water) 

Domestic water and sewer systems . . 
'l'o~al 

,$ 
... 

34Q~13l.00 

~' 752,6'46.02 

420,190.52 

63~,576.07 

, 1,088,247.07 

,3,232,790.68 

996,559.65 

'S ,173,912.19 
" . 

,502,855.00 

1,656.950.30' 

300,324.61 

$11.863.392.43 

Expenditures for capital improvements listed above do not 

include eh7enditures made for acquiring land or for 

improving the condition of the land for purposes of 

cultivation, nor does the compilation include the cost or 

value of growing crops. (Ex. M-Fed.-l3. pp. 2, 3) 

27. The parties herein have stipulated that plaintiff 

HcBryde and Olokcla have incU"~rcd 

"s1lbstantinl expenditures subsequent to 1930 in 
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the diversion of water from the watershed to the 
'Hanapepe 'River and in the -use of that water on 
their respective plantations. The amounts expended 
in the constructicin-<of-the Ranonm Tunnel alone . 

'were in excess of $119,000 by the Robinsons and 
$788,880 by Oloke1e; McBryde's expenditures 
exceeded $558,000 for pumping equipment and siphons 
an'd $60,000 for the construction of a reservoir to • 
store water. If (Ex. 0-14) • . .. 

The f~gures referred to ~ this, stip~ation are i~cluded . 

within the total expenditures of $11,863,392.43 shown in 

P~r~graph 26 ab~ve: 

28. By an "Agreement and Bill of Sale" made as of 

A?gust 1, 1941, Olokele .. was ass?-gned the iease of Havl~iia:l 

Sugar Company on its plantation near Hanapepe. (Testimony . . .. . .". 

of Selwyn A., R~binson; Ex. 0-1). Olokele leases from G&R 

the- lands td which '07ate~s'·were be~g diverted ,from the River 

since the filing of Te'tii"tory -..te' Gay_ (Ex. 0-2, 0-3 and 0-4) 

l~eri G&R leased prop~~ty to Olokele (an~Hawaiian'Sugar), 
, . 

the 'leased properties were_ being used for sugar cultivation . - .' - . . . 
'with-waters transported from the waterShed of the 'River. 

(Testimony'of Selwyn A. Robinson and,Roland D." Gerner) 
- . 

. 29 •. ~e,plantations of G&R, Olokele and McBryde coul~ 

no~ be operated at anywhere'near their presen~ s~ze wit~out 

water from the watershed ~f the River. (Tes~imony of 
'. . .. . 

Selwyn, A. Robinson, Roland D. Gerner, and Richard A. Cox)_~ 

30. The Robinson lease to Olokele, dated July 15, 

'1944 (Ex. M-I-27) restricted Olokele to the growing of sugar 

cane (p. 67). The rent was based on a fo~ula which may be 

called 5% of Olokele' s gross proceeds from "all sugar cane 

and .molasses and by-products" (pp. 19-21) or 25% of its net 
'. 

profits (pp: 21-23). The lessors agreed to maintain and . , 

operate the Olokclc ditch and the Koula ditch and to deliver 

57% (p. 28) of the va.ter from those, t,vo ditches which nrc 

connected. (See Ex. 0-15). The lcsso~s aBrccd to dclivcl;' 

their harvested cane to lessee" s mill. and'lessee to m~l(e 
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t it into ray sugar (pp. 38-48). 

31. G&R e~loys 174 employees on its, sugar.p~~ta~ion 

and 11 on its ranching, operation. In ,1973 its pensl-On 
. . . 

"obligat~ons to its ~mployees de.man~ed,a lump. sum,c~pital 

fund in excess' of $1,555,0'00: (In 1975 G&R pai"d Prudential 

Insurance Company of America $1,241,026.53 to fund its 
. . 

pension obligations.) 

32. Without irrigation water. the only ~e for mos~ of 
• 

G&R' s sugar land~ wo"u1d be "as part-time pas~ure. be~ause , 

the intermittent flowing streams would pronde ~ink:i.ng water 
'. . 

for ·the, cattle 'only during the rainy months.' ~ere£ore, 

only the areas near enough 'to the Makaw~li River could b~ 

used as pasture duri~g most of the year. " 

, , 

The sug~r lands, if unirrigated, would be appraised as 
, ~ 

livery poor pastureJ"~ at an assessed value of $8, an acre". 

or ~4 ~£ dedicated to '~griculturai use~ In contra:s~. "~anelt 
.lands are assessed at $666' an acre (or $3'33 if dedicated), 

indicating $~51.42 ~~ acre ~s a sound value. 

33. Before McBttde' I J the Small OY."Ilers could s ell ~ : 

.their wa.ter· rights ,(usuall,.-. t~ one ,of th~ thr~e plaintiff" 

plantations) at a "rule of thu:nb pricelt of one acre of 

water rights for·~ne.acre '0£ dry land. Some had sold, 

and thus severed, appurtenant water rights. McB~de I 

.rendered these severed rights useless and of no value. 

State Action 

• 

34. For many years, some of the Small ~v:oers used portions 

of the waters owned by them on lands to 'l-1hich the waters 

used l-1ere not originally appurtenant;· ,(Ex. A-3, Testimony 

of llideo Nonaka 

Govcrnmcntnl Recognition of Private ~ership of 
1'1atcr nnd 0.1: the T::-nnspol'tnoi Ii tv 01: \.J:lt£E 

3!>. 'l'he defendant State Officials and thE!ir' preueces­

sors. the State and its predecessor. the Territory of l1m."nii. 
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have for at least a centuxy, repeatedly entered into ". 

variety of transact-lions. recogniZ1ng private ownership of 

normal surplus wacer ~nd~~e .right of persons wit~,~ights to 
.. tr' :: .... ".. ; •.•. ;. • •• 

appurtenant, prescriptive, and surplus waters to divert thos 

~aters for Use beyond the watershed of origi~. By way of 

illustration, these transactions include the following: 

(a) the.taxation of water as private property and the 

v~luation of land for tax . purposes with consideration of .~ .. 
the enhancement in value resulting from. the land's access 

to water dive::t~d from beyond the watershe~ of 6rig1n;19 

(b) th~ acc~Ptanc~ by the State of fo=est rese~e 

sUrrenders under which water ~ights were reserved ~o the 
. '20 

transferor; . 

(c) transactions (including the lease by the State to 
. .- . 

Olokele· of a portion of 01okele's Hanapepe Plantation) in 

whiCh.pr~perty is leased to private parties with tne 

government reserving the right to ~ra.nsfer ~he water rights 
.. 21 . 

of the le~se4 property ~~.others; 

(d) the condemnation of property with wate~ rights 
. . 22 

reserved to the condemnee; 

(e) transactions in which the transportability of 

water beyond the watershed of o~igin is specifically rec­

• d 23 ogn~ze ; 

(f) transactions in which water rights were .sold by 

the Territory for use ou tside of the watershed of origin. 24 

36. The existing State tax statute (~RS § 246-10'(f» 

lists "wa ter privileges. availability of water and its 

costs" as a factol:- to be considered "in £ixing the valuation 

of the land. (Ex. M-Fed.-l, Attachment Para. No.7. 

?lantations owning private surface waters have been and arc 

being assessed a tax on the high~r value of thei~ land by 

reason of the availability of the water ou tide the w;!tershl 
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of origin. The application of the State formul~ do,,'~loped 

• 
"by th~, tax, adminis~l;"a~q~s,:~fo~. th,e 'va1.~lat"~on of ix:r~gated 

. sug~r ,latlds is based on, the Statte' s assumption that surface 
• .. <. • •• " ~ ~ -. - - • - • '. 

waters can be privately owned and transported for irrigation 
, . 

, ' 

as determined'by the consistent Hawaiian decisions. 

. (M. Fed. -1. Attachment Para. No. 7 an4 testimony of 

Richard H. Cox) . . .' 
37., The t~abllity as well as severability of privatel.: 

owned surface water £rom the land to which it was originally 
, , 

appurtenant was expressly confirmed by th~, 19l3':decision 

of 'the Supreme 'CoUrt in Tn: Re' TaXe's,· Wai'ano1.e' Wat'er 'Co. ~ 
, , 

21 Haw. 679 (1913). ,The Tax Appeal Court 'of 'the State of 

Hawaii ,decided that,a prio~ Supreme Cour~'decision that 

water rights "severed in ownersb:~p from the lands can no .. 
longer be regarded for purposes of taxa~ion as appurtenant 

to, the lands to which t~ey were, or~ginal~y appurtenant" had 

not been superseded by the'1932 tax law revision: (L.1932 2d. 

~. 40 i ,§ 26; HRS § 246~lO) ;.' Re· Tax: Appeal ·of L. 1,.' 

e. McCahdle'ss' Trust' Esta'te (No. 685 in the Tax Appeal Court· 

of the Sta,te of Hawaii (1;963) , unreported, Ex. ~-Fed.-~, 

A~tachment Para. No. 10). 

38. A basic agreement acknowledging p~ivate owners~ip 

and right of transportation of major sources of water ~or 

the Island .of Maui ~v2.s executed l1arch 18, 1938 C'the 1938 

agreement") (see Stipulation, Ex. H-Fed.-,l, Para. No. 22 

and attachment thereto). The 1938 agreem~nt provided a 

perpetual arrangecent under which 'vater o~med by the privatE 
'. , o\mers as ,~cl1 as wa~er leased from public sources origi-

nating in the east part of the Island of Haui could be 

'transported for use in the arid pl~ins in the central area 

of l-!uui. '111is '-1n~ accomplished by th!! crantinc by the 

'l'crrito~J' to Ellst Muui Ir::-ieation of perpetual casements 
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covering its aqueduct and by effecti~g a permanent agre~ment 

a~ 'to ho~ the 'portion; "~f the flow i~ the aqued~ct; "which 

shall be considered the company water" and the portion that 

is considered "public ~ater" shall bear the 'e~ense" of upkee . " , 

and operation of the aqueduct. Ali"licenses to use p~blic 

water originating fn East Maui that have been issued by the 

Territory and'the State since 1938 have been tmder that . 
, , . 

agreement •. (Stipulation, Ex. M-Fed.-l) , 

, 39. The State in 1970 granted a license to Wa:i.ahole 

Irr~gation Company, Limited ,for a period,to'December 3L~ 20( 

This licerise is for publ~c water to be conveyed through the 

W~iahole 'Ttmnel to the leeward' side of the Island of Oahu 

and the license 'refers specifically to the fact that water . ' , 

conveyed by the aqueduct includes "water 'obtained from , 

s~urces o~ed p~ivatel;y'~ by Waiahole Ir;rig,a.tion COnl?any: 

(Ex. M-Fed.-~, Para. No. 28 and attachment thereto) 

. Pu"r'ch'a's'eo,~ SaTeo an'd L'e'as'e' o'f Ri'gh't's' 'to' "S'urfa'ce 

. Wat'er bv the Government' an'd by Private' P~rsons 

40. Since 'the 'earliest recognttion of private propert~ 
. , 

in Hawaii, rights tc surface waters have been bought. sold, 

leased and otherwise dealt with as other p~ivate prop~rty. 

The,government has ,bought and paid for pri~ately owned 

surface water '~"d rill branches of the Hawaiian government 

have consistently dealt with surface water hot\Fever owned or 

acquired by the government in 'all respects and in the same 

25 
ma~ner ~s private persons. (Pl. Ex. lO,op. 4; all 

exhibits attachec1 to Stipulation. Ex. lof-Fed. -1) • 

41. 11aj or ditc~ sys terns have l?cen developed by pri vat( 

owners for transporting water for irrigation on each of the 

major islands of Hawaii. (These are described generally in 

the 1917 Federal Covcnlmcnt "Rcport,~ Ex. N-Fed. -2, pp. 74-79, 

and arc brou~ht up to date with some details as to the 
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,. 
2 

s" 
4 

:1 amounts of sur"face water delivered in Exs. M .. Fed. -14 and 
'it "'1 M-Fed. -1il.) The construction and··;d,~velopment of these', 

systems was encouraged by (1) the bo.dy of lIawa~ian law 

establishing the p.rivate o~el;"ship of surface water and the 

5 

6 

., 

• transportability of all water, however owned, for irriga-. i. 

ti~n,26 and (2) by statutes authorizing the acquisit~on of 

rights of way over both public and private lands for the" 

8 construction of aqueducts which have been in effect since 

9 1812. 

10 _ 42. The East Kauai Water Company. formed'in 192,0. bas 

11 constructed ditches, '. tunnels and other aqueduct ... facilities 

12 at a cost o'f up to $1, 000, 000' for the transport of' government 

13 water used for irrigation.and domestic use. 

14 43. Pioneer Mill Company of the Island of Maui had, in 

15 ·1917, irrigation equipment including 6-1/2 Ini~es of tunnel 

10 for'bringing 50,000,00,0 gallons 'of water from the mO'¥ltains. 

1'1 

18 

19 

·20 

21 

22 

The Territory in the years of·191l. 1915, 1917, 1.927, 1940 

and 1964 leased and deeded to Pioneer Mill Company r~servoir 

rights, rights of way for irrigation ditches. and granted 

other rights so as to make possible the operation of this 

extensive irrigation system carrying both publicly and 

privately owned waters over government lands. (Ex. M-Fed.-2, 

23 p. 77; Ex. M-Fed.-18, Appendix 2, p. 9) 

24 

25 

44. On the Island of Hawaii, the lIawaiian Irriga­

tion Company leases surface water from the Bishop Museum 

26 wh~ch it transports over the lower llalnaku3. Ditch. The 

27 

28 

construction of this system of tunnels, ditches and flumes 

to brine water out of Waipio Val lei began in 1904 and was 

29 completed in 1911 "at a multimillion dollar expense. It It 

30 transports 26 million gallons of woter par day out of the 

31 Waipio Valley for n distance of approximately 12 miles 

32 through and across more than 50 nh\lpu~ along tho coast of 

FPZ-8andltonlll 
II·"·U-SO~I-)~O ;: 
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, . 27 il the Island of Hawaii. (Ex. M-Fed.-17. p. 4). 

, \" 45. In 1964 the State "lea.sed to Oloklj! i.e State 'land 

in Hanapepe for the purpose of maintaining sugar plantations' 

, thereo~.o (Ex. S. Q. -12) Paragraph 8 of the lease reserves all 

waters, including surface water, to the State, and Paragraph 

26 requires that the land shall be used .for "j,nt,ensive 

agricultural uses." The.water brought by Olokel~ through 

the Olokele and Koula ditches carrying the pr~vate waters 

owned by G&R and leased to Olokele constitute the sole water o , _ 

used in maintaining this irrigated plantation. If, this 

water were not available to Olokele Sugar Company fo'r use in 

'carrying out its contractual obligation· to the State, there 

"could be no Olokele Sugar Company." (Testimony of Roland n. 
Gemer) 

46. On December 23, 1970, the State .purchased'surface 

water rights' o~e'd by Waiahole Irrig.ation Company and the 

deed recites the manner in which such r.ights were acquire~ 

by \-laiahole l-later Company in 1912 (Ex. M-~'ed. -.1. Attachment 

• 

to Para. No. 26). The deed. approved by -the Deputy Attorney 

General for the State, confirms St.aterecognition (1) that 

surface water was tloriginally owned and held by" various 

private owners and (2) that these rights could be separated 

from the lands to \tlhich they \o1ere appurtenant. (Ex. M-F2d. -I, 

Attachments to Para. No. 26 and Para. Nos. 8 and 9)28 

47. Both the State and the City nnd County of Honolulu 

have repeatedly acquired privately owned surface water rights 

by suits in condemnation for which payments were made 

pursuant to statutory requirements. Of"or example t SUl.CS 

were filed in 1940, 1945. 1946, 1954 and 1966 referred to 

in Ex. M-Fed.-18, Appendix pp. 12-13) 

48. On July 27, 1962 McBryde sold land to the Stata 

consisting of porti.ons of three kulcmHls in Hanapepe, and 

.'PJ-8lu\lhlono I 
U·' •• 1~M-:'20 !i 
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2 

3 

4 

5 

6 

'1 

8 

·9 

". 

': ~cB~yd~e r~served to itself all' ~ater: ri.5thts.l' (Items 
, 'I 

-' I! 26.' 27 and 28 in Ex. M-Fed;.l) Other sa~es of M~Bryde land 

I 
I 
I' 

~ 

. . 
to the State with reservation of sur~ace water rights to 

itse.lf (Items 26., 3.2.and 3.9 in Ex.M-Fed.l), were .made of 

portions of Koloa kuleanas purchased by McBryde for its 

water rights. 

II 
10 " II 
11 -:-1' 

49. The State permitted the owners to reserve their 

privately owned water rights "vested" in the ~ina1 order of 

condemnation 'in' Civil No. 1195', in the Circuit Court of the 

Second Circuit, being for the purpose of condemning land 

12 

13 

14 

1~ 

16 

17 

18 I 

19 

20 

21 

22 

.23 

24 

25 

26 

27 

28 

29 

.30 

31 

32 

t'PI-8.I1"s~on. 
u·a'·1J-IO~(-~~ 

I 

I 
I 
I 

I 

I 
I 
I 
i 
I 

I 
I 
I 

I 
I 

for the Kaheki1i Highway, Waihee Bridges and Approaches. 

The order'entered May 19, 1972 excepts from the condetlUlatlon 

"those certain'l-later rights vested in Alexander & 
Ba1d~o1in. Inc. . . . and l-1ailuku Sugar Company • •• • ~ 
by way of Exchange Deed dated June 23, 1924 and 
recorded in the Bureau of Conveyances in. Liber 740, 
Pages 164-181. and saving and, excepting nny other 
'-later rightE,; of \-1ai1uku Sugar Conlpany in th~ 
property sought to be ccindenlllec1 herein, provided 
hO\-lever that in developing and'luointaining such 
excepted water rights, nei.ther Hailuku Sugar 

: Company nor its successors or clssignees shall 
disturb the highway to be constructed over saio 
condemned property." (See Ex. l-1-Fed.l, Para. 
No. 27 and attachment) 

50. Immediately before statehood, the Hawaii \~ater 

Authority (created under the provisions of Act 22, S.L. 

1957) submitted to the legislature its report on the state 

of Hawaiian water law. Part 3 (Water Rights) states: 

. "t.Jater Rights and Watcl: np.veJ.opmcn~. . 
Surface-water rights in Hawclii are considered 
property rir,hts and can be sold or acquired 
separately from the land to \-1hich they arc 
appurtenant. The lecal rieht in Hal-laii to 
transport surface water from one watQrshed to 
another, not pennitted under riparinn \-later len-l , 
has made it possible to provide irrigation ~o 
Hawaii I s \-Iater-deficient and genel:nlly better 
arable lands and develop a sound acricultural 
economy. I~xtensivc developments of surface 
\-later have been accompl ishec1 under llawai 1. • s 
cxistine surface-water rights law. It can be 
concluded that the m~ny court decisions have 

. firmly establisynd the princ:i.plcs of surfacc­
uatcr rights in lIm-laii, It does not seem like 1y 
that any leuis1ation cnacted to materially alter 
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existing surface-water rights law would be. held 
unconstitutional by HawAii's courts nor does there .t.: 
appear any need at this time for legislation to 
strengthen or change this system of surface water 
law. It Water Resources in Hm-la ii" Ha~-laii Water 
Authority, Mar. 1959, pp. 64~ 29/. 

51. The long recognition of separability of water rights' 

is summarized in 'Hutchins, The Hawaiian SY$tem of Water 

Rights, p. 121, as' follows: 

"The water right, while appurtenant to land 
for the benefit of which the easement exists, is 
not an inseparable appurtenance. That is t;,o saY •. 6 

it may be severed in ownership from the lands by a 
separate-sale of the water right, after which it 
cannot be regarded, for purposes of taxation, as 
appurtenant to such lands; or it may be separately 
leased; or it may be separated from the lands by 
prescription. It ::JOI' . , -'- . 
52. In 1910 the Congress ~mended Section 55 of the 

Hawaiian Organic Act to empower' the Territorial Legislature 

to: 

"by general act provide ~for the con1emnation of 
property for' public uses, including 'the condemna-' 
tion of rights of way for the transmission of '-later 

, for irrigation and other purposes. Ii Act of Nay 27. 
rITo, 36 Stat. 443. 48 U.S.C. § 362 (emphasis added). 

Pursuant to- Congressional authority, the Territorial 

Legislat~re in 1911 provided: 

"Corporations organized to develop, store, 
convey, distribute and transmit water for irriga­
tion, . . . shall have the rieht to exer.cise the 
power of eminent domain as hereinafter provided • 

"Such corporations shall have the right to 
condem1 rights-of-way over lands and property for 
ditches, tunnels, flumes and pipe-lines necessary 
or proper for the construction and maintenance of 
a system for conveying, distributing and trans­
mitting water for irrigation, flurning, mill use 
• • • • It Act 124 S.L. 1911 (now § 101-41, 101-42 

. . . 

HRS) • 

53. At least since 1880 taxing statutes of the Kingdom 

and sllcceeding governments have recog'nized that surface . ' 

water severed from its land of origin is taxable as property. 

per se (L., 1896, c. 51, § 17; L. 1932 2d, c. 1,0), and water 

rights arc assessable separately for tax purposes. (Waiahole 

taxes) 21 nnw. 679 (1913), s\\pra i <!1cCandle ss taxes) No. ·685 
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3 

4 

ill TQx"App~al Court of the State of Hawaii (1963), supra; 

"" I RLHO § 246 .. 10(£). 
I 

CONCLUSIONS OF LAW .. 
Plaintiffs haye claimed'several grounds as entitling 

6 them to the relief sought. G&R maintain that federal common 

G law must" apply to thcir clai~ as again~t the State authorities 

1 becausc'of the federally affirmed decision in Gay 11. All 

8 plaintiffs claim that their rights are protected Under 

9 43 U.S.C. § 661. 

10 The two basic grounds o! relief urg~d by the plaintiffs 

11 are that they were depriveo of their property and their 

12 water rights -- property rights of great financial value 

13 without eit~er procedural or subs~antive due proces~" in 

14 violation of the Fourteenth Amendment. 

15 Unquestionably, if the state'legislature had enacted a 

16 law attempting to accomplish what the -Supreme Court did in 

17 McBry?e I, the transgression of the due process clause of the 

18 Fourteenth Amendment would be obvious. "The violation is 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

• "I·I-S~nd.lono ',"I 
11.~".""---YI~I_~lO 

none the less clear when that result is accomplished by t~e 

state judiciary in the course ~f [interpreting state law]. 

The federal guaranty of due process extends to state action 

through its judicial as well as through its legislative, 

executive or administrative branch of government." 

Brinkerhoff-rarris Co. v. Hill. 281 u.s. 673, 680 (1930). 

, At the inception therefore, a determination must be made 

as to whether plaintiffs' rights were destroyed"without due 

process having been afforded them by the court. 

Procedural Due Process 

As appears above and as decried by Justice l-!arumoto in 

dissent in l1cBrydc I. the effect of the judgment of the 

Supreme Court was to deprive the plaintiffs of their property. 

'-later and \-later rights. without affording any of them an 

.. 34 .. 
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ilopportunity to be heard in their defense. The state court 

II violated not only its own ~ules, but the state law as well, 

by deciding the case on issues that were never raised or 

argued. 

Thereafter on the almost farcical "rehearing", although 

the due process issues were urged by. the plaintiffs, t~e court 

refused to permit argument thereon or consider the same. 

Rather, the court extended a clearly pro forma invitation to 

the plaintiffs to "prove to us why 'we were wrong" on issues 

and conclusions assumed'sua sponte and decided suaspsnte by 

the court. 

On this basis alone the judgIDent of the court would have 

to be declared void, for if permitted to remain in full force 

and effect, plaintiffs have been deprived of property rights 

without ever having had a fair and meaningful opportunity to. 

defend against .their being handed over to the State on a I 

silver platter without ~ven a request by the State for the 

gift. 

A rulin& on this ground only, . however, would not go to 

the merits of plaintiffs' clai~s. 

Federal Common Law 

G&R has argued that the federal common law must be 

applied to their own claim of water rights, since those rights 

were determined by a' federal court in Gay II. This 

position evidences an attempt to extend Hughes v. ',Jashington, 

389 u.s. 290 (1967),and Bonelli Cattla Co. v. Arizona, 414 

u.s. 313 (l973),to G&R's federally affirmed rights. Any 

such extension has been curtailed by Oregon v. Corvallis Sand 

& Gravel Co., 45 U. S. L. W. 4105 (January 12, 1977), "lhich 

specifically overruled Bonelli nnd, according to Justice 

Harshall in dissent, foretold the overruling of Hughes. 

The factual problems of land botmdnrics along navignblc 
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1 ~, waters, upon which the above cases were so narrowly focused, 
il 

2 ' :.i~ not here in question. The title of plaintiffs to the;i.r 

3 respective riparian lands and water rights perforce came to 

4 them through the Kingdom, via the mahele. No rights were 

5 acquired from the United States fo1101"ing annexation. As 

6 pointed out in Oregon v. Corvallis San d & Gravel, supra, 

7 once the title to land shall have passed . into private hands 

S' and become vested under United States law, then, upon state-

9 hood, that property, like all other property in the state, is 

10 subject to state legislation : To hold othen.,ise would negate 

11 the equal footing doctr.ine. 

12 Federa l Rights Under 43 U.S.C. § 661 

13 Plaintiffs have urge d that 43 U. S ,C. § 661 31 gives 

14 federal protection to them aS , possesso rs and owners of vested 

15 "ater rights under recognized customs , l aws and decisions of 

10 the courts of Hawaii. Section 661 applies only , to "public 

17 l a nds " of the i.lnited States. Upon a nne xation all government 

1& ' lands of the Republic, includi.ng .'the "cr01ffi l ands", became 

19 the property of the Uni te d States and thus "public lands." 

20 See U. S. v. Fullard-Leo, 331 U.S. 256, 269 (1947). Those 

21 

22 

'23 

24 

25 

26 

27 

28 

29 

'30 

31 

32 

.'rr-s:.nJ.'Lln • .. ~ .. . ~ ... . . .. 

"public l ands " of the United St a te s , ho"ever, Here never 

subject to sale or disposal under eeneral federal law. By 

,§ § 73, 91 and 99 of the Organic Act,32 all thos e lands (with 'I 
cert a i n name d exceptions) were entrusted to a nd became 

"public Lands " of the Terr i tory of lIaHaii and "the laws of 

Hawaii relating to public lands 1, 1, 1, shall continue in 

force." (§ 73(1,) (c)) Thus § 661 h a d never any application to 

the "public lands " of HDlvaii, nor to plaintiffs' Hater ri.ghts. 
V5!ste(\ Ri~ 
llYlUl e Organic Act, §§ I, 5, 6, 7 and 10, the laws of 

Hmvaii, as they existed unde r the Rep ublic of Halvaii were 

continued on in full for ce: nnd effe ct, unlc s!i inconsistent 

with the Con s titution and laws of the United States, or th~ 

-36-
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.. ' 

.' .' 

J.': '~prov~'sion9 o.i the Act, By fhe' Admiss ion Act. 33 the S i:a t~ . 
2" f succeede'd' to the title whid'i 'the 'Terdto,ry had to its public 
3 'lands (§ 5) and all Territorial laws were continued in force 

4 (§ 15). After the mahele, the lands involved here were and 

5 are private, and until McBryde I. rights to surface"waters, 

6 unquestionably, went with the land. Neithe~ under Aonex~~ion 

, nor Statehood were any rights of private property curt~iled. 

8 let alone summarily taken away. by or for either the United' 

9 States, the Territory or the State. Only the Supreme Court 

10 of Hawaii, by McBryde I and McBryde II, undertook to do that 

11 and wit.hout compensating the Olmers thereof. 

'12-

13 

As is manifest from the above, from the'very ~eginning 

of Hawaiian law on waters, and for over 100 years thereafter, 

14 water rights were severable from the land to \'lhich such rights 

15 were appurtenant and surface water was held to be freely 

19 

20 

21 

22 

23 

,24 

25 

28 

27 

28 

29 

SO 

31 

32 

transportable out of.i.ts watershed. The rights of owners 

along a stream were far more than mere riparian rights under 

the' English common law •. "Their right is to divert and consume­

not merely to use and ret:urn." Carter v. Territory,. 24 llaw, 

47, 61 (1917). 

Congress as well as the Territory and State. by giving 

the power of condemnation of rights-of-way to private corpora­

tions for ditches. flumes', ·etc." for irrigation, fluming and 

I mill uses, encouraged and facilitated the diversion and trans­

I porting of water out of its watershed, 

'1 mentsF::mH:::i:a~:v:ft:::dK::::::du:::~re:::h:::'a:h:u::~e::-
I have provided that water privileges, availability of water. 

and its costs are factors to be considered in fixing land 

values. l.ands w-ith severed water rights, even after 

Mcnryc1e II J are taxed for land value only, !. £ .• as if without 

water . 

.. 37-
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The several governments of Hawaii have purchased surface 

~~te~ # fr6.~ p~i vate owners , .. ; HJ-ve c6ndemn~d private wa tar ;irights • 

have sold and exchanged lands, with water rights reserved to 

private owners and have granted easements for ditches·: and 

pipelines to transport water acr~ss government lands·. 

By the terms of sugar cane leases of government land, as 
I well as in other leases, such as to some of the Small Owners, 
I 

in order to carry out the provisions of the lease regarding 

the crops to be grown, the private lessees are forced to 

transport privately owned surface water on to the government· 
• 

11 land. The leases were entered into upon reliance by the 

12 State as well as the lessees of the well established law of 
. .. 

13 water as it was known and accepted by all, including the 

14 State, before McBryde I. 

15 As indicated, there has been a continuous gove~~ment 

16 policy to encourage the transport of "1ater for private 

17· economic use . . . 
18· On Kauai, Oahu and Maui, th~ great majority of the 

19 sugar cane lands are irrigated lands, and on the island of 

20 Hawaii t·hree (formerly four) plantations are irrigated. The 

21 

22 

23 

24 

25 

26 

27 

"irrigated" sugar plantations have millions of dollars 

invested in tunnels, dams, ditches and pipe, for trans­

porting 'Water out of its watershed. 

Unde~ the u new law" of McBryde!, Olol<ele and McBryde. 

certainly, and other plantations also, 'Would be put out of 

business and G&R's lands would be reduced from high value 

cane lands to low value pasture lands, !.~., worth only 

28 one-third to one-tenth of cane land: The employment of many 

29 

30 

31 

32 

hundreds of workers on sugar plantations would be jeopard~ 

izcd. 34 

Without delving into all of the legal ramifications of 

Gay II, it cml be said with certainty that thereby: 
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.1 ~i (1) 

il. kupono of 

C&R were declared to be the owners of theilis 

2 
• I 

3 

4 

6 

"6." , 
8 

9 

10 - , 

11 

-
Koula and Manuahi. .... '. 

(2) The common l.aw doctrine ~£ riparian rights (as. now 

decre'ed by McBryde I) "save only' 'as ~o one feature of" the 

Ca~ter case, that relating to .freshet waters, it 1s not and 

never has be'en. the law in Hawaii." 'Gay II.' at 396-.' 

{3) There is normally a surplus of water flowing in 

the River over and above the quantity required, to satisfy the 

prescriptive and appurtenant needs ~nd rights of certain lower 

kuleanas and other lands of the ahupuaa of Hanapepe. 
. , 

(4) Originally the King was the sole owner o~ waters 

l2 and the lands and'he "could do with either or both as he 

13 pleased. * *"* [N]o limita,tion * * * ever existed or was 

14 suppos'ed to exist to his power to use the surplus waters as 

1~ he saw fit;,." And cit.ing Peck v. Bailey, supra, 8 Haw. 658: 

16 

1'1 

18 

19'- . 

20 

21 

22 

23 

24 

"If any of the lands (conveyed, by the King or awarded by the 

Land Commission] were entitled to water by immemorial usage, 

this right was included in the'conveyance'as ari appurte-
. ,. 

nance~" Gay II at 385-86. The water appurtenant to each 

land belonged to the owner of the land and was severable 

therefrom and ~as transferable.either with or without grant 
, . 

to other lands irrespective of \-1hether such oth~~ lands were 

riparian or nonriparian (provided only that no injury was by 

the diversion made to the rights to other lands)." Id., at -' 
25 '400. 

26 (5) G&R as the owners of the ilis kupono were the owners 

27 of the streams originating on the above ilis and are therefQre 

28 

29 

SO 

31 

32 

FI'I-8a"c!,lo"o 
11.28·13-50:.1-'120 ,I 

t. 

entitl~d to bse and divert s~ch waters thereof a~ they see 

fit, after leaving in the streams "the quantity required to 
.' . 

satisfy the needs of certain lO\-1er kuleanas and other lands 

in the ahupuaa of Hanapepe which have become entitled to 

water by prescription or to which water rights were 

.. 39-
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,9 

10 

11 

-------~----' , . 

:\ ' 'appurtenant at the time when land commission awa rds' thereof 

I
ii were made. It Id. at 382. These lands would be the lands of 

the State. NcBryde and Small Owners." As owners of the !!!.! 
kupono, G&R were owners of the normal surplus waters of the 

two streams and could divert and transfer the normal surplus 

as G&R pleased. 

(6) G&R's water rights have financial value. !£. at 

I 40l. 

Substantive Due Process 

rights la\-1 was, generally, well settled and stable .prior to 

I 
I 

As preceding analysis makes manifest, Hawaii's water 

12 McBryde I,. The right to appurtenant waters was conveyed 

IS with the lands awarded under the mahele. The awardees of 

14 the ahupuaas and !!!! kupo~ were given the same rights of 

15 control of the waters arising thereon a~ had the King. The 

16 right to take an'd divert' surface wate.r out of· the wat'crshed 

1'1 was unquestioned,., even by the State. vlater rights \Olere ' 

18 severable from the land, at a price. The English common law 
, ' 

l 

19 doctrine of riparian rights \-1as' ~ the law in Hawaii. lla\'1ai1 

.20 Supreme Court decision after decision had established the 

21 above rules of law. 

22 MCBryde I therefore came as a shocking, violent devia-

, 23 tion from the solidly established case law ~- totally 

24 unexpected and impossible to have been anticipated. 

25 a radical departure from prior decisions. 

26 Based upon ,(olell settled law, the State. the plaintiffs. 

27 and many others in the same class as the plaintiffs had spent 

28 millions of dollars in dams. ditches, pump equipment, planta-

29 tions, mills and farms, to utilize the surface waters of 

30 

31 

32 

Ilawaii. Some of the plaintiffs hnd entered into contracts, 

some into contracts with the State, which compelled them Co 

usc diverted water to fulfill those contracts . 

.. 40-
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,j It had been' decided in Gay II ,that C&R had certain rights 
'I, ' ' .' .. '!i to surplus water, superior to the St'ate., a decision to which 

the State' s predecessor in title, -the Territory of lIawaii. was 

a party. , Yet by MCBryde I, 'that decfsion ~as reduced to an 

empty husk -- the court grudginglr giving lip service to the 
, .. 

doctrine of res judicata, McBryde '1 'at 179, and then rendering 

, it meaningless by saying in effect: You wop the Judgment in 

6 Gay II but 

9 

10 - . 

11 

12. 

13 

"b~ the t-Iahele and subsequent Land Commission Award 
and issuance of Royal Patent right to water was not 
intended to be, could not be, and was not transferred 
to the a~ardee, and the ownership of water in natural 
watercourses, streams and rivers remained in the 
people of Hawaii for their common good. Therefore, 
we hold that as between the State and McBryde, and 
between l-lcBryde and Gay & Robinson, the State is the. 
owner of the water in the Kouia Stream and. Hanapepe 

14 ·1 
River." Id. at 186. ' 

Thus, no longer are there any "sur.plus wate,rs": The only 
15 

16 

17 

18 
',' 

19 

20 

,21 

22 

23 

24 

26 

~7 

28 

29 

SO 

31 

32 

water rights remaining to G&R out of Gay II are those 

appurtenant to the land, based on the taro grown thereon at 

the, time of the mahe1e, and G&R cannot divert even that out 

of the watershed! So spa~e the court. 

The doctrine of res judicata may not so blythly be 

emascu1a~ed -- and absolutely not upon the precedential 

authority of the four cases cited by the majority in NcBryde I 

.at 178: Greenfield v. Mather, 32 Cal. 2d 23, 194 P.2d 1 (1948); 

Universal Const'. Co'- v.' 'City of Fort Lauderdale, 68 So. 2d 

I 366 (1953); People v. Somerville, 245 N.E. 2d 461, 42 Ill.2d 1 

I (1969); Motor Vehicle Accident Indemnification Corp. v. 

I National Grange· Mutual Ins. Co .• 19 N.Y.2d 115, 278 N.Y.S.2d 

I 367 (1967). Each and everyone were "special situation" 
I 
I 'cases in which each court considered dcviation from applying 

I the doctrine of res· judicata on the catchall grounds of 

I "avoiding manifest injusticc" or "fundamental fairness." Tho 

facts in each and all of the four are not even remotely 

-41 
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SO 
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t"rr-aaDcJstono 
"·28·1)-~Ot.r-$20 !, 

'similar to those in Gay II. 35 In 2!LY.: II the Territory', the 

State's predecessor in title, sought a~ injunction to restrain 

G&R from diverting surplus waters of the River from the valley 

of Koula to the arid lands of Makaweli. The underlying 

problem was who own~d the surplus water. The trial judge, a 
\ 

majority of the Territorial S~preme Court and the Court of 

Appeals of the Ninth Circuit all said G&R had title to and 

owned the surplus waters it was diverting. The injunction 

was denied. It was decreed that G&R owned and'had a right 

to divert those waters. 

That judgment between the same parties deciding the 

ownership and right to divert the surplus waters of the 

River binds even the Supreme Court of Hawaii. Th~ pronuncia­

mento of the Supreme Court in McBryde! , cannot foreclose G&R 

from taking and divert~ng those litigated waters -- even if 

pursuant to McBryde I 'the State 2i£ have title to all the 

waters of the River! The va1i~ and final judgment in Gay' II 

operates as an absolute bar to any claim on the part of the , 

State to the title to or rigbt of diversion of the waters in 

question, regardless of whether or not the court in McBryde! ' 

was correct ill holding that the State always has and now does 

own those waters. Filice v. U.S., 217 F.2d 782 (9th eire 

1959), cert. denied. 362 u.s. 924 (1960); Lawlor v. National - , 

Screen Service, 349 U.S. 322 (1955). 

Apart from the above, the underlying question to be 

determined is whether each and every plaintiff has had 

property taken by the State, via judicial decision, and the 

State has so "taken" it without paying the plaintiffs for 

that property. 

It is axiomatic that the law of real property is left to 

tha states to develop and administer. Ha\o1aii, like every 

other state, may by its lagislaturc or its courts make changes 

-42-
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6 

;1 1n its real property laws, including laws governing ,p,roperty 
I, 
I! ri,ghts of riparian land owners in and t~ the use of waters 

'f flowing along' their lands. 36 Underlying the right of the 

courts' and legislature to make changes in the law, however, is 

the cO,ncomitant obligation of th? State to compensate those 

6 whose property ~ay have been taken over by the State by those ., 
8 

9 

10 

11 

12 

13 

changes. Chicago. Burlington &c. RID v. Chicago, 166 U.S. 

226 (l~97). ~ven by legislative fiat, property cannot be 

expropriated and taken over by the State without compensating 

the private owner for his lost rights. ·No more can private 

property be so taken away by judicial decision and handed 

over, gratis, to the State. '''The touchstone of due process 

is th~ protection of the individual 'against arbitrary action . .' 
14 of the govemment. 1t Wolff v. McDonnell, 418 U.S. 539, 558. 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i 

As pointed out by Justice Stewart in Hughc!, supra, 389 U.S. 

at 297, if it is determined that the plaintiffs ·here and not 

the State ownqd certa~n water rights prior to l-tcBryde I. then 

then unless the decision in McBryde I'could have reasonably 

been expected, that decision cannot be accepted as a conclu­

sive statement of the applicable law. r: As indicated above, the decision made an unsolicited 

jand unexpected gift to the State of all of the waters in all 

" of the streams and to the complete surprise of all parties. 

said that. the State had always owned the waters. There was 

no precedent for this determination. The court had to toss 
20 

27 I \ aside as dicta 

contrary, turn 

all of the lnass of prior decis ions to the 

its then blind eyes toward the rule of 
28 I \ 

stare 

decisis, tear apart the doctrine of res judicata, and I 20 

30 

31 

32 

, "'-BIoDd.tone 
;1·~e·1)-$OM~20 jl 

" 

discover c,ompletely new meanings in ambiguous Hawaiian words 

and phrases used a century before in order to change the law 

of water rights and gift wrap the waters for the State. 
I 
j-,~.-:--, 
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--------------------------_. 

te[A] State cannot be permitted to defeat the 
.. const~tutional prohibition ag~inst takinri 

·property without due process of la~ by the 
simple device of asserting retroactively that 
the property it has taken never existed at all." 
Hughes at 296-97. 

. .,. .. 
-, 

~cBryde I did just that; its constructi~n and'interpre-

tation of the meaning of the phrase "To encour.age and even to 

enforce the usufruct of lands for the common good" in the 

1846 Principles to mean that the King thereby retained title . 

to all waters then used for agricultural or domestic purposes, 

and its cavalier assertation that because the missionaries 

came from Massachusetts, § 7 of the Laws of 1850 codified 

~he English common law doctrine of ripatian rights, most .. 

certainly effected ~n unforeseeable change in Hawaii_' s tiater 

rights laws as theretofore expounded in over 100 years of 

. prior Hawaii Supreme Court opinions. 

By McBryde ~ every person who had been led to believe 

they had clearly defined and ~ell established water rights 

and uses of surface waters found that those water rights· were 

declared by the court to belong to the State as part of the 

public domain, and that the use of any waters which might be 

appurtenant to any of their riparian lands was limited to and 

on that property only. 

It may be that the court did not conceive its action as 

a taking -- it said the plaintiffs never had had any such 

water rights, ergo, no taking: Just that simple! 

The Constitution does not measure the taking of· property 

by what a court may say or even what it may intend: the 

measure is by the result. For over a century neither the 

State nor its predecessors in .title ever attempted to take. 

water rights without either purchase or condemnation, but 

McBryde I took the plaintiffs' water rights for the State 

"by effecting n retroactive transformation of 
privat~ into public propcrty .... without paying for 
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31 
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l'PJ-S"olls'on. 

!' 
i 
I . 

II·:"·'J)-$O:'l-~~O ~I 

\. 
the privilege of doing so. ~rn* [T]he Due Process 
Clause of the Fourteenth Amendment forbids such 
contiscation by a State. no less through its 
courts than through its legislature, and no less 
when a taking is unintended than when it is 
deliberate. ,-r ,', "I~ Hughes at ·298. 

This retroactive taking of private property for and by 

the State, without payment therefore, was clearly the result 

of "perverse reading of prior law" as inferentially condenmed 

in O'Neil v. Northern Colorado Irrigation Co, 242 U.S. 20, 26 
(1916), and in contravention of the principles laid .dO\fll in 

Muhlker v. Ne.w York Ex Harlem R.R •• 197 u.s. 544 (1905). Even 

though the court may have been motivated to act because the 

justices thought it was for the best interest of Hawaii that 

surplus water be publicly owned and that the rivers should 

flow, \.U\diminished, to the sea, the court could not ·and . 

cannot take away the private property of the plaintiffs 

without paying them for it .. The Fourteenth Amendment so 

conunands. 

Those portions of l1cBryde I and!! holding that the 

State owns all.surplus water and, under the aegis of the 

English ~onunon law doctrine of riparian rig~ts, restrainit.g 

the free diversio't\ of surface waters for use ou tside the 

lands of the plaintiffs to whiCh they are appurtenant, must 

be declared untenable and void. 

The injunction prayed for by the plaintiffs must be and 

is GRANTED. 

The preceding ruling of this court, of course, does not 

disturb the findings of the state trial court regarding 

appurtenant '-later rights as a ffirmed in McBryde I (at 189). 

Neither is McBryde I's reversal (at 190) of the trial court's 

finding anent G&R's claim of appurtC!nant water rights to 

90 acres in Koula snd l1anuani affected hereby. 

-45-
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Prescriptive Rights 

The problem of McBryde's cross ,claim for prescriptive 

rights to 2,084,600 gallon~ per day of normal surplus water 

against G&R must still remain unsolvea. The majority (then 

including Justice .Levinson) in McBryde I were apparently too 

concern~d with the public policy aspects of their opinion to 

give the question of prescriptive rights the attention it 
deserved. McBryde I's reasoning is both confusing and 

ambiguous. While it held that the trial court was in error 

in deducting McBryde's "prescriptive right to water", from' . ; 

G&R, "if McBryde had been prescribing * * * wa terti.· tlie. ac.tual 
:£ .- •• 

basis for that holding was that McBryde had been" taking that 
, .'. '. . . 

water out of the State's quota of water -- against which 

prescription could not run -- then concluded that' ~he trial· 

court should not have imposed "a double burden 'on" G&n by 

charging that amount against G&R's waters. ~cBryde I at 

. 198 (emphasis a:dded). Just how ·this ~o1ould have imposed a . .. ~ . 
. ' \' - .•.• :- ~ •• ",.. '0 

~ouble burden on G&R is not apparent' to this court. The 
, . . . .... -;. - ... ::~. ", .. ' 

.:;' .. opinion engendered further confusioll by continuing: ..... 

"However, the, issue is academic now s.ince··under .our 

holding" that the State owned t;he watcx:s ~f.the Rive~ "as 

, .... : 

.. 

between McBryde and the State, McBryde a~qui~ed'no. pre .. 
.. . . ~ . 

scriptive right to water." Id: at 198. '~:'.;' . 

Since the' Supreme Court's belief that the t~ial court 

was in error was conditional: "if McBryde had been pre­

scribing -Ie * 'Ie water," inferentially from the State. it 'olould 

appear that all the court actually held \olaS that McBryde 

could not get prescriptive rights again~t the State. 

Of course t this was never McBryde's claim.. l-tcBryde had 
... : .... 

always claimed that its prescriptive rights ran against C&R, 

that until G&R refined and tiBhtcned up its upstream waters 

and diversion systems t there ,,,as enough water coming 

.. 46- . 
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if downstrea~ to supply both the State,~ McBryde with their 
I ' II' respective quotas of appurtcn~n~ and pr~scriptive ~aters ..• 

Justice Marumoto in McBryde I and joined by Justice 

Levinson in McBryde II, simplistically ruled that since 

"~cBryde's intake points are below'the diversion point of 

G&a", it gained no prescriptive rights against G&R because 

"adverse use does not run upstream." McBryde I at 205; 

McBryde II at 304. 

Neither the majority nor the minority apparently con­

·sidered the statement in Gay II, from .which spring.s G~R t S 

rights to surplus water: "In.this court th~ partj.e~ agreed 

that there is normally a surplus of water flowing in the 
. . 

stream over and above the quantity required to satisfy the 

needs of * * * lower kuleanas and other lands in the abupuaa 

of lIanapepe which have become entitled to '-later by prescrip­

~ or to which water rights were appurtenant at the time 

when the . land conunission 8\-1ards thereof were made. It Gay II 

at 382 (emphasis added) . 

Thus Gay II preserved mthose water users below r~Rts 

intake whatever prescriptive rights to water they may have 

acquired prior thereto. All prior water rights law recog­

nized the same basic principle. The term "normal surplus" 

was based on that premise. It would appear therefore that 

the Utah and Oregon cases cited by Justice Marumoto are 

inapposite in the light of well settled Hawaiian law that 

downstream owners may acquire rights by adverse use against 

an upstream Olmer who never uses them during the \-l.hole 

period. Lonoaca v. t-lailuku Sugar Co .• supra n. 7, at 662-6 /.; 

Palolo Land Ex Imp. Co. v. \.Jon8 Quai, supra n. 7. at 560-62; 

Hutchins. The Hawaiian System of \.Jater Ri.ghts at 113-14. 

Inasmuch as this court finds the lnnguage and rationale 

of HcBryde ! and!.! certainly so nmbiguous tlnd definitely 

r 
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insupportable as therein expressed, this court cannot 

positively conclude that a federal ques.tion is involved and 

therefore without prejudice to the claims of either G&R or 

McBryde •. leaves the ultimate de~',:rmination of their pre-' 
- .. . 

scriptive rights claims to the Fift~ Circuit Court sitting 

as statutory '-later Commissioner, and exercis:i;ng the juris-

'I diction that was retained by the judgment. 

8 Storm and Freshet to/aters 

9 The problem of storm and freshet waters likewise must 

10 be left to tKe Fifth Circuit Court sitting as Water Commis-

11 sioner .. ' The maj ority reversed the trial courti '·s 8'-1ard of 

12 

13 

all storm and freshet surplus waters and overruled Carter 

by stating again that the Sta~e owned all surplus water 

14 subj ect to conunon lal-1 riparian rights: "Thus • storm and 

.15 freshet' water is the property of 'the State and we overrule 

16 Carter v. Hawaii, 24 Haw. 47 (1917). It NcBryde' I at 200. 

11 The minority would have affirmed Carter. 

18 This court having destroyed the bas.is for the maj ority' s 

19 conclusions leaves the issue of "storm and freshet" waters 

.20 

21 
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28 
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31 

32 

I'J"I-S.nd.tono : 
n·28·1~M420 ~! 

to the trial court. 

Plaintiffs will prepare the necessary order. 

DATED: Honolulu, Hawaii. this Z 6 '5 da~' of October, 1977. 
I 
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,l"ll l 
As used in 'this decision, the terms relating to Ha'olaiian 

surface water law are used in accordance \-lith the usage 
developed in State decisions over a period of a century as 
fo110\-Is: . , 

(1) "Appurtenant" t-later denotes water anciently ': 
utilized (principally for taro cultivation); 

(2) "Prescriptive" water denotes water rights which are 
acquired by \lsage under claim of adverse possession; 

(3) "Normal" surplus water denotes water over and 
above that needed for the satisfaction of a.ppurt"enant and 
prescriptive water rights and inhering in the ot-l11ership of 
the ahupuaa or iIi ~c):l0 on which the stream originates; 

(4) "Storm anafreshet" surplus water denotes water 
I in excess of normal surplus water which is intermittently 

caused by storm 'preCipitation"; . ' . ' , 
(5) The term "Hanapepe River" includes the Koula and 

Manuahi streams tvhich join to make the Hanapepe River. 
See generally, Territot:Y. v. Gay', 31 Haw.·376, 383-8~. 

(1930), affirmed, 52 F.2d 356T9th eire 1951), cere. den~ed. 
284 u. s. 071(1931); 9arter v. Te rx:.i tory , 24 Haw:-I;7, 70-71 
(1917); l-1. Hutchins, The Ha~-Iaiian System of l-1ater Rights, 

. Eassim, analyzing all the Ha\'laiian decisions (1946) (Pl. 
Ex. 10); Report of the Water Comnlission of the'Territory 
of Hawaii (Act 36 Legislature of 1915) (Ex. M-Fed.-3. 
pp. 9 & 20); Ha~vaiian Hater Author.ity report "Hater 
Resources in Hal-laii", March 1959 (Ex. M-l-'ed.-4, pp. 63-65); 
Report to the House Connnittce on Interior and Insular 
Affairs, 83d Congress on the TERRITORIAL IRRIGATION PROGRAM 
IN HAl.]AII by llAHAII IRRIGATION. AUTHORITY, .De~ • .13, 1954 
(Ex. M-Fed.-16, pp. 7 & 8). 

2 
The terms "ahupuaa" and lIili ~ono" denote units of 

land. These terms. as \vell as:-tne-term "konohiki" are more 
fully defined in Justice Levinsol&' s dissent in HcBryde II .. 

3 
The earlier Hawaiian cases made no di.stinction between the 

terms "appurtenant" and "prescriptive" water rights inasmuch 
as initially therc was no law pertaining to acquiring title 
by adverse use. It was not until the I..imitntion of Actions 
Act of 1870 that adverse use for a period of 20 years enabled 
one to claim property as of right. Thereafter the term 
IIprescriptive lt was used as indicated in n. 1 (2), supra. 

4 
§ 602-5 Jurisdiction and Pm'lcrs. 'rhc Suprcm.e Court shall 

have jurisdiction and powers as follows: 
(1) To hear and determine all questions of 1a\-I, or 

of mixed law ilnd fact, which are properly brought before it -
from any othcr court * * * 
5 

Rule 3 Briefs (b) Openinc Brief. Within 60 days after 
filing of the record on appeal, the appellant shall file! an 
opcninr. brief, containing * -It oJt (3) A short and concise stat(~­
ment of the .. ': .,': 1: questions presented for decision .:: .. tt ... ~. 
Questions not presented accordinn to thi~ pnracraph will be 
disregarded * * * 

-1-
J"Pf-DandstOIlI " 
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See n. 1, supra: 
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This court will not therefore, herein reiterate and re­
analyze the judicial decisions of Peck v. Bailex, 8 Haw. 658 
(1867); Kaalaea Mill Co. v., Stewa.rd .• 4 Ua~" •. 415(1881); 

I 

Kahookiekie v. Keanini, 8 Haw. 310 (189~); Lonoaea v. . 
Wailuku su~ar Co., 91fa';". 651 (1895) j Horner v. Kumuliilii. 
10 Haw. 17 (1895); '-long Leong v. In-lin, 10 Haw. 265 (1896); . 
Cross v. Hm-laiian Sugar Co., 12 Haw. 415 (1900); Haw. Comm. & 
Susar C_o. v. \.Jailuku Sugar Co., 14 Haw. 50 (1902) and 15 Hm-l. 
fi7S (190Z.); Palolo l...Jnd & Imp. Co. ,v. t-long Quai, 15 Haw. 554 
(1903); Kaneohe Ranch Co. v. Kaneohe Rice Mill Co., 20 Haw. 
658 (19'l1); In Rc TaxesWaiahole \..rater Co., 2THa'w. 679 (1913) 
In Re Taxes ilui of Kahana, 21 Haw. 676G9l3); NcBryde Sugar 
Co. v. Andrade, 22 Haw. 578 (l915); Hi10 Boarding School v. 
Terr. ofl~i, 23 Haw. 595 (l~l7); ·Carter v. Territory, 
2'4 Haw. 47 (1917); Foster v. l~aiahole Hater Co., 25 Haw~ 726 
(1921); Territory v. Gay, 26 Haw. 3Sz-{l922) (Gay I)i 
Territorv v. G)Y, 31 Haw. 376 (1930), affirmed, 32 F.2d.356 
(9th Cir. 1931 , cert. denied, 284 U.S~1--r.r93l) (Gay II) 
or the studies, textS and reports of J. Chinen, W. Hutchins', 
11. A. t-1adsworth, R. Kuykendall, A. Day, the t-later Commission 
of the Territory of Ha';-laii to the Govemor (l9l7), Attorney 
General C. R.· Hemen~lay (1908), L. Tec1aff, or E. S. Handy 
and E. G. Handy. Justice Levinson has already most carefully, 
completely and accurately done that. 

8 
L1e\-le1lyn, K .. , The Common Law - Deciding Appeals 36l •• 

9 
John Ricord was educated in New York but thereafter 

~practiced in Louisiana, Texas, Arizona, Florida and Oregon, 
before coming to Ha~"aii. He arrived February 27, 184·4 and 
was appointed attorney general of the Kingdom on March 9, 
1844. It '-las he who suggested the enactment of the 
"Principles" b'efore the legislative body on May 21, 1845. 

10 
l-lilliam L. Lee \-las born in New York in 1821; educated' ae 

Harvard University; and in 1844 commenced the practice of law 
at Troy, New York, having been admitted to practice before 
the Supreme Court of the State of New York. Lee arrived in 
Honolulu (presumably on his way to Oregon) on October 12, 
1846. At the age of 26, in 1848, Judge Lee was elected 
Chief Justice of the new Superior Court. 

11 
.Chief Justice Allen was born in Ne\-l Salem, Nassachusetts, 

in 1801.; educated at Hillimns College; practiced law in 
Vermont, Nainc and Nassachusetts from at least 1835 to 1848; 
nnd served in the leeislatures of both Maine and Massachusetts 
as well as having been a United Statc~ Congressmnn from 
~!aine to the 29th U. S. Congress. He was appointed U. s. 
Consul to Ha\-Iaii in 1849 and arrived in llm-/nii in 1850. He 
\-Ias appointed Ninistcr of l;'innncc of tha Ilmvaiinn Kingdom 
in 1853, and in 1857 \vas appoin ted eh ie f Jus t ice 0 f the 
Hawaii Supreme Court, servine as such until 1877. l;'rom 
1863 until his slldden death on Jilnuary 1, 1883, he also 

. served as the lIa\vaiinn MInister to t-lashineton. 
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12 
Dutton, Meiric K., lo1illiam K. Lee Hawaii' s First Chief 

Justice & Chancellor of the Kingdom 22. 

13 
In Gay II at 398 ct seq., Chief Justice Perry discussed 

the inappropriateness and "unsuitability'.' of the riparian 
syst~m to conditions in.Ha~ai~ in general and in.~anapepe 
in part icular. .. ~( -.'( -J( our larges t and mos t fertile tracts 
of land are not riparian and would have no water and no· 
agricultural development under that system * * * under the 
Hawaiian system the water appurtenant to each land belongs 
to the owner of the land, it was severable therefrom and ~.,as 
transferable * * * to other lands * * * riparian or non 
riparian * * *. There was no limitation in favor of lands 
within the same watershed or valley * * *. It'~ould be 
diverted to other watersheds." 

Transferability of surface water for irrigation of sugar 
lands outside the watershed has been consistently recognized 
in Hawaii since at least 1867 when Chief Justice Allen gave 
judgment in Peck v. Bailey, sup)"a, n. 7. Hobbs, Hawaii A 
Pageant of the Soil 72-73 (1935. McBryde's Trial Brief 
f~lcd herein February 5, 1976, Appendix A, pp. 2-17. 

14 
Justice Marumoto's fonnulation from the record of the 

issues is as. follows: (Pl. Ex. 7 at 96) 
"The issues in this case, raised and tried in the circuit 
court, were: (1) the quantity of water of Kou1a Stream and 
Manuahi Stream to ,.,hich NcBryde is entitled as appurtenant to 
its lands in the Hanapepe valley; (2) the quantity of such 
water to which·the State is entitled as appurtenant to its 
.lands in the valley; (3.) the quantity of sllch water to which 
other owners of lands in the valley are entitled as 
appurtenant to their lands; (4) the quantity of such.wa~er 
which McBryde is entitled to takb under a·clai~ of prescrip­
tive right; and (5) the right of G&R. the State, McBryde. 
and other o\mers of lands in the valley to the storm and 
freshet water of Koula Stream and l1anuahi Stl:eam. Those 
also were the issuas and the only issues presented and " 
argued to this court on the present appeal." 

15 . 
The SuprenE Court excluded argumnt on the validity of its revolu­

tion?r~ holding that the 'Land COlluniszion Principles, sup~. 
·"spec1f1cally" and "emphatically" precluded the conveyance 
of any '-later in the mahele, and thence all surplus \-1ater has 
ahvays been publicly o\V11ed (Opinion, Pl. Ex. 7, pp. 185-87). 
'rhi~ £?! cathedE!! pronouncement was so obviously \olithout 
rat10nal basis as to have been characterized as "patently 
incorrect, if not absurd" by Justice l .. cvinson (id. at 120. 
123, 124; Pet.for Rehearing McBryde, Pl. ~x. S.C~-65 at 76-84) 
See llutchi:1s. ~.Q.. cit. supra (Pl. Ex. 10) at 100-102, and 
McBryde's Brief-(P~Ex. S.C.-72 at 2-33) 

16 
. In Q£ry---.1...!, ~uErn n. 7, the Ninth Ci.rcuit Court of Appeals 

paraphr:lsed the Territory's petition as £1 clnilll to be the 
O\olnCr of so-called "surplus \o1.:1tcrs" under the lI3\-1 .. ii£1n lel\", 
by virtue of the rights of the King of 1Im-1.:1ii, ceded to the 
United States and by it conferred in trust upon the 'l'erritl..,ry. 
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I 17 ii Justice Marumoto' s summary. Territory v. Gay, is as 
follows (Pl. Ex. 7, at 96~: 

"I do not think that there can be any-question that Gay II 
established the following: (1) the o\vnership by G&R of the 
normal surplus wa ter of Kou1a Str~am and l-1anuahi Stream; and 
(2) the right of G&R to divert such surplus \-later to areas 
beyond the Hanapepe valley. . 

G -"Gay II is res judicata only as between the State and G&R. 
However, no party other than the Territory' ever challenged 

, the ownership by G&R of the normal surplus water of the two 
streams. Nor has any party ever questioned the right of G&R 

8 to divert such water from the Hanapepe valley to areas outside 
of the valley." 
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18 
I Ex. M-Fed.-10 is a long schedule of water rights purchased 

.. I by McBryde from 1899 to 1962' through acquisitions of konohiki 
lands and kuleanas -as well as separated water rights. Th~ 
schedule sho\-ls that lands were sometimes sold to the State 
or to private persons,_ reserving 'olater rights. 

_ 19 

I 
Ex. M-Fed.-l, atta.chments to 'paragraphs 4-, 5, 6, 7, 8 and 

10; In'Re Taxes, l~aiahole Water Company, supra n. 7; 
Testimony of Rich~rd A. Cox. 

20, Exs. 0-13 and M-Fed.-l. paragraph 13 and attachments to 
paragraphs 11. 12, 13, 14 and 15. 

21 
State Officials' Ex. 12; Ex. 0-11. 

22 
Ex. 0-12. 

23 
Ex. M-Fed.-18, Appendix p. 6.; Ex. 11-Feu.-l. attachment to 

paragraph 22; Ex. N-Fed.-17. Appendix 1, p. 6; Testim~ny of 
Richard A. Cox re \-1aiaholc \-1ater Systetn~ 

24 
Ex. M-Fed. -7. 

25 
Hu~chins, QQ. cit. supra, examined all of the legal 

materlal extenoing up to the year 1946 and concluded: "In 
lImolaii the riflht to unused water inheres in the o\olnership of 
the original units of land -- ahupuan and ilis -- not in the 
pub 1 ~ c; the Governmen t ho 1 ds \vater ri.gh ts incidcn t to its 
lands, just as does nil individual." (Pl. Ex. 10 at '.7); 
Ex. H. -Fed. - "i(T9"ooOi>inion orAtty. Gcnerul that: Peck v. 
Bailey. ~!E.rn, also npplie~ to sala of p,overnmont \'la tar to 
fie transported for usa); Ex. M-Fed.-8 (Opinion of Atty. 
General 1919 construing 1904 agreement for pllrchase of 
surface water by the Territory from Pioneer Mill Co.) 

26 
Hutchins. 21].. ci~. !upr~, (Pl. Ex. 10) sununarizes at 

pp. 17-20 the lmport~lnce of irrieation to the agriculture 
of lImvali and refers to the fact thnt (p. 17 fn. 1.2) "the 

I'PI-8and'lono I 
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II irrigated plantation. having expended large sums per ,culti-
j vated, acre in water development and irrigation facilities ," 
ilmust operate its cane land under administration in order to 
.obtain the yield and realize the operating economics which are 
necessary to justify the costs * of: -I:.'~ He also points out 
that about half of the, land that pro.duces sugar cane is under 
irrigation and that tonnage produced on irrigated plantations 
represents two-thirds or more of the total sugar crop; that, 
4,000 tons of wa ter are 'requi red on -an ave'rage tb mature the' 
cane for a ton of sugar; that the aggregate investment 
(undepreciated) in maj or irrigation '-lorks for the service of 
sugar cane lands exceeded $39,000,000 in 1934 -- an average 
of $304.00 per acre. He also points out that the aggregate 
of proven uses of t..rater extant at the time of the mahele, 
even if all such uses were converted from taro.to sugar 
irrigation, would have been adequate for ,only a small fraction 
of the present acreage in cane irrigated from surface streams. 
"More water than that covered by ancient, appurtenant rights 
was required;' hence there came to be developed· principles , 
related to the use of 'surplus water' -- meaning the quantity 
flowing in the stream in excess of that required to satisfy 
the ancient ~ppurtenant'Clnd prescriptive rights attaching to 

I 
the waters of ~hat stream. (!£. at 58) 

27 
The history of the ditch is sununarizcd in La1akea . 

v. Hal-l'n Irris.. Co., 36 Hat..r. 692 (19,44) \-1hi.ch·.decl.deq. that 
where the ditch company has not exe,rcised the power of eminent 
domain, it could acquire title to a right of ~ay by ~dverse 
possession. 

28 
Hutchins .discusses the Supreme Court's specific adjudication 

as to the private ownership of this \Ola ter as follows: 
(P1ainti·ffs· Ex. 10 at 73): "The control pf the konohiki 
over surplus waters was again emphasized in a decision on 
questions of cotenancy submitted to the supreme court upon· an 
agreed statement of facts. The court stated: [Foster v. 
\~aiahole l-later- Co., 25 Haw. 726, 734 (1921),] .... i 

The water demised by the Kahana lease is properly 
termed ahupuaa, konohiki or surplus wa rer and was 
nev~r appurtenant to' any particular part of the 
land and is' thus distinguished from prescriptive 
or riparian water rights. It is this class of '·later 
which originally the chief or konokihi could dispose 
of at will irrespective of the rights of the other 
owners and tenants upon or within the ahupuaa. in the 
prescriptive or riparian waters. 'Haw'n Com. & Sug. 
Co., 15 Ha\..r. 675." 

Other examples of purchases by the government of private 
surface water in 1904, 1906 and 1939 a~e described in 
M-Fcd.-18,'Appendix. p. 11. 

29 
The Board of Lnnd and Natural Resources chareed with the 

duty of formulating a master plan for the development, . 
conservation nnd most bencfic~al usc of water resources is 
f~iven condcmnation pot-1cr to Clcquirc '-later "nc1 \-latcr sourcas 
and transmission facilities. lIltS § 17/. - to 22. 

30 
To the Sllrne affect is the Hepare of thc tJ':l tal" Commission 

of the Territory of Hnwnii, Honolulu, 1917, pp. 19 ... 20. 
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, 31 
.. ": .... ~ .... " 

§ 661~·.~:.~ppropriation of wa~.ers on public lands; 
rights-of-way for canals and, d.itches 

tI\~enever. by priority of possession, rights to the 
use of water for mining, agricultural, manufacturing, 
or other purposes, have vested and accrued, and the 
same are' recognized and acknowledged by the local' 
customs, laws, and the decisions of courts, the 
possessors and owners of such vested rights shall be 
maintained and prote.cted. in the same j * ,;', *." 

Small Owners Trial Brief, Appendix 13. 

32 
" Act of April 30, 1900. c. 339, 31 Stat. 141. 

33 
Act of March 18, 1959. P.L. 86-3, 73 Stat. 4. 

34 
Although not mentioned'by the State atto~~ey general in 

the State's trial brief, the vesting by McBryde I of all 
surface water rights in the State, subject only to the 
appurtenant common law riparian rights of those lands along 
a stream, would not automatically give to the State the right 
to sell any such waters for transport outside a watershed. 
McBryde I gave to each owner of riparian lands ."the right to 
the natural flow of the stream without substantial diminution 
and in shape 'and size given it by nature." NcBrvde I at 198. 
Another of the hydra-headed problems created by HcBryde I 
\~ou1.d be the impact of NEPA upon any attempted diversion of 
surface \llaters by the State after r.iparian rights are taken 
care of, . or even when the State o~ms all the lands alpng a 
stream. 

35 
Cf. L~er v. National BroadcastilH! Comnan~, 217 F. 2d 399 

(9tnCir. 1955); Parker v. \.]estovet:.., 221 Ii' .2d 603 (9th eire 
(1955);. Flynn v. State Boar.d of Chiropractic Examiners. 
418 F.2d 668 (9th Cir. 1969). 

The State has called this court's attention to scog~in v. 
Schrunk, 522 F. 2d 436. 437 (1975). \.Jherein the Court 0 

Appeals of the Ninth Circuit stated: 
lilt is not-l established that wher.e the federal constitu­
tional claim is based on the same asserted wrong as was 
the subject of a state action. and where the parties 
are the same, res judicata will bar the federal 
constitutional claim whether it was asserted in state 
court or not, for the reason that the state judgment 
on. the merits serves not only to bar every claim that 
was raised in state court but also. to preclude the 
assertion of evcry 1cgnl theory or grolmd for recovery 
that might have been raised in support of the granting 
of the desired relief. II . 

That rule is founded on the assumption that plaintiff~' state 
and federal actions arc based on the same claimed \o1rong. 
l-"lyn!!. E~.~~' As fully seC out hereto ~or~, plaintiff:H ~lni.n~ed 
\o1rong in this federal 'action 'o1ns not w~th~n nny 0 f: the UHalt~S 
raised and tried by the Fifth Circuit. No party includin~ 
the State could have nnticipntcd \.Jhnt the Supreme Cour.t did, 
sua sponte. See n. lIt, supra. 'fhe Sttprcmu Court r(> fused 
to nllo\o1 plnintiffs to argue -th~ constituttotlnl issues rai.sed 
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I
i ::': ~hiS fc.~er~~. action. The SCOGgi~ case, is inapposite. 

Cf~ In' Re Application of Sanborn, 57' Haw. '(Dec-11ar. 
I 23.-r97i); In Re AP£lication of Ashfor~~ 50 Haw. 314 (1968); 

Baumann v. Smrhu. 1 5 F.Supp. 617 (D. Kan'. 1956), aff'd, 
352 u.s. 863 (1956). ' 
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