Truth or Consequences of the
Justice System Reform Council:
An English Language Bibliography from Japan’s
Millennial Legal Reforms

Mark A. Levin & Adam Mackie"

[.  INTRODUCGTION ...oieeiiiiriiiiiseeeeeeeertiiiiseeeeeesesessstseeeessessssssansesessseressssanes 1
II. JUSTICE SYSTEM REFORM GENERALLY ....ovuvuvuvuvururnrirurnrarsrinnrnrnnsrananinn. 2
III. CIVIL JUSTICE SYSTEM REFORM .....uvuvuiiiiiiinininiiiniirsiirirsriisrinarenininan. 4
IV. CRIMINAL JUSTICE SYSTEM REFORM & CITIZEN PARTICIPATION IN

THE JUSTICE SYSTEM ...eoiviieie et ee e ee e s enenenensnenenenenenen e 6
V. LEGAL EDUCATION REFORM.......cocooviiiiiiiiiiii e 11
V1. REFORM OF JUDICIAL AND LEGAL PROFESSIONAL COMMUNITIES &

RESPONSES TO INTERNATIONALIZATION ...oovvvviieeeeereriiririseeeeeererrssnnnnns 15

I. INTRODUCTION

This bibliography is drawn from a project originated by Professor
Setsuo Miyazawa of Aoyama Gakuin Law School in conjunction with a
symposium titled Successes, Failures, and Remaining Issues of the Justice
System Reform in Japan organized by Hastings College of the Law and
the Hastings International and Comparative Law Review. We began with a
short list from Professor Miyazawa and then crowd-sourced our data
gathering by broadcasting a request to the East Asian Law Collaborative
Research Network of the Law and Society Association. We also carried
out independent research drawing upon a variety of online resources. We
consider it remarkable that there have been nearly 150 separate scholarly
publications that have looked into these important events.

Our preliminary criteria for listings were: 1) English-language
publications, 2) mainly published in 2001 or later, 3) dealing with the
issues addressed by Japan’s Justice System Reform Council, and 4)
published in an academic journal or in a book as a chapter rather than
mass media sources. We then cut with a sharper knife to eliminate
constitutional law issues not directly related to justice system reform,;
publications published in 2001 or later, but drawing solely upon
circumstances prior to the Justice System Reform Council report; matters
dealing with Japanese financial deregulation; corporate governance
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reform; and the revision of the Code Of Civil Procedure, all of which took
place roughly contemporaneously with the Justice System Reform Council
events but were essentially unrelated to them.

As co-compilers of this bibliography, we would like to extend our
thanks to Professor Miyazawa as the originating force behind this project,
Professors Daniel Foote, Luke Nottage, and Harold Baum for sharing their
extensive data sets with us, and the many scholars who have carried out
their investigation into these important issues to produce the vast body of
work that the bibliography presents. We hope this compilation will serve
as a useful tool for researchers and others as Japan moves into its second
decade under its distinctively reformed justice system.’

II. JUSTICE SYSTEM REFORM GENERALLY

Kent Anderson & Trevor Ryan, Japan: The Importance and Evolution of
Legal Institutions at the Turn of the Century, in LAW AND LEGAL
INSTITUTIONS OF ASIA: TRADITIONS, ADAPTATIONS AND INNOVATIONS 120-
50 (Ann E. Black & Gary F. Bell eds., 2011).

Kay-Wah Chan, Justice System Reform and Legal Ethics in Japan,
14 LEGAL ETHICS 73-108 (2011).

Eric A. Feldman, Legal Reform in Contemporary Japan, 25 ZJAPANR/J.
JAPAN.L. 5-25 (2008).

Daniel H. Foote, Japanese Justice System Reform in Comparative
Perspective, 58 JAPAN. J. L. & Soc. (HOSHAKAIGAKU) 204-34 (2003).

Kota Fukui, Justice System Reform in Japan: The Connection Between
Conflict Management and Realization of General Rules of Law, 51 OSAKA
U.L.REV. 55-76 (2004), available at http://ir.library.osaka-
u.ac.jp/dspace/bitstream/11094/7959/1/oulr051-055.pdf.

John O. Haley, Heisei Renewal or Heisei Transformation: Are Legal
Reforms Really Changing Japan?, 19 ZJAPANR/J.JAPAN. L. 5-18 (2005),
available at http://ssrn.com/abstract=825689.

' This bibliography is being made available online at the Social Science
Research Network (“SSRN”) at http://ssrn.com/abstract=2237663. We hope to be able to
update the bibliography posted there on a periodical basis. Additionally, upon request to
the compilers, the data entered may be available as a spreadsheet for easier searches and
review. Finally, we extend thanks to Dr. Harald Baum and Dr. Moritz Biilz, co-Editors of
Zeitschrift fur Japanisches Recht / the Journal of Japanese Law, who have selected this
bibliography for re-publication in their Volume 35 (2013).



2013 Levin & Mackie 3

JAPAN TODAY: LEGAL AND SOCIAL REFORM (David A. Myers & Kotaku
Ishido eds., 2003).

JUST. SYS. REFORM COUNCIL, RECOMMENDATIONS OF THE JUSTICE SYSTEM
REFORM COUNCIL: FOR A JUSTICE SYSTEM TO SUPPORT JAPAN IN THE 21ST
CENTURY (2001), available at
http://www.kantei.go.jp/foreign/judiciary/2001/0612report.html.

Takayuki Ii, Japan’s Judicial System May Change, But Its Fundamental
Nature Stays Virtually the Same? Recent Japanese Reforms on the Judicial
Appointment and Evaluation, 36 HASTINGS INT'L & CoMmP. L. REV. 459-74
(2013).

Carol Lawson & Simon Thornley, Perceptions of the Current State of the
Japanese Legal System: Interview with Koji Sato, Chairman of Japan's
Judicial Reform Council, 4 AUSTL.J. ASIAN L. 76-91 (trans., 2002).

Gerald Paul McAlinn, Law Reform in Japan: Building Infrastructure for
the 21st Century—Pt. 1, 35 AsiA B.L.REV. 3-15 (2002).

Gerald Paul McAlinn, Law Reform in Japan: Building Infrastructure for
the 21st Century—~Pt. 2, 36 Asia Bus.L. REv. 3-18 (2002).

Sabrina Shizue McKenna, Proposal for Judicial Reform in Japan: An
Overview, 2 ASIAN-PAC. L. & PoL’Y J. 122-51 (2001), available at
http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_02.2_mckenna.pdf.

Setsuo Miyazawa, Comment, How Does Culture Count in Legal Change?:
A Review with a Proposal from a Social Movement Perspective,
27 MicH. J.INT'L L. 917-31 (2006).

Setsuo Miyazawa, Law Reform, Lawyers, and Access to Justice, in
JAPANESE BUSINESS LAW 39-89 (G. P. McAlinn ed., 2007).

Setsuo Miyazawa, The Politics of Judicial Reform in Japan: The Rule of
Law at Last?, 2 ASIAN-PAC.L. & POL’Y J. 89-121 (2001), available at
http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_02.2_miyazawa.pdf.

Setsuo Miyazawa, Successes, Failures, and Remaining Issues of the
Justice System Reform in Japan: An Introduction to the Symposium Issue,

36 HASTINGS INT’L & CoMP. L. REV. 313-48 (2013).

Joseph P. Nadeau, Judicial Reform in Japan, 44 JUDGES J. 34-40 (2005).
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Mami Hiraike Okawara, Courtroom Discourse in Japan's New Judicial
Order, in THE OXFORD HANDBOOK OF FORENSIC LINGUISTICS 381-94
(Peter Tiersma and Lawrence Solan, eds., 2012).

Ichiro Ozaki, Judicial System Reform and Legalization: A Rapid Lapse
Sfrom Idealism to Instrumentalism, in EMERGING CONCEPTS OF RIGHTS IN
JAPANESE LAW 211-22 (Harry Scheiber & Laurent Mayali eds., 2007).

Lawrence Repeta, Japan's Judicial System Reform Council and the “Rule
of Law”: Ten Years Later, 78 JAPAN. J. L. & SoC. (HOSHAKAIGAKU)
241-60 (2013), available at http://ssrn.com/abstract=2254408.

Iwao Sato, Judicial Reform in Japan in the 1990s: Increase of the Legal
Profession, Reinforcement of Judicial Functions and Expansion of the
Rule of Law, 5 SOC. ScI. JAPAN J. 71-83 (2002).

Ken Takeshita, The Modernization of the Japanese Legal System, in 48
JAPANISCHES RECT, BEITRAGE ZUR JAPANISCHEN
VERFASSUNGSGESCHICHTE 37-47 (Hans Peter Marutschke ed., 2011).

Shigeaki Tanaka, A Perspective on the Reconstruction of the Japanese
Legal Ordering in the 21st Century, 1 KyoTo J. L. & POL. 9-26 (2004).

Dimitri Vanoverbeke & Jeroen Maesschalck, A Public Policy Perspective
on Judicial Reform in Japan, 14 ZJAPANR/J.JAPAN. L. 11-38 (2009).

[TI. CIVIL JUSTICE SYSTEM REFORM

Osamu Inoue & Tatsuya Nakamura, Litigation and Alternative Dispute
Resolution, in JAPANESE BUSINESS LAW 655-712 (Gerald Paul McAlinn
ed., 2007).

Hideaki Irie, An Overview on the Current Status of Japanese Private
Dispute Resolution: Small Impact of the ADR Act and It’s Still at the Early
Stage, ICAANEWSLETTER 25 (Japan Commercial Arbitration Association,
Tokyo, Japan), Nov. 2010 at 1, available at
http://www.jcaa.or.jp/e/arbitration/docs/news25.pdf.

Kazuo Iwasaki, Key Features of New Japanese Arbitration Law, 2 ASIAN
INT’L ARB.J. 76-88 (2006), available at
http://homepage3.nifty.com/Prof_K_Iwasaki/class/upload/AIAJ_2006_V?2
_N1.pdf.
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Mark A. Levin, Circumstances That Would Prejudice Impartiality: The
Meaning of Fairness in Japanese Jurisprudence, 36 HASTINGS INT'L &
CoMmp. L. REV. 475-516 (2013), also available at
http://ssrn.com/abstract=2188064.

Mark A. Levin, Civil Justice and the Constitution: Limits on Instrumental
Judicial Administration in Japan, 20 PAC. RiM L. & POL’Y J. 265-318
(2011), available at http://ssrn.com/abstract=1653992.

Rieko Nishikawa, Arbitration Law Reform in Japan, 21 J.INT'L ARB.
303-08 (2004).

Luke Nottage, Japan's New Arbitration Law: Domestication Reinforcing
Internationalisation?, 7 INT'L ARB. L. REV. 54-60 (2004), available at
http://ssrn.com/abstract=838025.

Hiroshi Oda, Arbitration Law Reform in Japan, 18 ZJAPANR/J. JAPAN. L.
5-22 (2004).

Shozo Oto, Reform of Civil Procedure in Japan, 49 AM.J. Comp. L. 561-
83 (2001).

Dominic Roughton, A Brief Review of the Japanese Arbitration Law,
1 ASIAN INT’L ARB.J. 127-40 (2005).

Yasunobu Sato, The New Arbitration Law in Japan: Will It Cause

Changes in Japanese Conciliatory Arbitration Practices?, 22 J.INT'L
ARB. 141-48 (2005).

Matthew J. Wilson, Prime Time for Japan to Take Another Step Forward
in Lay Participation: Exploring Expansion to Civil Trials, 46 AKRON L.
REV. (forthcoming 2013), available at http://ssrn.com/abstract=2063269.

Aya Yamada, ADR in Japan: Does the New Law Liberalize A.D.R. From
Historical Shackles or Legalize It?, 2 CONTEMP. ASIA ARB.J. 1-23 (2009).

Aya Yamada, Everyday Disputes at Summary Courts: Are Community
Mediators and Warm Ways of Resolution Ready for Litigious Parties?, in
EMERGING CONCEPTS OF RIGHTS IN JAPANESE LAW 119-34 (Harry Scheiber
& Laurent Mayali eds., 2007).

Motoko Yoshida, Recent Legislative Development of ADR in Japan, 20
ZJAPANR/J.JAPAN. L. 193-207 (2005), available at
http://www.djjv.org/Zeitschrift%2020/ZJapanR20_HP14_Yoshida.pdf.
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IV. CRIMINAL JUSTICE SYSTEM REFORM &
CITIZEN PARTICIPATION IN THE JUSTICE SYSTEM

Leah Ambler, The People Decide: The Effect of the Introduction of the
Quasi-Jury System (Saiban-in Seido) on the Death Penalty in Japan, 6
NW J.INT’L HUM. RTS. 1-23 (2007), available at
http://www.law.northwestern.edu/journals/jihr/v6/n1/1/Ambler.pdf.

Leah Ambler & Kent Anderson, The Slow Birth of Japan’s Quasi-Jury
System (Saiban-in Seido): Interim Report on the Road to Commencement,
21 ZJAPANR/]J. JAPAN. L. 55-80 (2006), available at
http://www.tokyoprogressive.org/index/Slow %20birth%200{%20Japan%?2
0Quasi%20Ju ry%20System%20Anderson%20Ambler.pdf.

Kent Anderson & David T. Johnson, Japan's New Criminal Trials:
Origins, Operations and Implications, in NEW COURTS IN ASIA 371-90
(Andrew Harding & Penelope Nicholson eds., 2010).

Kent Anderson & Mark Nolan, Lay Participation in the Japanese Justice
System: A Few Preliminary Thoughts Regarding the Lay Assessor System
(Saiban-in Seido) from Domestic Historical and International
Psychological Perspectives, 37 VAND. J. TRANSNAT’L. L. 935-92 (2004).

Zachary Corey & Valerie P. Hans, Japan's New Lay Judge System.:
Deliberative Democracy in Action?, 12 ASIAN-PAC. L. & PoL’Y J. 72-94
(2010), available at
http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_12.1_hanscorey.pdf.

Silvia Croydon, The Impact of Quasi-Jury Introduction on Transparency
of Suspect Interrogations in Japan, 8 U. TOKYO J. L. & POL. 92-114
(2011).

Silvia Croydon, Returning a Verdict on the Jury: How the Japanese Have
Reacted to the Introduction of a Lay Judge System, 7 ASIAN J. Comp. L. 1-
17 (2011).

Anna Dobrovolskaia, An All-Layman Jury System Instead of the Lay
Assessor (Saiban-in) System for Japan? Anglo-American-Style Jury Trials
in Okinawa under the U.S. Occupation, ZJAPANR/J.JAPAN.L.. 57-80
(2007), available at
http://sydney.edu.au/law/anjel/documents/ZJapanR/ZJapanR24/ZJapanR?2
4_09_Dobrovolskaia.pdf.

Anna Dobrovolskaia, Japan's Past Experiences with the Institution of Jury
Service, 12 ASIAN-PAC. L. & PoL’Y J. 1-23 (2010), available at
http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_12.1_dobrovolskaia.pdf.
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Hiroshi Fukurai, A Step in the Right Direction for Japan's Judicial
Reform. Impact of the Justice System Reform Council Recommendations
on Criminal Justice and Citizen Participation in Criminal, Civil, and
Administrative Litigation, 36 HASTINGS INT'L & CoMmP. L. REV. 517
(2013).

Masahiro Fujita, Necessary Conditions for Active Civilian Participation in
Japanese Courts: Analysing Communication Networks in Two Mock
Mixed Jury Trial, 14 ZJAPANR/J.JAPAN. L. 91-104 (2009).

Masahiro Fujita, Verdict-driven, Evidence-driven, and “Issue-driven”: A
Proposition of Deliberation Style Particularly Found in Mixed-jury Type
Deliberations like “Saiban-in Seido”, 10 J. JAPAN-NETH. INST. 22-34
(2010).

Masahiko Fujita & Syugo Hotta, The Impact of Differential Information
Between Lay Participants and Professional Judges on Deliberative
Decision-Making, 38 INT’L J. L. CRIME & JUST. 216-35 (2010).

Masahiro Fujita, Makiko Naka, Yoshinori Okada, & Yoko Yamasaki,
Citizen's Psychological Knowledge, Legal Knowledge, and Attitudes
Toward Participation in the New Japanese Legal System, Saiban-in Seido,
17 PSYCHOL. CRIME & L. 621-41 (2011).

Hiroshi Fukurai, Comparative Analysis of Popular Legal Participation in
Japan and the U.S.: Differential Perceptions of Actual Jurors and College
Students on the System of Lay Participation in Law, 33 INT’L J. COMP. &
APPLIED CRIM. JUST. 37-59 (2009).

Hiroshi Fukurai, Japan’s Prosecutorial Review Commissions: Lay
Oversight of the Government’s Discretion of Prosecution, 6 E. ASIA L.
REV. 1-42 (2011), available at
http://www.pennealr.com/archive/issues/vol6/EALR6(1)_Fukurai.pdf.

Hiroshi Fukurai, Japan's Quasi-Jury and Grand Jury System as
Deliberative Agents of Social Change: De-Colonial Strategies and
Deliberative Participatory Democracy, 86 CHL-KENT L. REV. 789-829
(2011), available at http://www.cklawreview.com/wp-
content/uploads/vol86n02/11%20-%20Fukurai%20_Publish_HP3.pdf.

Hiroshi Fukurai, The Rebirth of Japan’s Petit Quasi-Jury and Grand Jury
Systems: A Cross-National Analysis of Legal Consciousness and the Lay
Participatory Experience in Japan and the U.S., 40 CORNELL INT'L L. J.

315 -54 (2007).
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Hiroshi Fukurai, Kay-Wah Chan, & Setsuo Miyazawa, The Resurgence of
Lay Adjudicatory Systems in East Asia, 12 ASIAN-PAC. L. & POL’Y J. i-xi
(2010), available at
http://blog.hawaii.edu/aplpj/files/2012/05/APLPJ_12.1_specialissueintro-
1.pdf.

Hiroshi Fukurai & Richard Krooth, What Brings People to the
Courtroom? Comparative Analysis of People’s Willingness to Serve as
Jurors in Japan and the U.S., 38 INT'L J.L.. CRIME & JUST. 198-215
(2010).

Hiroshi Fukurai & Zhuoyu Wang, Popular Legal Participation in China
and Japan, 38 INT’L J.L. CRIME & JUST. 236-60 (2010).

Mari Hirayama, Lay Judge Decisions in Sex Crime Cases: The Most
Controversial Area of Saiban-in Trials, 3 YONSEIL.J. 1-18 (2012).

Makoto Ibusuki, “Quo Vadis”: First Year Inspection to Japanese Mixed
Jury Trial, 12 ASIAN-PAC. L. & POL’Y J. 25-58 (2010), available at
http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_12.1_ibusuki.pdf.

Kazuko Ito, Rule of Law and the Criminal Justice Reform in Japan,
6 NATL. TAIWAN U. L. REV. 367-388 (2011).

Japan Fed’n of Bar Ass’n, Part 2. Activities of Attorneys: Criminal
Advocacy Activities, in WHITE PAPER ON ATTORNEYS, 35-46 (2011),
available at
http://www.nichibenren.or.jp/library/en/about/data/WhitePaper2011.pdf.

David T. Johnson, Capital Punishment without Capital Trials in Japan's
Lay Judge System, 8 ASIA-PAC.J. (2010), available at
http://www.japanfocus.org/-David_T_-Johnson/3461.

David T. Johnson, Crime and Punishment in Contemporary Japan, 36
CRIM. & JUST. 371-423 (2007).

David T. Johnson, Early Returns from Japan's New Criminal Trials, 36
ASIA-PAC. . (2009), available at http://japanfocus.org/-David_T_-
Johnson/3212.

David T. Johnson & Satoru Shinomiya, Rights Reforms and Missing
Rights in Japanese Criminal Justice, in EMERGING CONCEPTS OF RIGHTS
IN JAPANESE LAW 119-34 (Harry Scheiber & Laurent Mayali eds., 2007).
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David T. Johnson, War in a Season of Slow Revolution: Defense Lawyers
and Lay Judges in Japanese Criminal Justice, 9 ASIA-PAC.]J. (2011),
available at http://www.japanfocus.org/-David_T_-Johnson/3554.

Takuya Katsuta, Japan's Rejection of the American Criminal Jury, 58 AM.
J.Comp. L. 497-524 (2010), available at http://www.law.osaka-
cu.ac.jp/pdf/katsuta58ajcl497.pdf.

Stephen Landsman & Jing Zhang, A Tale of Two Juries: Lay Participation
Comes to Japanese and Chinese Courts, 25 UCLA PAC.BASINL.J. 179-
227 (2007).

Douglas G. Levin, Saiban-in-Seido: Lost in Translation? How the Source
of Power Underlying Japan's Proposed Lay Assessor System May
Determine Its Fate, 10 ASIAN-PAC. L. & PoL’Y J. 200-34 (2008), available
at http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_10.1_levin.pdf.

Mark A. Levin & Virginia Tice, Japan's New Citizen Judges: How Secrecy
Imperils Judicial Reform, 19 Asia-Pac. J. (2009), available at
http://ssrn.com/abstract=1551537.

Raneta Lawson Mack, Reestablishing Jury Trials in Japan: Foundational
Lesson from the Russian Experience,2 CREIGHTON INT’L & Comp. L.J.
100-27 (2012), available at
https://dspace.creighton.edu/xmlui/bitstream/handle/10504/38575/2CICLJ
100.pdf?sequence=1.

Yoshiyuki Matsumura, Manako Kinoshita, Shozo Oto, & Hiroko Yamada,
Japanese Attitudes Toward the Lay Judge System and Criminal Justice, 23
CHIBA J.L. & PoL. 1-81 (2008), available at http://mitizane.ll.chiba-
u.jp/metadb/up/AN10005460/09127208_27-1_282.pdf.

Jon P. McClanahan, Citizen Participation in Japanese Criminal Trials:
Reimagining the Right to Trial by Jury in the United States, 37 N.C.]J.
INT'LL. & CoM. REG. 725-92 (2011-2012).

George Mousourakis, Legality, the Trial Process and the Jury: A Common
Lawyer's Perspective on the New Lay Assessor System in Japan, 43
NuGaTta U. J. L. & PoL. 95-125 (2011).

Yutaka Ohsawa, Japan's Citizen Participation System in Criminal Trials:
Saiban-in and Its Operation, 4 U. TOKYO SOFT L. REv. 34-51 (2012).
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in Japan: Jury, Saiban-in System and Legal Reform, 29 ZJAPANR/J. JAPAN.
L. 153-75 (2010), available at
http://www.djjv.org/Zeitschrift_29/ZJapanR29_HP12_Orlotani.pdf.

Stephan Parmentier, Who Cares About Judicial Change? On the Role of
Citizen-Oriented Research for Judicial Reform in Europe and Japan, 27
ZJAPANR/]I.JAPAN. L. 105-26 (2009), available at
http://www.djjv.org/Zeitschrift_27/ZJapanR27_HP13_Parmentier.pdf.

Daniel Senger, The Japanese Quasi-Jury and the American Jury: A
Comparative Assessment of Juror Questioning and Sentencing Procedures
and Cultural Elements in Lay Judicial Participation, 2011 U. ILL. L. REV.
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Elizabeth M. Sher, Death Penalty Sentencing in Japan Under the Lay
Assessor System: Avoiding the Avoidable Through Unanimity, 20 PAC.
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law/bitstream/handle/1773.1/1031/20PacRimLPolyJ635.pdf?sequence=1.

Arne F. Soldwedel, Testing Japan's Convictions: The Lay Judge System
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J.L. & POL. 27-44 (2004).
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Asial.Rev.125(2009).pdf.
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