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CIVIL APPEAL NO. 02-25 
(Civil Action No. 01-140) 

MOTION FOR LEAVE TO FILE 
CROSS-APPELLANT CHIN'S BRIEF 
IN EXCESS OF 40 PAGES 

CrOSS-Appell'ant Chin, by counsel, and pursuant to Rule 

28 (a) (11) of the Appellate Procedure Rules, respectfully moves 

this Honorable Court for leave to file his brief in excess of 40 

pages. As grounds for this motion, counsel asserts that Chin has 

a cross appeal brief to file, as well as to respond to the many 
• 

issues raised in appellees' appeal. All of these, will be 

'addressed in one brief. Accordingly, Chin respectfully requests - • 
that he be permitted to file a brief of 45 to 50 pages in length. 
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~ , Ngiraikelau 
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CIVIL APPEAL NO. 02-25 
(Civil Action NO. 01-140) 

CERTIFICATE OF SERVICE 

The undersigned hereby certif:ies that sufficient copies of 

MOTION FOR LEAVE TO FILE CROSS-APPELLANT CHIN'S BRIEF IN EXCESS OF 

40 PAGES have been provided to Johnson Toribiong and Jon Van Dyke, 

counsels for Cinderella Adachi and Francisco Nqirakesiil, by leaving 

sa.id copies in Johnson Toribiong' s court mailbox on the date 

indicated below. 

Date /okd~ --":-~rf-"';'~+-"';'-'-
,/0' ' Old~NqiraiXelaULaw Office 
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SUPRE..'\1E COURT OF PALAt! 

APPELLATE DIVISION 

NNGlRAKESnL FRANC [SCO and 
CfNDERELLA ADACHI, 

vs. 

CAMSEK ELIAS CHIN. 

Appellee/Cross Appellant. 

) C:ivil Appeal No. 02-25 
) 
) Civil Action No. 01-140 
) 
) (On Appeal from the Supreme Court 
} of Palau, Trial Division; 
) the Honorable· Associate Justice 
) ~ Barrje MiChe@presiding) 
) 
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APPELLEE CHIN'S OPENING BRIEF 
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QUESTIONS PRESENTED ON APPEAL 

. 1. . Whether the Trial Division erred in dismissing the Senat~ as a 

Defendant. 

2. V ,'hether the Trial Division erred in declining to declare thaI the 

Senate lackedjurisdiction to consider Mr. Chin's qualification~ unless and until h~ 
. . 

became a member ofule Senate with an equal right to vote on the qualificatiOns of all 

Senat~. 

3. Vlhether the Trial Division erred in declining to de,~are whether 

or not Mr. Chin meets l:he Constitutional requ irements to serve as a Senator of the 

OEK. 

4. . Whether the Trial Division erred in not gran ling swnmary 

judgment that Resoluti'ln No.6-55 added an \IDconstitUtional fifth qualificlltion. 

5. Whether the Trial Division med in denying the requested 

injunctive relief. 

6. Whether the Trial Division erred in holding that theJudkial 

Branch cannot review 1b.e c;onstitutionality of the Senate's exercise of the "sole judge" 

power. 

STATEMENT OF THE CASE 

Camsek Elias Chin was resoundingly elected by the \i01ers of Palau· to 

serve as a Senator of the OlbiU era K.elwau, finishing fifth out of[wenty;.fiv~ 

candidates. 

Mr. Chill was then sued by Theophilus NgeruI, who SOUghl Ii noling that 

Chin was not qualified to serve as a Senator as an alleged non-citizen of Palau pl'escm 

!4J 10 
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in Palau only four of tho;~ five years preceding his election. The Trial Dh'ision initially 

dismissed Ngerul' s complaint on the ground that the Court lacked jurisdiction. the 

Senate being the sole j"Ldge of the quaJifi~ations of its mem~rs. The Appellate 

Division reversed and remanded, citing the Constitution's allocation, to the Judic:ial 
. . 

Branch, of the power and duty to "say what the law is." I Ngerul then dropped his . 

citizenship claim as factually baseless, and Mr. Chin, who bad cowtterclaimed. won a -
declaration that he met the constitutional residency requiremem. which requir~s only 

.---
residency and not continuous physical presence. 

During the pendency of the Ngerul case, ti've of the nine Senators-eject 

1 I purported to e·xelude or eml Mr. Chin from the Senate on the premise that he was 
.. - .. . 

not a Senator unless ar d until "seated" by a majority of his fellow Senators-elect. 

This anti..chin faction's fll"St step was to erroneously state, in a Credentials 

Committee Special Committee Report No. 6-1,l that 10 USC § 532 required each 

. . 
"commissioned officer in the Regular Army of the United States to be Ii lnited StaUls 

Citizen.,'· whic.h it doe~:, not require. When it became clear that Mr. Chin was never a 

u.s. citizen, the two a::lti·Chinmembers of the Credentials Committee responded with 

a Special Committee Report No. 6-3, in which they acknowledged their mistake in 

assuming Mt. Chin to be a U.S. citi%en~ but stated their disagreement with the Ngerul 

Court~s ruling that Mr. Chin was a resident unc1er Palauan law, and recommending hi!; 

1 tUgl v. Chin.& ROP. Civ, App. No, 00-44, slip. op. (January 17.2001). al 3. 

2 The Credential!; Committee W'8S composed of three Seruuors-eJeet. two of whom, 

Senator Koshiba and Sl~ator Fritz, are opposed to recognition ofMr, Chin's membership 

in the Senate. The thlrll member, Senator Dengokl. refused to :!IigD Report No.6-I . 

.. 2-
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exclusion on that grour..d. Throughout thls pr()cess~ me Committee L\perated without V"J;? 

first adopting rules of procedure, as it was requited to do by 3 PNCA § 304. 

On February 21. 200t, fou~ Senators voted in fa.vor afSenate. 

Resolution No. 6 .. 19, n:solving to "seat" Mr. Chin as a Senator based on the ~gerul 

. Court's finding that he was both a citizen and a resident of Palau pursuant to lhe 

Constitution and the V,)ting Rights Act. Had Mr. Chin been allowed to vote c:m 

Resolution No. 6-19, a; the other Senators-elect voted on their own qualifications, it 

would bavepassed by :i majority vote of S to 4, and he would have bt:en "seated" at 

that time. 

On April 4,2001, in response to the failed Resolution No. 6·19 and an 

Appellate ruling in the Ngerul case that Mr. Chin met the residency requiremem, the 

t\"O anti.oChin memben of the Credentials Committee issued Special Committee 

Report No. 6-4, ackno' Nledging that Mr. Cbin met the residence reQuirem~nt of 
~ -

ArticLe IX, § 6, but. in spite of their prior aeknowledgment of his citizenship. and in -
spite of eoncluaive evidence he had always been a citizen. recommending be not b~ 

. seated due to professe,:l doubts as to his citUenship. Report No. 6-4 acknowl~dgcd 

the several U.S. assurElIlces that Chin was not a U.S. citizen and receipt of his Paluuan 

citizenship documents, yet recommended a 30-day ultimatum to Mr. Chin LO provide 

further "proof' he WWi not a u.s, Citizen. under pain of expulsion, 

On May 1,2001, the Senate Comminee of the Whole (the whole S~ate 

except Chin) ~ S:(~ial Committee Report No. 6-5 stating that '·yo ur committee 

agrees that Senatclr-el,;:ct Chin's ejection and qualifications for membership in the 

Senate of the Sixth Olbiil Era Kelulau appear to be in order," Immediately thereafter, 

·3-

N° 

I4J 12 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



i 
I 

I 
! 

~I 

I 
I 
I 

.J 

... 
I 

10/28/2002 14:29 FAX 

/"}? 
/ . ' 

in acknowledgement oj' that finding, the anti-Chin roajorit)1 voted down Resolution 6-

41 to &4seat~ Mr. Chin, i:lnd passed Resolution No. 6-42, to ··seat" Mr. Chin only on th~ 

pre~condition that he fll'St sign a consent ,~.1thorlzing release of information 'that is 

responsive to the question whether or not I [Mr. Chin) have been a U.S. citizen aL any 

time,'" 

On May 25, 2001, Mr. Chin having declined to accede to the ,addition 

afms unconstitutional pre-condition to his exercise of the ~owers he was decisi"'ely 

elected to exercise, the anti .. Chin majority passed Senate Resolution No. 6·47. 

~olving that ifSenat(lr.elect Chin did not sign the consent by 4:30 p.m. May 31, 

2001, '~e Senate finally and conclusively judges him not qualified pursuant to the 

Constitution for membership in the Sixth OlbHl Era Kelulau." Concerned to Itot 

establish unconstitutiO'lal impediments to the asswnption of office by duly-elected . 

minority members ofne Senate, l\ofr. Chin did not sign. 

In response, on June 11,2001, the anti-Chin majority passed Senate 

Resolu:tlon No. 6-49, r!solving that the Mseattl Senator Chin had been elected to 

occupy "became finally and conclusively VBcant on May 31, 2001 at 4:30 p.rn.'- and 

that a special election i)e held on July 16, 2001 to fill it. 

On Jum: 18.2001, Mr. Chin brought the appealed·from aClion to SLOp 

that election and to require the relevant Senate staff to give him the same access and 

comperuation 'being p:I'o"ided to the other eight persons elected. to serve in the S~·natc. 

He also sought decl8I'l!tions that his exclusion was unconstitutional and thal he was 

qualified to serve as a Senator; and. injunctive rellef requiring. 
7 --- . 

@13 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



10/28/2002 14:29 FAX 

On July ! 2.2001. the Trial Division enjoined the election, rulins that· 

the constitutionality ofl:he Senate's actions was justiciable and that MI. Chin was 
. , 

likely to prevail on his daim that exclusion, or expulsion for failure to sign a consenl 

violated the constituti 0: 1. e'Thus, the Senate Resolutions fall well outside the 

boundaries of proper legislative action - bOWldaries f1f1Tlly in place at the time the 

fnlmers of the Palau Constitution adopted the Sole Judge Clause."). J 

On August 27,2001. Mr. Chin brought a m.otion for partial summar) 

judgment seeldng a de(~laratioD that he Was qualified to serve as 11 Senator but had 

been unconstitutionally prevented from doing so. The undispUted facts before the 

Court in that motion o,rerwhelmingly tended to prove that Mr. Chin met all the 

qualifications to serve as a Senator. The fact.~ included all oCthe following: Mr. Chin 

. , 

was born in Peleliu On October 1 0, 19~.~d grew up in Korar; his parents were 

~- . 

Palauan; he attended ~~~uated fro~ Koror Elementary School~ a~e eleven h:.. 

1 enrolled in sehool in Quam, then Hawaii; during and after his education. his parents 
. -- . 

. tV () T .. emained in Karor and he ma~ined conmc' with tb~m; he joined the ROTC in high 

school and C01'ltinued 'vith it at the University of Hawaii; he registered with the 

United states as a resident alien (i.e. as a citizen of the 'frust Territory) in order tll 

obtain employment as an officer in the U.S. Army Reserves; he obrained his original 

commission as an offi!.:er in the U.S. Amty Reserves in 1975; he ne'''er applied for 

citizenship in the Unit,:d States or in any other foreign country"; he: has held TruSl 

. Territory and Palau PSISSPOrts, and no others; since May 1994, though still in !he 

military~ he continuou:ily maintained his household in Palau; for the res[ of his career 

-
3 Chin v. Andrcs,,~ Civil Action No. Ol~140t slip op., at 6. 
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aftu May 1994, being !Jt8tioned in ~he was able to be with his family at his 

home in Palau almost ellery holiday; since 1997, when his service ended. ·he stayed al 

home all the tirn~ he rfgistered to vote, and did vote, as a residenl of Koror, in Palau 
'1 . . 

elections beginning 19a5; while pursuing his career abroad he never intended to 

tenninBte his residence in Koror, 8!:i his return to Palau confirms; he was certi fled b>; 

the Palau Election Commission as qualified to tun for the office of Senator; ar.d 

certified as one of the nine victors in the November 2000 general election; on 

December 14,2000, hE: executed a Consent to Release Information) and a Freedom of 

Information Act reque!;t~ to obtain confinnation from the United States to his fellow 

Senators-elect that he had never become a U.S. cititen; on December 21, :000, the 

United States did confrm in writing that he was not a citizen of the l!nit~d States of 

America; he provided (bat document to his fellow Senators-elect; on December 29, -? 

2000, the United State) again confumed, in an ofl'iciai writing, that he had. never been 

!gJ 15 

. ,naturalizedas a U.S. Citizen: he also provided that document to the other Scnators- -~~~I 1..4/" 

elect; his name was th,m deleted by a majority of the other Senators eJeCt from Senate 
'7 

Resolution No. 6-1 i by which, without further investigation, They "seated" 
~ # 

themselves; that "seating" was based on Special Committee Repon No.6-I of me. 

Credentials Committe)!. which reasoned from the etToneous4 proposidon tha.t 10 

4 Mr. Chin receh'ed his original commission in the .Anny Reserves, rather than the 

Regular Army,1Uld Wa!: thus completely outside the scope of 10 U.S.C.A. § 532 (an 

o1'iginal appointment 8:S a commissioned officer ... in the Regular Anny ... may be given 

only to a person who. . (1) is a citizen of the United States ... j {emphasis added). ThUs. 

an officer who receive::, his original appoinanent as an officer in the Reserves can later 

receive an appointmenl. to serve in the Regular Army witlrour being a U.S. citizen. After 

that" atlcast during the time of Mr. Cbin's service, it \\'88 the sta1utorily~recognizcd 

practice to assign offic(~rs who had received their commission as reserve officers to 

- 6·· 
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U.S.C. § 532 "requires I~very commissioned officcr in the Regular .Anny of the t.~niled 

States to be a United Slates citizen;" on May 1 t 2001, the members of the S e.nate 

Committee of the Who e all signed Special Committee Report No. 6-5 stating that 

"Senator-elect Chin's election and qualifications for membership in the Senate of the 

Sixth Olbiil Era Kelulau appear to be in order;': on that same datet the S~nate pa5Sed 

Senate Resolution No. 6-42, requiring Mr. Chin, ~ a prerequisite.to being ··seat.ed:" LO 

execute a consent giving atl other SenatQrs access to any records of the United Stales 

that pertained in any way to Mr. Chin's citizenship status; on May 7, 2001, the United 

States, via diplomatic note, through Palau's Ministry of State, directly infonned the 

Senate that Mr. Chin b ad never been a citizen of the United States; on May 25! 200 1 ~ 

the Senate. on a vote of 5 to 3. passed Senate Resolution No. 6-47, providing that if 

Mr. Chin failed to ex.e:ute the consent described in Resolution 6 .. 42 by 4:30 p.m. Ma~.' 

31~ 2001, then, by vlrt!Je of that failure, ''the Senate finally and conclusively judges 

him not qualified purs~Jant to the Constitution for membership in the Senate· of the 

Sixth Olbiil Era Kelulilu;u on June 11,2001.1 the Senate, on a vo~e of 5 to 3, pa~sed 

Resolution No. 6,.49, providing that Mr. Chin had been conclusively judged not 

qualified by vinue of Resolution No. 6-47, and declaring; (1) that 1\-lr. Chin's seat 

had been vacant since the inauguration of the Sixth OEK; and (2) that it ;;bec.ame 

-------~-~----
-~~-~~~--. 

positions in the ReguiElc services without the formality of any further commissions or 

appointments. See. e .. !f. 10 U.S.C. §§262, 265. 591,593, & 59S, all repealed December 

1 t 1994. Fwther, even. if § 532 did require reserve officers to be U.S. citizens when they 

received their commis::.ions, which it does not, it was not enacted until 1980. and there 

was no similar prior law of any kind. Mr. Chin received his original commission, in the 

Reserves. in 1975, as tI Tl'USt Territory citizen. 

~16 
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finally and conc)usivel:: '\Iacant on May 31. 2001;1 and a spe,.;ial election to till i l w~s 

therefore required. 

Then, jU!:t days before the S.eptember 24, 2001 hearing of Mr. Chin' 5 

m~tion for partial SUmIllary judgment~S the Senate moved to pre-empt the COUlt's 
~ . ~, 

consideration of that motion by passing Senate Resolution No.6-55. That resolution 

purported to exclude 0]' expel Mr. Chin from the Senate on a finding that he failed the 

5-year residency qualification. That finding was based on the Senate~s 

"'mterpretation"ofthe constitutional residence requirement to implicitly include an, 

actual "continuous pre:~ence,n rather than merely legal residenc~! in the Republic. It 
. 11 

applied ~ovel int~tati?~' to the same facts by which the Senate had previously 

found Mr. Chin to be (I.ualified. Because of Resolution Ko. 6-55, the Trial Division 

denied Mr. Chin's mo1ion without prejudice. 

Accordingly, on December 7, 200t, Mr. Chin fi1ed a second motion for 

partial summary judgment. He sought a declaration that both Senate Resolutions 6-

426 and 6-55 added new1 unconstitutional requirements to the Constitutional 

qualifications for servjce in the Senate. In January 21,2002, the Court ruled that the 

first attempt to exclud:: or expel Mr. Chin (Resolutions 6·42 l 6 .. 47, 6-49~ and 6-52; 

S The Senate's lllird Regular Session of 2001 commenced on July lOt 2001, and 
ended DO later than AUI~t4, 2001. Sena~ Procedures Rule 1.B. As a standing 
committee, the Credenliais CotIUniuee was allowed after August 4, 2001 to continue to 
hold ·meetings to consider matteIS remaining in that committee. Senate Procedures RUle] 
9.0. The findings and i:ecoll'\ll1endations of that committee, bowever,·ma.y not, under the 
Rules, be considered tUlti! the next Regular Session, which did not begin un,ti1 October 9, 
2001. leI. The Creden:ials Committee, working between sessioos, recorded SCR No. 6-7 
on September 18. 2001. Pursuant to Rule 9.0, it "'as not eligible for consideration until 
October 9, 200t, a1 the:' next regular session. Despite tluu Rule, the Senate purported to 
consider and adopted September 18,2001 at a Special Session called for that purpose. 
6 In conjunction with Resolutions 6-47, 6-49, and 6·52. 

- 8 -
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If I . 

added an uncon9titutional fifth qualification. With respect to the second exclwsil")n, , 

however, the Court declined to rule on Mr. Chin's motion for a deciaration'that it, too. 
'7 . 

added an unconStitutioHal fifth qualificati9n-c.ontinuous presence. Rather, the C~urt 

ruled only that it was n~t adopted by the constitutionally-mandated 2/3 majority, and 

had no effect for th~u rt:ason. The Court 9J.so ruled that Mr. Chin, for that reason. 

remained a member of the Senate. 

On July 10.2002, Mr. Chin filed a motion for summary judgment on 

a.1l remaining issues. s(:eking. among other things, a declaration that Mr. Chin beCWll~ 

B Senator by virtue ofheing elected to that office, regardless of the acts of his f~llow 

Senators-elect in his absence, and an order enjoining Appellants from excluding Mr. 

Chin from the Senate ,.hambers or withholcllitg me resources and compensation due 

him as a Senator.111a:: same day, the Coun. denied the declaratory relief as based on a 

misstatement of the la'v, and declined the injunctive relief as overly intrusive into the 

, affairs of the Senate. 

Appella:!lts Adachi and Francisco appeal on the ground that t.h~ Trial 

Division's rulings 'ViO!late the '~sole judge" clause and the political question doctrine, 

and that it erred in construing the foregoing Senate Re~olutions. MI. Chin cross .. 

appeals on the CoUrt ~:lTed in dismissing the Senate, in fmding Mr. Chin's untenlible r 
-

in light of the Speech ;md Debate clause, and declining to enjoin the Appeliants to 

accord Mr. Chin the rights due him as a Senator, in accordance with the Court's 

ruling he has been "se~iled" as such. 

~18 
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~UMENT 

Resolvin.~ this appeal is Dot simply a matter of deciding ~c:r~ the l~ne - ~ 

!.ho~ be lira!,? betwe;:n the Senate I s po~~r to be the sole judge of the quali fi cat iOl1S 

of its members and the Court's .sole power to interpret and protect the Comtitution. 

Although Appellants ru ld the Senate urge thBI the case is that simple, it is not. The 

third, most important. lactor is the Court's duty to protect the right ofth~ EleClorale to 

elect a person to th(': office of Senator whQ meets all the qualifications to hold that 

office. When a. person is decisively chosen by the Electorate, and he meets those 

qualifications as established by the Constitution, as confinned by staLu~ ena.cted by 

the Legislative Branch in response to the Constitution, as esmblished by th~ 

statements of the founding fathers regarding their intentions, and as repeatedly 

construed by both HOl.·ses of the Legislative Branch until last year, it is the Court's 

duty to aid the Elector;1f,e when its choice is denied. 

The right of the Electorate to elect one who meets the quaiificl1tiollS of 

the Constitution, so esra.blished, is of more ftmdamental importance to the rule of law 

in Palau than fme distil1ctions that can be made in debating the issue of where to draw 
..- """" 

the lin:. betWeen the PI)Wers of the Legislative and Judicial branche~ with respect to 

-
these issues. As note(L by the United States Supreme COlin when considering issues 

similar to chose in tlili; case, the founding fathers of that COWltry, whose work largeJy 

inspired and infOrmed. the work of Palau's founding fathers, emphasized that the will 

141 19 

~I 
~.JL; 
~VJ 

4~1-o 
.4~ 

of the Eleetorate shoul.d be gi"\'en greater weight than the views of the Legislative and ~ 

Judieial Branches reg.eroing the intetSeCtion of their powen with respect to the "sole 

judge" clause. 

• 
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Had the intent oCthe Framers emerged from these materials with 

less clarity, we would nevertheless have been compelled to 

resol'-,'e any ambigui in favor of a narrow c ' e 

SCOP(: 0 ongress' power to exclude members ... elcct .. A 

ffinruunental prineiple,~f.our representative democracy is, in 

Ham',lton's words, "that'the people should choose wbom they 

please to govern them." [citation] As Madison pointed out at 

the Convention, this prinCiple is Wldennined as much by , 

limit:ng whom the people can select as by limiting the franchise 

itself: In apparent agreement with this basic philosophy: the 

Convention adopted his suggestion limiting the power to expel. 

To sHow essentially that same power to be exercised under the 

guist: of judging qualifications, would be to ignore Madison's 

warning. , ' 

Powell Y. McCormack, 39S U.S. 486, 547, 89 S, Ct. at 1977 (1969), 

The Cotrt should consider the following arguments witl1 that 

fundamental principle. and its paramount natlJre, in mi~d, 

I. THE COURT ERRED IN DISMISSING THE SENATE. 

It was c:,ear error for the Court to dismiss the Senate on the ground that 

its unconstitutional ov ~ide of Mr. Chin's eJection was protected from Court rcvic\v 

by the Speecb and Debate Clause. That clause, by its unambiguous tenn~, pru\'ides 

speech and debate imm.unity only to individual Senators. ROP Const. Art IX § 9 

("No memhe,. of eithe,' house of me Olbiit era Kelulau shall be beld to answer in any 

other plaee for any sp·!!ech or debate in the Olbiit era Kelulau," [emphasif) added]). 

The word ''member' in that clause is clear and unambiguous. Further, this, Court has 
, 

taken pains to recognLze that the Constitution provides no immunity to the Senate as a 

body when it violates the Constitution. It ha.'lo done so in the following words: 

We approve, however, the sfi.g& in Powell v! McQmnack, 395 

U.S., at 503, that "{L]egislative immunity does not ... bar all 

jud:icial review of legislative acts(.l. and that ~a claim. alleging 

that a legislature has abridged an individual's constitutional 

l4J 20 
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righu. by refusing to seat an elected representative constitutes a 

"case and controversy" over which federal courts have 

jurisdction." Fowell V. MvConnack, 395 U.S. ai 513, n, 3,5. It 

is no1 a question of whether courts have jurisdiction over such 

mattE rs. They do. ~ .' .:. 

This Court is the ultimate interpreter of the constitution, and 

has tlle responsibility of deciding whether the action of any 

(other) branch of government has exceeded whate"er authorit~1 

has teen committed to it (by the Constitudon). Remeliik. et al. 

v • .:n.e.sena~. 1 ROP Inum. 1,4,5, (High Ct. Aug 1981) 

{citirg l1nitsd St.@te$ v.Nixon, 418 U.S. 683, 704 (l974), and 

Marhury v. Madison, 1 Cranch. 137, 177 (1803); lbe Senate v. 

Rem·:liik. President of the Jtepubli£, 1 ROP Intnn. 90, 91 (Tr. 

Div. Nov. 1983). See also PQwel1 v. McCgrmack. 395 V,S. at 

519. 52J, 548-549 (citing Baker v, Carr, 369 U.S. 186,211 

(1962). The OASpeech of Debate Clause" (of the Con.stitu~ion) 

may Dot shield members of Congress in all conceivable 

CirC\ilIlstances. See Powell v. McConnack. 395 u.S. at 506, n. 

25. See also Ngiralois v. T[JJSt IenitQIYt 4 T.T.R. 517, 522 

(Pal. App. 1969). 

~ Salii v, Home 9(Pel~~ates, 1 ROP lntrm. 708, 712-713 (1989) (emphasis added]; 

Clccordfalau Chamber ofCl)mmen:c v, Ucherbelau. S ROP lnton, 300. 30J, 302 (Tr. 

Div. 1995. Ngiraklson.g, CJ.) (declaring act by Senators and Delegates afraising their 

"official expense allo,'ial1ce" to be uncomtitutional.); Remeliik v, the Senate, 1 ROP 

Intrm. 1 (T.T. H, Ct. 1981) (Issuing declaratory judgment binding the President and 

the Senate after denyL'lg Senate's motion to dismiss).' 

BecauSt:: the Constitution contains no language extending sp'~eth and 

debate immunity to th.e Senate, none should be inserted by thls Court. Prigg .... 

PmtID1venia.. 10 L. E.d. 1060, 1088 (Storey. J.) (where there is no qualification or 

restriction in the e11W!.e being interpreted L'we ha.ve no right to insert an)' which is nm 

7 Mr. Chin only !lOught deolaratory relief with respect to the Senate to Slav v.itOin 

the rules ~stablished b;!' this Court with respect to this son of an aotion. He only s(luSht 

injunctive relief from Appellants, as authorized by Powell v. M!&ormack. 

- 11-

@21 

-

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



10/28/2002 14:29 FAX 

expressed and cannot be fs!rly implied."); Ross v. Cilv ofLop,g Sea.ch, 48 P. 2d 649, 

650 (Cal. 1944) (Court~ cannot add provisions to what the Constitut.ion declares in 

defmite language.); !h:Jited States ex. reI. Hoover v. E13e~ 501 f. Supp. 83, 8~ (N.D. 

I1l. 1980) ("'The constitution should be read according to the plain meaning of me 

language and subtle coo.struction for the purpose of limiting its operation must be 

avoided."). 

In gum, leCause the Speech and Debate Clause only applies to spce~h . 

. or debate by "member::" of the Senate,'" it cannot be properJy invoked to excuse the 
. . . 

Court from its duty to !xamine the constitutionality of the acts of the Senate. It was 

therefore an error for t It: Trial Division to di$miss the Senate as a defendant because 

. '~he Senate as a legislative body (is] protected by the Speech and Debate Clause,"'1 

U. THE COtJRT ERRED IN DISMISSING MR. CHIN'S EQU'AL 

PROTEC'TIO N AND DUE PROCESS CLAIMS. 

A. . Mr. Cbin Was Entitled to Declaratory Relief on his Equal 

ProtectioD Claims. 

1. Jdr. Chin's Exclusion and ExpulsioDHave VioJated, and 
I·:ontinue to Violate, His Constitutional Right to Equa.l 

. l::»rotectiOD oftbe Law. 

Mr. Chin was denied equal protection ia two major ways. Firsl. he WU~ 

the onJy Senator-elect required to sign a con~ent Conn as a precondition ror b~lng 

seated. Because no other SenalOr was required to sign a waiver oCthe lype demanded 

ofMt. Chin as a prerequisite to being I4seated" as Senators, Mr. Chin was denied the 

equal proteCtion of th~: law, as prohibited by Artic.le IV. § 5 of the Constitution. 

8 ROP Const. AI t. LX, § 9. 
9 ~ y. Andre$o .. el al., Civ. Action No. 01.140, slip op. October 18,2001). at l, 

see also fd a1 8·9. 

w 13 -
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("'Every person shall bt· equal under the law and shall bc entitled to cquaJ protC!ction. 

- . No person shan be tleated wlfairly in a legislative or executive invesligalion.'-). 

Although the BUti-Chin m~.ority later passed ReSolutio€6~D 

requiring aU Senators t:) sign a consent form requiring them to sign IS release of any 

iriformation by the U.S. of "past or present U.S, citizenship," that did nothing to 

remedy the unequal treatment of Mr. Chin because no other Senator had lO .. ng": s~cJ; 

a consenr as Q precona'ition to being allowed to jUnction as a SenaWr. 10 
~ 

.. 

Second, Mr. Chin was denied equal protection because hI.': \I,IftS lh~ onJ~· 

Senator-elect not allowed to vote on the quaJitications of all the Senators-elec~. 

including himself. As discussed below, this initial bootstrap appears to violate se\'euil 

. . 
provisions of the Constitution (See § 111, infi·o). 

Accordingly. Mr. Chin was entitled to a declaration thal he Wa$ 

deprived of the same c-pportunity to serve as a Senator that the other SenatOr!lo-e:\:.r..:t 

assumed unto themsel·t'es. 

to Further. the evidence below was that Senators D~ngokl and Whipps r~.fu:'l!d w L~'? 

comply with Reso!utiolt No. 6-48. yet were nOi expelled/or that r~.fos(J1! Yet further.. -~ 

Senator Andres was no ( required to sign a consent with respect to a vC:l')" real concern 

regarding his eligibHitr to serve on the Senate - his functional rule in the Melekeok Stale 

Government in violaticn ofROP Const. Art. IX, § 10. Just as Mr. Chin produced three 

letters from the U.S. Stltting that he was not a citizen, SenatOr Andres produced one Jetter 

from the Speaker Qftru: Melekcok Legislature stating that Senator Andres promptly 

withdrew from his stall: government position after the Court ruled it illegal for a Senator 

to hold sueh a position .. The Senate simply accepted that letter. It did not require 

Senator &tuldres,. as a plecondition to being seated., to sign a document requesting WI! 

Melc=keok gove:mment. to produoe the records of his compensation by the goverwnent, 

his letter of resignation. the attendance records of the Melekcok council of chiefs, or the 

Legislature" or any othrr such things that might indicate that the Speaker was nUstaken. 

- 14 -
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2. The ·frial Dil'lsion. Presented with Tbo5e Facts, Should Have 

Grulted the Requested DeclaratioD That Chin's Equal 

Prot(~dion Righb Had Been Infringed. 

The Constitution requires ~ "Every person shall be equal under the 
; , 

law and shall be entitled to equal protection. II ROP Const. Art. IV, § 5. When a 

coordinate branch ofti::e government violates this or any other provision of the 

Constitution, it is the province and duty of the Judicial Bran~h to so declare. Salii .... 

House of Delegates. 1 ROP lntrm. 708, 712-713 (1989}(Court hasjurisdiclion lO 

deeide "8 claim alleging that a Jegislature has abridged an individual's constitutional 

rights by ,refusing to seat an elected representative~'); ~Q v, ROP. 1 ROP Intnn. 

154, 160 (1984) ('lilt b emphatically the province and duty of the judicial department 

to say what the law is' I'): Melaitau~ et aJ .. v. I-cakobong. el aJ .• Civ. App. No. 01 .. 62, 

slip op. (July 24. 2002), at 1 ("Courts have an almost unflagging obligation to hear . 

,every calle over which they have jurisdiction.,,).l; The Trial Division fail~u to fulfill 

that obligation when it erroneously dismissed Mr. Chin's equal protection claims un 

the theory that ~ey also fall within the protections afforded by the Speech and 

Debate Clause."11 

B. Mr. Chin Should Baye Prevailed on His Dlle Process Claims. 

First, the Credentials Committee violated Mr. Chin '9 dghl to due 

process because its two-member anti-Chin majority simply issued findings without 

flISt adopting rules at' procedure its minority member could insist upon. j PNCA § 

11 See also 14 PNCA § 1001 C'In a ¢be of actual controversy within its 

jurisdictio~ .. the Court is empowered to render declaration of the legal rigbts of any 

mtere&red party seeking same); ROP Const .. o\rt. X (the judicial power extends to matters 

in which the national govemment is a party). 

12 ChiP v. Andres. ef ai., Civ. Action No. 01-140, slip QP' Oc;tober 18, 2001). at 9. 
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304 ("Each investigatir,g committee [oCthe OEK] sJuJJ/ adopt rules, not inconsistent 

with any law or any applicable rules of the Olbin era Kelulau. goventing its 

procedures. including 'he conduct of hearings." [emphasis added]). 

Second, Mr. Chin's exclusion from participating, as a member, in 

votes, debates. and cor. unittee assignments relevant to the issue of his ;·sealing~· also 

violated his right to due process of law, I 3 An impartial tribunal would have tCI include 

.. all the persons elected to be members of the Senate,as the Constitu.tiQIl requires. 1'0 

exclude Chin from vOting on that issue stacked the cards aguinst him. To exclude him 

from speaking and debating these issues, as a Senator, violated the due· principle right 

to be heard in the man net set forth in Article IX, § 10. Had his "sealing" not be~n 

adjudicated by his foe~j in his absence, he would have been sealed on February 21, 

2001 with the passage of Resolution No, 6-19. which failed on a vote of 4 tq 4.. 

It was error for the Trial Division to hold itselfWlable. because of the 

Speech and Debate clause, to declare that the Senate, and its Credentials CommiLte~. 

violated. Mr. Chin's ri:~t to due process of law. 

13 See goldberg. \'. KellY. 397 U,S. 254, 267-71.90 S. Ct. lOll, 1020·1022 (1970). 

(RudimentarY clemeots of due process of the Jaw include: (l) opponunity to be heard "'al 

a meaningful time and in a meaningf'ul manner"; (2) timely and adequate notice; and (3) a 

tribunal whose conc)u:.ion will be based "solely on the legal rules and evidence adduced 

at the beanng [and which is] of course ... impartial,"). 

- 16-
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III. THE COURT ERRED IN DECLJN1NG TO DECLARE THA T MR. 

CIDN BAD A CONSTITUTIONAL RIGHT TO VOTE ON HIS OWN 

QUALIFICAT(ONS. 

At least four sections of the ~nstitution appJy to the procedure,s for 

initiating each Senate cof the OEK. AU fOUT must be read together in a marmer l.hal. 

wil) rMke sense of, and give effect to, aU of them. I ~ 

Those fC1UT sections provlde as follows: 

Artkle IX, § 2: "Senat01'$ and Delegates shall be ejected [or a term ' 

of four (4) years." [emphasis added], 

Artide IX, § 10: uEach house of the OLbiil era Kelulau shaH be the 

sole judge of the ejection and qualification of its members~ may 

discipline amember~ and, by a VOle not less than t\yo-thirds (2/3) of. 

its mf1.mbers may suspend or expel a member." [emphasis 

added). 
, . 

Artide IX, § 11: ;5£ach house of tbe OlbiiJ era KeluJau ~'h{JlI 

convene on the second Tuesday in January following the regular 

gene;ral election and may meet regularly for four (4) years," 

(emphasis added]. 

Ankle lV, § 5: "Every person shall be equal under the law and 

shal \ be entitled to equal protec·tion ..• No person shall be treated 

unfa.irly in legislative ... in"estigations,1I 

Viewed together, these provisions cannot be properly interpreted lo 

allow a cadre of the Simators .. elect to place.e...b!L. whether for disqualification. Iwn-

election. or otherwise, ,Q,n the initial opportunity of one of their fellm.v Senalors"clect 

. to become a Senator i:1 the same manner they do. These sections are best inu:rpreted 

l4 Qtsulm v. Hite. 414 P.2d 412, 421 (GaL 1966) (ifreasonab!y possible .. every 

provision of'the Consti.tution should be ,given meaning and effect, and related provisions 

should be bannonized.")~ ScmJD.O v. Prim 487 P. 2d 1241, 1249 (Cal. 1971) 

("Elemetttary prineipks of c::oastruction dictate that where constitutional provisions can ' 

reasonably be eonstnJ(d to avoid e. conflict, such interpretation should be adopted"); 

Peo.ple S. Agderson, 493 P.2d 880 886 (Cal. 1972) (wfbe same rules of construction 

require that wherever J>ossible W~ Construe constirutional provisions ill such a way as to 

reeonclle potential cor fliet among provisions and to give effect to each."). 
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lO require that the members of the Senate are initially chosen by lhe Electorate, that 

all such members must initially convene on the following second Tuesday of January, 

and that then. flfter alll!lected Senators have become "members" of the Senate. the 
. .. . . : 

-
entire membership may then proceed to examine the election and qualifications OfilS 

-
umembers," as provlded by Art. IX. § 10. The Constitution is clear that \vhen the = . .. 
Senate commences to judge the qualifications of a "member," all umembe1"S" may 

particip81e in that exeldse. Id. Not one word of the Constitution supporu th~ nOlion 

that the initial membership of the OEK may be decided by any means other than 

election.. It simply says "shall be elected." That, and only mat, is what initially 

makes ejected persons "members" on the second Tuesday of the January following 

their' election. Then~ cnce they all are "members, It and only then, can these 

"members" judge each other1s qualifications. And the only qualificatiuos tb~~ Me 

authorized tojudge am those of "members." There is no provision anywhere in [he 

Constitution to allow the adjudication by the Senate of an elected person unless that 

person is a '"member. >! Such an activitY is not authorized by the Constitution, and js 

not a power of the SenBte. To the contrary, it is prohibited by Article IV! § 5 because 

it does not give "equal" prerogatives to Senators-elect as members and beca~c it 

. '~nfairly~ treats a Ser.ator-elect as a non "member." It was rhus error for the Trial 

Division to rule, without explanation, that Mr. Chin's request for a declaration that he 

was entitled to partici::"a~ in the adjudication of all Senators' qualifications '"is 

premIsed upon an inc,)rrect statement of law. n 15 

1!5 .G.Pjn v. FJ¥.ciHiQ, el qt. Civil Action No. 01-140) slip op. (July 10,20(2) .. 

- 18-
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To construe the Constitution oL"er\l.·i~e. as this case ::;0 thoroui-hiy 

demonstrates. is to court. constitutional disaster. Giving some SCnJ.l()r~-elec1 ~rt!<lter 

power over "seating" than that enjoyed by other Sena1ors-elecl thwartS the ele'::lIve 

process simply provided by Art. IX, § 2. No body other than the Electoral~ enn 

decide the initial membership of the Senate of Palau. If> 

Any dOll bt at aU about the meaning that this Court must nov .. ' g,i ve lh"s~ 

four sections of the Constitution must be resolved in the manner thli~ a~ tnl:-lch a:; 

possible, limits the powel' ofSenators-elecl to exc!ud~ a Senator-ele,t chus~n to b~ 01 

I'member" of the Senme by the Electorate. As the Powell Court ruleJ~ 

Had the intent of the Fnuners emerged from these mat~rials 

with less clarity, we would nevertheless have been compelled 

to resolve any ambiguity in favor of a narrow construction of 

the scope of Congress' power to exclude members-dect. A 

fundamental principle of our representative democracy is, i,j 

Ha:rr.ilton's words. ~that the people should choose whom thC!y 

plea:;e '(0 govem them. ' 

Powell v. McCormack, 39; U.S. at 547,89 S. C\. at 1977. 

16 t,;,S Courts have: sometime~ found that mem~rs of that cowmy's 'urge IcgislatiH~ 

bodies have a "seating!· power, but on/v where two persons claim membership in an 

extremely close elt;ctio 1 and the results ru:e therefore subject to [rnal adJudiuahon by the 7 ? 
. 6Ody. That is not 1.h:is case. Mr. Chin being the fifth-highest vote-gener out ortv.~nly. .' 

five candidates for rune at-large seats. Bam' v~ and Roudebush \'. Hank!! af~ such 

cases, and inapplicable to the nOD-seating of a Senator pending an iL1vestigation imv bi) 

qualifications, ltis only when me people's chqice; is in Question thal ~xcJusiol1 is e'r 
shQuld be permitted. When qua.lificationsl rather than election, have been the i:>sue. L' .S, 

;owts have taken pain~ to decisively inter\'cne on behalf of the Electorate. fgwell \' .. 

McConnack. supra, U.S. Term Limits. Inc. v. Thornton, 514 v.S. 779, 808, 115 S.O, 

1842, 1856 (''No qI.Ja1iJitation (notfound in Cmttrilurion] , , . is perl11ilted C(J fell!!r lilt? 

judgmem of disappOint rhe Inclination a/the people.")[quoting Ma.djson, empha$is 

supplied by U.S. Supreme Court); Bon4 v, FIQ~ 385 U.S. llt5~ 128 (1966) ("Since Borid 

satisfled all the stated (ualifications in the State Constitution, Chief Judge Tuttle 

concluded that his dlsqllAHfication was beyond the power of the House as a mlltter of 

slate constitutional law It). . 

• 19 -
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Even if ttle Constitution did allow some Senator$-elcct to anoint 
. .. 

. tJumsewes as Senators, then proceed to judge the qualifications of othc!rs not pri"y to 

tl!!t mutual $el(-appro'ta.1 ceremon~, exclw!.i'ng the un-anointed from "member'~ship 

while they did SO~ that :.nitiaJ exclusion, though not nominall)' an e~puJsion. would 

still have to be approvf4 by a vote oftwo-tttirds oithe self-anointed ones. Powell 'v. 

Mceonnack. 395 U.S. at 548, 89 S. Ct at 1978 ("In short. both the intention of the: 

Framers, to the extent ~t can be determine~ and an examination of the basic principles 

of our democratic system persuade us that the ConstitUtion does not vest in the 

Congress a diseretional'Y power to deny membership by a majority vote." A l\\.O-

thirds vote is required) . 

IV. THE COURT .ERRED IN NOT GRANTING SUMMARY JUDGMENT 

THAT RESOLUTION NO. 6--55 ADDED A FIFTH "CONTI~"UOUS 

RESIDENCE" QUALIFICATION. 

Mr. Chill requested a ruling that Resolution No. 6-55, Lhou~h a little· 

more subtly contrived l:hen Resolution No. 6-42, also adds W1 W1constitutional fifth 

request - U continUOU9 presence." The Court should have so ruled. 

A. Resoluuion No. 6-55 Violates Article IX by Adding a New 

Qualifkation - "Contilluous .Preseoce." 

in Resolution No. 6 .. 54, in explicit response to the COW".'s July 24, 

2001 ruling that Mr. C.hin was likely to succeed on the Dlerits of his claim .that 

. Resolution 6-42 was l.ll1Constitutional, the Senate .invented its own interpretation of 
• - -

the Section 6(3) residl:ncy requirement, shunning and contradicting· the te~t.s 

- -----
. repeatedly used by the: Court. the test! established by law, and numerous pl'~ceCents 

- 20-
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of both Houses of the GEK. II did so to make, any person a "non~~;!siden~!' \vho ,,,as 
? 

absent in the five-year ;;>eriod any more lhan Mr. Chin!s opponen~ were. , 

To be a N!sident under Resolution 6·55, one would. dwing the five yew.-

pre-election period, ha','e to have "maintained acrual residence in the Republic of 

Palau for not ~ess than live (5) years immediately preceding the ejection, ex~pt for 

short. temporary, and intermittent absences." Re501utioo No. 6·55, at 5. This 

"interpretation" overturns all previous interpretations of Section 6{ 3) by this Court. 

See, e-8-. RQP v. Pedm, 6 ROP Intrm. 185, 190 (1997) (Once residency is 

established, no pbysical presence is required to maintain it); Elb;lau v. ELection 

7 
tC . 

Commission. 3 ROP Intrm. 426, 434 (Tr. Div. 1993) (One may retain residenc)' ';even 

if absent for an ext.en~:d period of time."); Ngerul v. Chin, Ci\,. Action No. 00 .. 233. 

slip op. (February 15, :2001)~ at 9-10 (Mr. Chin intenc1ed to return to Palau and 

therefore "never gave ' .. 11' residency in Palau.h
); Ngemi v. Chin, eiv. App. ~o. 01-06 

slip op, (April 2~ 200] ) at 5 eIn this instance. the intent oftbe fram~rs not to equate 

'1'esidence' with 'cont!nuous presence' could not be clearer,"). 

p£:int-blaqk wong to n!~@C that Resolution No.6-54, by which 'he Senate says ir 

changed what wresideru;yJl means, "is not inconsistent with" the Constitution. I , 

The Ser"lte cannot create a novel interpretation of :'resideocy'! fOl 

I4J 30 

application to Chin thnt w~ave excluded several prior Senators" ~f applied to •. 

~eIDr The constitutiO':lal meaning oCthe word ':residen1'/ is ~~not occasional but 

fixed." u.s. Term LitWll. 89 S.Ct. t at 1848, quoting Powell v. McConnack. 89 

S.Ct.. at 1967~ quoting 16 Par} His! Eng. 589, 590 (1769). Resolution No.6-55 

? 
~' 

'-)' 

~-----------------
11 Appellant's l:irie>f, filed August 26,2002,at 24. 
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violates the Constitutio: by crC!aling a novel jnterpr~ra\ioti for tht purpose ~.\.('llld::1.:: 

Mr. Chin - an interpretHion that would have disqual\fied numerous ll1embc!r~ d· ih~ 

frrst OEK, II and thus \,·'J]ated the principle of "uniformity" discussed in lJ.S. Term 

It is this Court's province and duty to re-establish the unifortnir) In the . 
r 

I 

meaning of Section 6(~ ) that has been destroyed by Resolution No. 6-55. se~. e.g., -
Ng.erv1 'I. Chin, Civ. App. No. 0-44. slip. op. (Jan. 17. 2001)~ at3. ('R~:>oludon()f 

. ---
lhis dispute. which her!: requires construction of the teml . resident I in Arlk~h: IX. 

Section 6(3), falls S ul:.:·ely witrun the Coun's statutor:' authori[Y to 'sa} \vha\ 1.!1,,: in", 

is. !"); accord U.S. Tercn Limits, 115 S.Ct. at 1856 (;!'o qualification lnol found IIi -
the Constitution] ... i!. pe·nnitted to better the judgment or disappuint the inclu1ati011 

of the people"); Melail.iiU v. LakobQng, supra, at 4~6. 

~~----------~.----
. ·18 See. ~.g .. Ng,erqL.!.: Chin, Civ. Action No. 00 .. 233. slip op. (h,bruaiY 15. ~OO 1 I. ;·.1 

4 ("Elections for the Fi(st Olbiil Era Kelulau were heJd in ·1980. At the t.ime (If hi!) 

election to the House af Delegate.s in 1980, Delegate Hideo Termeteet had nOlli\'eJ 

continuously in Pala,:! for rhe five years immediately preceding the election. ... Jeie~au 

Ignacio ~io had I~ot li .... ed continuous1}' in. Palau for the five years immediatdy 

preceding the election ... Delegate Mariano Carlos had nOl1ived continuously in Palau 

for the nve years immt~:iiatcly preceding the election .... II). T~ same was true of at, . 

Least·tv:o Senators oflhe first DEI<. John S. Tarkong and Kaleb Udiu. fd a1? . 

19 The founding fhthers of the United Stales rejeCted prO\1S10nS thaI might be llsed 

by Congress to alter tho!: qualifications requirements of its members because l;sllch a 

power would vest "'an improper & dangerous power in the Legislature'" by wruch the. 

Legislature "'can by d(~grees subvert (the qualifications set by) the Constitution:'·" l:.s. 

renn Limits. 118 S.Ct., at 1849, quoting Pow~ll v. McConnilck, 89 S.Ct .• at 1970. 

quoting 2 Reeord§ of.t.:;:e FeQ.eral Convention Qf 1787, pages 249-250 eM. Flirrand. Ed. 

1911). For all of these reasons, it is clear that Palau must not allow its Congress to wit:ld 

the··solejudge!'1 power in a way that sets different qualifications for diff~rem SCI\aWrs. 

past or present. Like t~le Congress of the United Stales, Palau I S Congress n,ust be 

constrained, as much e:l po5sible, to apply the "fix~J" rule ofth~ Conslitution itst:lf. 

·21 .' 
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B. Resolutic,n NQ. 6-55 Violates tht! Voting Rights Act. 

The VOlillg Rights Act en.umetates the factors that mUSl be cOll~idcrcd 

by the Senate or the HC'lJSC when adjudicating the question of wh~lher or not a 

Palauan who has established residency in Palau has changed his residenc)1 b) living in 

another jurisdiction for more than thirty days with the iment to permanenlly r~sid~ 

there. The Act require:; that ten (10) f~tors be considered 23 PNCA § l07(c)(4.I(A 

through J). Senate Resolution ~o. 6-55 .... iolated this Ac\ by picking oUljltst two or 

. those ten factors and i&j·wring aU lhe others.211 Considering the elght (8) ignored 

criteria would, on the fhcts before the Senate, have led to an inescapable con~lusioll 

that Mr. Chin never gave up his Koror resfdency. While alllhr::: membcr~ of the 

Senate may judge the h;sue of whether one of them is not a live-year residem, lhey 

cannot do so in viola.tion oithe law enacted to govern its judgment. 

C. Resoluti·oD No. 6 .. 55 Was Also UnconSlirutional Becatu~e Resolution 

No. 6-4:~ Contained a Full and Final JudgmeDt that Mr. Cbin Met 

the Coolltitutional Residency Requirement. 

Resoluti4>n No. 6-42, as the culmination of the Senate's inv~sLigatilln 

into .Mr. Chin's qualifkations. resolved that Mr. Chin appears to mc::t his 

20 Senate Resaluti':ln No.6-55, at page 5, ~ 2, applying only 2 of The Nquir~ri \ 0 

criteria to Mr. Chin's Pellau residency, and decliniDg to apply any of the other 8 criteria LO 

evaluate whether Mr. Chin establisbed an intenuonaUy-pennanent residency elsewhere. 

C'Tbe Senate ... notes 'hat the statute lists ten (10) factors as indicating a person's 

. 'intent,· il\cluding '(t]h~; amount of time the indlvidual is physically present with!;l th~ 

jurisdiction.' And 4[w)hether the individual maintains a home' in the jurisdiction. 'n'l: 
Senate concludes thaI if this standard were properly applied to Senator-Elect Chill il 

would have to be concluded that Senator-Elect Chin had not been a resident of PWi:JU 

be~en 1960 and 199'1. because Senator-Elect Cbin's physical presence in Palau has 

been quite limited during that period, and no cvidenco ~ists that he maintained a horn~ in 

Palau during those yeru~;."). If the other 8 crittria had been applied, the inescapable ~s~dt 

would have been a la.ck of evidence to support an intent to establish permanent residence )Il.o 

in any place outside Palau. 

~ 23 -
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qualifications! and that he was entitled to Ulke his sea.t as a Senator if he execm~d the 

unconstitutionally-required consent. It is crystal cLear from the text of Resolution : .... 0. 

6·42 that the seat.resolved to be given Mr. Chin was conditioned on(v on further 

investigation ofbis citi,renship, and that his residence had therefore been fully and 

fmally detennined. Sp::cificaUy. the consent prepared by the Senate specifically 

states that "infonnanOtL covered by this consent is limited to my citizenship status 

only .... tt The Resolut;on goes on to say that ·~be it further resolved that if the . 

infonnatioD ~eived from the U.s. Government [pursuant to the consent] shows that 

Camsek Elias Chin is a. U.S. citiz~ he shall voluntariJy reason from his seat as a 

Senator in the Sixth albiil Era Kelulau." There is no provision whatever for removal 
... 

. on new evidence of ,-e!·idency. The Trial Division was thus correct to CQncludc! that, 

upon removal of me unzonstitutional consen~ requirement, Resolution No. 6-4'2 

. . resolved to "seat" Mr. Chin. 

D. Resolutil'OD No.6-55 Wu Not Based on Evidence of New Fa(.'tS. 

The evic\,ence cited by Resolution No. 6·55 provides no support for 

reverSing the Senate's prior determination that Mr. Chin should be sealed despitt hi~ 

working in Kwajelin ill 1995. 

The Ser.\ate specifically discussed Mr. Chin's resident alien status. 

his "Green Card.,'~ be1bre a.dopting Resolution No. 6·42, but kn~w that holding a 

Green Card ~ot, liS a. matter of U.S. law, constitute any evidence whatey.eL 

. that one is a resident I;,fthe United States,ll Nonetheless, without citing any 
. -... ..--,. 

----------~--------
21 Again. the resid(:nt alien status evidenced by the Green Card is n9thing mQre Uwn. 

an entitlement to becom~ a permanent residen:, It is not evidence that mcholder has ever () ~ 
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authority (because no!!,! could be cited) to support ib statemcn4 Resolution No. 6- . 

55 simply rests its expulsion of.M:r. Chin on the untrue statement tbat "'Senator-

elect Chin was a 'Pettllanent Resident A~en' of the United States of America from 

· 1974 up to and including at rhe earliest December 28,2000 and [therefore) could 

not have been a·resident of the Republic 01 Palau during that period." Resolution 

No.6-55, at 6. While the Senate did obtai~ fax in April 2001, the U; S. Cable 

dated December 28. 2000 stating that U,S. n::cords show that Mr. Chin retains his 

Green Card status, that was just additional evidence of the same fact established by· 1 

the Green Card, and W:!S known aboUl and discussed prior 10 the adoption· of 

· v. THE COURT ]CRRED IN DECLINING TO DECLARE WHETHER OR 

NOT MIt cm:s IS QUALIFIED. 

A. The Tn:ll Court Had the JuriadietiOD and the Duty to Rule onl\'lr.· 

Chin's Qualifications. 

The Trial Division, though willing to tiod that the Senate had toW'\d 

Mr. Chin is qualified, declined EO make its own fmding to lhat effect, as !Vir. Chin had 

requested of it. It had the power and duty to so declare. S.alii \'. House of Delegates, 

1 ROP lntrm. 708, 112··713 (1989) (Court has jurisdiction to decide i'a claim alleging 

that a l~s1atute bas ~·ridged an individual's constitutional rights by refusing to seat 

become a resident of the: United States, or has given up a prior residence. 8 U.S.C.A. § 

1101(a)(20). ("The tem:1 -lawfully admitted for permanent residence' means the status of 

baving been lawfuUy ao.:orded the privilege ofresidins pennanentlyin the United States 

as an immigrant in aecOl'<iance with the immigration laws, suoh SlatuS not having 

changed. ''). The same iii: true of all other "evidence" upon which Resolution No. 6-55 

· purports to ba.se its conclusion. See Chin v. FmnciscQ, ec ql, Civ. A<:tion No. 01-140 

Opposition to Francisco and Adacbi Motion for Summary Judgment (December 7,2002), 

al 10·11. 
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an electedreprcsentati\'I~"); Kazug v. ROP. 1 ROP Intrm. 154.160 (1984) (' .. It is 

emphatically the province and duty of the judicial department to say what the law 

is. ,t,); MelAimu v. LakcIZmg. Civ. App. No .. 01·62, slip ()p. (July 24,2002) C:COUrLS 

.. have an alrnostunflagging obligation to hear every case over which they have 

jurisdiction. "). . 

B. On tht Undisputed Facta aDd Law, Mr. CbiD Is a Citizen. 

The Trial. Division had before it me following conclusive evidence of 

Mr. Chin's citizenship. 

P..ar.mta8:~. It is undisputed that Mr. Chin's parents are Palauan. RDP 

CODSt. Art. m, § 2 pro"'ides that HA person born of parentS, one Or both oC",rhom are 

citizens of Palau is a cilizen of Palau by birth.. and shall remain a citizell of Palau so 

long as the person is not or does not become a citizen of any other nation. I! 'The 

. . . 

. United Srates bas clear Iy shown that :Mr. Chin has never become a citi1.en of that 

country. There is no hint that Mr, Cbin ever became a citizen of any olher nation. He 

is thus a citizen under 1.he Constitution as a matter of his constitutional birthrighl. ia'. 

Citizens Jip upgn EstabUmen.t of the R"JUblic. Mr. Chin was 

undisputedJy a Trust Territory citizen on January 11 1981. ROP Const. Art. HI. § 1 

provides lIoA person who is a citizen of the Trust Territory of the Pacific Islands 

immediately prior to the effective date oftrus Constitution and who has at least one 

parent of recognized Palauan ancestry is a citizen of Palau." His 1981 Trust TerritoI')' 

Citizenship conclusively required a fincling that he became a Palauan citizen in 

)anuary 1, 1981. id. 

raJ 35 
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PassPQrt. The fact that Mr. Chin holds Q Palauan passport is also 

conclusive evidence ontis citizenship. Palau's Ministry of Stale, the entity legally 

charged with issuing sllich documents, sho~ld be the sole point of inquiry on ".hat 

issue. It is noteworthy fhat, many years ago, a passport was substantial~ but not 

conclusive, evidence of citizenship in the United States. Mt\gnu§onv. Baker, 911 F. 

2d 330,333 (9th Cit. 1989), It is equally noteworthy that, to conform to modem 

realities, the United SUItes. changed the law to provide that a passport is concil4sive . 

evidence of citizenship. id As a modem state, this is the rule Palau should adopt.. 

Residenl;X. The Legislative Branch makes the laws, the Executive 

Branch enforces them, and the Judicial Branch resolves disputes regarding how ti1c)' 

are enforced. The Exe~utive Brancht since 1994, continued lO allow Mr. Chin to 

enter and reside in Pahlu without an entry permit. The detennination of the 

Immigration departme:1t of Palau's Executive Branch in that regard should be 

considered particularly strong evidence ofms Pa}auan citizenship, ifnot to have 

disposed of have conclush'ely disposed of that issue B5 a matter ofl~w. 6 P.N.C.A. § 

. . 

101, et seq.; accord, l1ggnuson v. Baker. 911 F. 2d at 333·335. 

Suffrag$~. It was an undisputed fact Mr. Chin has voted in Pala~ and in 

no other place. The a( t of voting is normally considered to be conclusi ... e evidence of 

citizenship in the juris:iiction where the right to vote is exercise·d. See, it.g., Baker v. 

~ 13 F. SUP}). 486, 487 (E.D. til. 1936) ("Accordingly it is commonly held that 

the exercise ofsuffrag.e by a citizen of the United States is conclusi"e evidence of his 

citizenship. '"). In a young nation such as Palau, especially one with a small 

- 27-

~36 

? 
• 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



10/28/2002 14:29 FAX 

population and whose founding fathers have expressed their desire tor an inclusive 

approach 10 residency m'\d citizenship, such a rule is particularly appropriate. 

U.S. COlmnunigues. The fo~al communications ofthe United Stales 

Department of State should have been treated as conclusive evidence that Mr. Chin is 

nQt a citizen of the United StatesY In contra:lt to the great weight of the evidence of 

his P81auan citizenship that Mr. Chin has supplied to this Court and to the Senate, no 

. Defendant was able to point to one scintilla of e"idence that Mr. Chin eyer ceased tp 

be a citizen of Pal au. 

In sum, ':he evidence of Mr. Chin's Palauan citizenship was, and js. 

overwhelming and unc:'t>ntradicted.23 The Court shouJd therefore have declared him to 

meet the citizenship requirement of Art. Xl § 6, as he asked it to do. Salii v. House of 

Delegates, 1 ROP Intrm. 708. 712-713 (1989) (Court has jurisdiction to decide "a . 

claim alleging that a legislature has abridged an individual's constitutiomll rights by 

refusing to seat an elected representative"); ~lelaitau v. Lakobo~ supra) at 1 

('~Courts have an almost unflagging obligation [0 hear every cast! over which mey 

have jurisdiction.'~). he asks the Appellate Division to do so now. 

22 l\.fr. Chin notes !he apparent irrelevance of the entire inquiry as to the unf(,lUndeu 

and eItOneous suppositions that be had to be a citizen of the· United States in order to be 

an offic:et in the U.S. military. The Constitution does not forbid a dual citizen (which 
. 

, . 
Chin emphasizes be is "ot) from beini a Senator. The only constitutional requirement is 

Palauan Citizenship. R·JP CoDSt. Art ill, § 2 simply states that a Palman citizen cannot 

be deprived ofPalauan citizenship unless he 01' she becomes a citizen of another cation. 

It does not ~ that be;oming a citizen of another nation terminates one's Palauan 

Citizenship. 
23 . See footnote 4, $upra. 
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C. Under Pulauan Law, Mr. Chin Became n R,sident of Koror as an 

Infant. 8L:11d Remained Such Throughout His Life. 

The Votil'lg Rights Act provides that ~'Once residence is established it is 

maintained unless the individual is physiCally present in another political j~Tjsdi~tion 

on a reasonably continl:.0US basis within a minimum 30 day period with (h~ imenr to 

establish hispennanen,' home therein."" 23 P.N.C.A. § l07(c)(I) [emphasis added]. 

The e"ic ence before the Trial Divisionwas thal Mr. Chin never 

intended to establish a ;ipermanent home" in any of the other jurisdictions in which he 

was temporarily physkally pt'esent. While engaged in his career abroad, he regularly 

spent his free time in P illau. He exercised his right to \lote in Palau, and only there. 

He purchased acquired and retained Teal estate in Palau in anticipation of his ultimate 

return, He acquired ne ne in any other jurisdiction. \Vhile in the militalj', he always 

Jived in military housing, except in one circumstance where that was not possible. He 

·kept bank accountS in Palau. He continued, whlle abroad, to observe his customary 

duties as a Palauan, and to perfonn exemplary civic duties as an active m~mber ofth~ 

Palauan CODUn'Wlity. The godparents of his children resided in Palau, not in any of 

the places he was stati,med. When his wife and children could not be with him due to 

the nature of his dutie~, they returned home to Palau. He eschewed the opportunity to 

take up permanent resi.dence in the United States, an opportUnity that was his, as an 

alien lawfully admitted to the U.S .. for many years, That choice, along with his 

continued involvemen': with bis family, IDS observance of his obligations as a Palauan. 

and his contributions toJ the Palauan t;Ommunity, presented the: Trial Court extremely 

persuasive evidence that he did not intend to permanently reside in the U.S. 
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Neither j\pp~llants nor the Senate were able to come fOr\ .... urd with un: 

uspecific facu" showing that Mr. Chin ever imend~d "to estabJish a pcnnancnt hom~" 

in any of the other juri~.dictions in which he was temporarily present in pursuit of his 

education and career. J.n fact, the only evidence relevant to this issue that was not 

presented in the Nge:ru: case, where the Appellate. Division uphdd justi~ 

. Michelson' s ruling ,hal Mr. Chin met the residencyrequiremcnl, was the L:. S. Cab Ie 

dated December 28. 2C·00 stating that U.S. records show thal Mr. Ch.in retains his 

Green Card status.24 There was no evidence that Mr. Chin e,'er inlended to '-~sLablish 

his permanent home" in. Hawaii. in North America, in Germany: in Korea. or in the 

Ma:tshallislands. The fact that Mr. Chin moved on from each of these pJa.c!:s, and 

settled in Palau, where he always retained close ties, showed otheTwi:sc. 

Consequently. a.c; a ma.ter ofta.\\', Mr. Chin n~ver abandoned hi~ status as a resident (,.\1' 

Palau. 23 P.N.C.A. § ~07(c). The Senate recognized this in Special C(.lmrninee 

. Report No. 6-5, at 2 C·Senator·elect Chin's election and qualifications tor 

membership in the Seriate of the Sixth Olbiil Era Kelulau appear to be in ord~l':') and 

in Resolution No. 6~4::. (seating Mr. Chin unless he is found to be a V,S. citizen.) 

-------~.-

l4 Again, the need for Mr. Chin to register as e. resident alieo in the L.S., ~i IlCl 

required by his chos~n ,~areer. did not, as a matter of U.S. law, provide any e\'idence of an 

intent to "establish [a] permanent home" in the. Uruted States. Even asswning that U.S. 

law properly pro~ides ~;ny guidance to the decision this Court must make, the l¢ml 

"permanent resident ali.en,'" as used in the V.S. Immigration and !'lationalit~ Act, does 

not. as a matter QfU.S. statute, imply any intent on the part ofa permanent resideot alien 

to reside permanently in the United States. 8 U.S.C.A. ~ 1 )01(33) C'The term· 'residence

m.eans the place of genc:ral abode; the place of general abode of a person mea.n5 his 

principal, actual dwelling place in fact, without regard to inten1!, [emphasis addedl; 8 

U.S.C.A. § 1101(31) ("The rerm ~pennanent' means arelationsh.ip of continuing oriM"tlng 

nature. as distinguished from Lemporary, but a relationship may be permaneot even 

though it is one that In:).), be dissolved evenrually at the instance of elthet the Urtited 

States or of the individual ... "). . 
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The Trial Court should have declared Mr. Chin to me~l the residene}' 

requirement of Article. :0, § 6, as he asked i~ to do. NgeruJ 11. Chin, Ci ...... AI'p~ No. 0-

44, slip. op. (Jan. 17~ 2(10t), at 3. C'Resolution of this dispute, which here requires 

construction of the term ~ resident' in Article IX, Section 6(3); falls squarely ~ithin 

the Court's statutory authority to 'say what the law is."'); Mewtau VI Lakobong. 

supra. at 1. 

VL TIlE COURT ItRRED IN DENYING THE REQUESTED INJU~CTIVE 

RELIEF. 

The Spe:"ch and Debate Clause provides no protection to Senate 

employees. P2well v .. McConna~ 395 U.S. 486~ 504 (1969) ("In Kilbourn and 

Dombrowski we thus clismissed the action against members of Congress but did not . 

. regard the Speech or· Debate Clause as a bar to re~iewing the merits of the challenged 

congressional action since congressional employees were also sued. Similarly. though 

. this action may be disroissed against the Congressmen petitioners arc entitled to 

, maintain their action against House employees and to judicial review of the propriety 

of the decision to excilide petitioner Powell."). Because there is no conslitutional 

provision exempting Senate employees from the Court's power to enjoin persons to 

perform cheir duties S! the law requires, none should be ha,\'e been implied by the 

. Trial Court. 13 it was tllUS error for the Trial Co~ having found that 'Mr. Chin was a 

2S PrigB~, PeruYn'lv~ 10 L. Ed. 1060. 1088 (Srorey, J.) (where there is nc. 

qualification or restriC1 ion in the clause being intetpreted "we have no right to insert any 

which is not expressed and cannot be fairly im.plied."); Boss v, City of Long Beach, 48 P. 

2d 649, 6S() (Cal. 1944·) (Couru caMot add provisions to what the Constitution declares 

in definite language.). 
. 
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Senator, to retuse '0 en~·)in the Senate's employees to treat him as such on the. ground 

that to do so would unduly intrude into the Senate' s affairs. 

VIL MR. CHIN W JIS ENTITLED TO· DIS ATIORNEYS' FEES. 

Mr. Chir; successfully sued to uphold the constitlltional provisions 

governing the election ';)fSenators, obtaining' a ruling that the consent required of Mr. 

Chin by Resolutions 4.t2, 6 .. 47. and 6-49 was unconstitutional and a ruling mat 

Resolution No. 6.-55 ~~;lS not effective, under the Constitution, to expl!:l him. R~~ 

establishing the constit1Jtionai process for seating senators, and vindicating thl! rights 

of the Electorate. benej1t the public. Those resisting the Constitution have used 

public funds to pay the ir attomeys to do so, Mr. Chin had to personally food the rc-

establishment of the Cmstitution. That is not fair or equitable. Jv1r. Chin requcsled 

attorneys· fces to addr,~ss that unfairness and inequity. The Court denied thal request 

as contrary to 14 PNCA § 703. which disallows the taxing ofspecified';costs" ofsuil 

. from the Repu~lic. 11:.Bt statute is inapplicable because attorneys: fees are not 

"costs.,,26 The attome:y fee issue should thus have been.decided pursuant to Lhe 

common law of the United States, which uses the SO called "American Rule": that 

each party pays its own counsel absent contmry statute Or contract. 1 PNCA § 303. 

The "American Rule" has a well-established exception that empowers Courts "to 

award attorneys' fees to a party whose litigation efforts directly benefits others." -
Chambers v, NAS~Q.~, III S.Ct. 2123, 213; (1991). This is such a case, and t-.1r. 

26, &e, e,g., ~o v. AlMriPM Nat. Bank. 38 F. 3d 1429, 144J (71t1 CiT. (994) 

("l1ttOmey's fees may not be recovered as 'costs'" under statute allowing reoovcry of 

. costs); CQrnmQll\!.ea1!b. v. Sberet.126A2d483,484 (pa. Super. 1956) ("attorney fess are 

'not costs,). further. it lS not clear that the Senate qualifies as "the Republic" under the 

statute, and Appellan~. certainly do not. 
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Chin most respectfully 'request! this Court to Tev~rse the Trial Division's denial of his 

motion for attorneys' f~:es and order that the Senate and Appellants pay for the " 

attorneys fees Mr. Chill reasonably incWT~d in vindicating the Constitution. 

VnI. NONE OF API\'ELLANTS' ASSERTED GROUNDS FOR APPEAL 

BAVEMERIT. " 

A. AppeUS1I1U Wrongly Assert that Resolution No.6-55 Was Adopted 

by Two··Thirds of the Members of the Senate. 

Appellan:ts and the Senate conc.ede that only five Senators voted" in 1tt..o 

. "favor of Resolution Nc. 6-55. Instead, 'fh~ge this CO\lrt to fInd thal Senator 

TmetucbJ's silence during .. ,-oting sbould be counted as a "yes" vote fol' PWpos~ of 

expelling Mr. Chin under ROP Const. Art. ~ § 10. Article IX, Section 10 stales mat 

U( e ]ach house of the Olbiil Era KcluJau ... by a vote of not less lhan two-thirds (2/3) 

ofits members may suspend or expel a member~' (emphasis added). Six. actual, 

~ ,. : ~ . 

affirmative votes would therefore be needed even to expel Mr. Chin on proper 

grounds. ROP Const. Art. IX. § 10. Case law from other jurisdictions. :such as that 

copiously supplied by Appellants, should not be viewed as a ground for diluting what " 

the Palau Constitution provides in clear term:;. 

Even it 'foreign case law should be so viewed, it is jUSl as easy w t1nd 

copious cases upon which to urge a coDclusion opposite that urged by Appellants. A 

vote of 3·1 with One abstention, for example, falls to satisf)' a two-thirds VOle 

requirement. S~e Stat!~ ex ret. Rea v. Etheridge, 32 S. W.2d 828, 831 (TeK.Com,App. " 

1930) ("it should be affirmatively shown that two-thirds of the E.ouncil had voted in 

favor of the propositicmt
,). Where the absence of one member deprivc:d a board of the 

requisite tbree .. fO\J1"trui majority, an ordinance was void. See Bonney ... ·. Smith, 147 
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hJ~~ \.J'<' ~ P, r,J 

", 

, ' P.2d 771, 773 (Okla. 11;'44). Similarly, an ab~tendon may violate a simple majority 

vote requirement. See J3ragdy v. Zvch. 702 S. W.2d 491. 495 (Mo.App_ 1985) (-'an 

abstention is not a favc,'rable vote"); Mann v. Key, 345 So.2d 293) 295 (Ala. 1977) 

(,'the'vote must be by t 'majority of the total membership'l\); Roc,kland Woods We.:, \'. 

JncotpOfated Village Qf Suffern. 340 N.Y.S.2d S 13,514 (Sup. 1973) ("the absence Or 

abstention of a member does not dispense with or lessen that requiremem!~); State ex . 

reI. R.o~ v. Gruber. 373 P.2d 657, 660 (Or. 1962) (;~The words' the emire' 

membership of the eminell' mean all its members")~ Sttecrp v. Sample, 84 S(,1.2d 5&6, . 

. 588 (Fla. 1956) C'a majority of all members, three or more, shall conslitute a quorum. 

, 
' 

but three votes are nee ~ssary to adopt an ordinance"); Caffey v. Veale, 145 P.2d 961, 

964 (Okla. 1944) e·No presumption should be induJged that Ii voter who docs not vOle 

yea or nay is thereby tl) be counted among those who vote yea"); Van Cleve v. 

Wallace. 13 N.W.2d 457, 470 (Minn. 1944) ("'the council can act only through the 

afftrmative vote of the majority of all its members!"); Van Hoveoberg v. HofemanJ 

144 S.W.2d 7l8~ 721 I Ark. 1940) ("requirement that the pennit be granted b)' a 

majority oral) membe'rs"); S,tate ex reI. Deal v. Alexander, 77 N,W. 841 t 842 (Iowa 

1899) ("majority ofth,~ whole number of members"). And there is no unanimous 

consent where there i~. an abstention. See Burns v. Ste[lholm, 17 N.W.2d 781, 784 

. (Mich. 1945).~7 

2'7 None ofFranci~;co and Adachi's authorities apply to the present case. J\l19ft~m 

in~olve municipal and '::OlpOl'ate rather than Ie islati ve bodies, and none of them were 

eel un r es SUI:' as e , which 1'CQuires the President to order tbe Clefk to 

~ord 8J1 abstaining vote in the affim'lati~e. A number of them involved heassed" vg,tes ( 

as opp:i:)sC(1 to abstentions. See A 8i ij Services Inc.~. Wahpeton. 514 N.W.2d 855, 859 

. . 1994); NQrth\""e!!tem Bell Telephone Co" Y. Board ofCQmmissiQners, 211 N.W.2d 
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Vote req11iremcnts refer to the full aumorized membership of a board. 

· pot the actual member~:tlip when the vote is taken. liraddy, 702 S.W,2d at 493-94 

("referring to the entirl Board as defined in Ule Charter creates a predictability and 

definiteness in the reql:irements for the enaction oflaw~"); Opinion of the JU5liccs, 

230 A.2d 802. 803 (M(~. 1967) (two-thirds vote requirement means t"v.'o-thirds of 

entire membership, nOI two-thirds of members elected and qualified to serve at time 

vote is taken); Steiner !.nc. v. Town Plan and Zoning Commissiun. 175 A.2d 559, 561 

(Conn. 1961) (declining "[t]o construe the statute as the plaintitT claims, that is, to 

· .require only two-third~ oftbe incumbents instead oftwo-tbirds of the authorized 

membership"); Dombal v. Garfield. 30 A.2d 5791580 (N.J. 1943) ('I'a majorit)' of all 

members' of the cow\cilroanic body means 'the full membership commanded by the' 

, act, and not a reduced ')OdY1 however OCcur:ring'"); Hammer v. CommonweBIth ex rel 

Hoover. 193 S.B. 496, 500 eva. 1937) (where number of councilmen is nine, 

"Legislature intended !.hat there should be no valid election uilJess the councilmen 

voted in favor"); Smil(;iy, v. Commonwealth ex rei. Kerr, 83 S.E. 406, 408 (Va. 19 J.t) 

(I'the candidar:e for the office to be tilled must be appointed by tlle vote of a majority 

of the entire body vest,~d with the legislative power to make the appointment"); Reese 

_. 
399,400 (N.D. 1973) (!lpecificalJy distinguishing between members present bUl not 

votjng and members dead or absent); Payne v. Petrie~ 419 S,W.2d 761, 762 (Ky.App. 

1967); State ex rel. Mij.ler v_Marshall, 184 So. 870. 872 (Fla. 1938), reb' g deni~ 185 

So., 428 (Fla. 1938). Ir~1 A,& H Services Inc .. the vote was unaniInous and resolution of, 

the factual dispute would not have affected the outcome of the case. In t;Quity InvestQrs 

Inc. v, AmmestGrouD Inc., 563 P .2d 531, 533-34 (Kan.App. 1977), no one at the vote 

objected to the, announ·~:ement that the motion had carried. and all of the members of the 

· board. including. the cI.1>:senting and abstaining directors, indicated that the proposal had 

· been accepted. In Alamo Heights v. Geretv, 264 S,W.2~ 778, 779 (Tex.Civ.App. 1954). 

the abstaining alderman disqualified himself for interest. 
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v. State, 62 So. 847 ~ 850 (Ala. 1913) ("I fit had intended that a majority l)( a quorum 

or of the members conMituting the council after a vacancy occuned should suffice. 

the Legislarure would have said so"); McLean v. City of East St. Louis, 78 N.E. 815, 

816 (tn. 1906) ("we se.! no ground whatever tor sustaining the clB1m that such an 

ordinance could be pa.cmed by a majority ofa quorumU
); Wood v. Qordon. 52 S.E.· 

261,262 (W.Va 1905:, ("If a majority of a quorum, or of the nwnber then 

constituting the council after one or mOre had died or resigned~ had been intended! the 

Legis)atw-e would havl:; so provided"); Pollasky v. Schmid, 87 N.W. 103(}, 1031 

(Mich. 1901) (wbere two places were vacant, two·thirds vote of remaining. aJdelmen 

was not sufficient to Pll1.SS an ordinance). 

B. The Trial Division Correctly Held that Resolution No. 6-42.Added 

an UnctlDstitutional Fifth Qualiticatioll that Mr. Chin Bad to Meet 

in Order to be Seated. 

Section 5 of Article IX sets forth all the Constitutional qualificalions 

fot the office ofSenator.28 To be qualified, a Senator must be "I) a citizen; 2) not less 

than twenty-five years of age; 3) a resident ot'Palau for not less than five (5) years 

immediately precedin~: the election; and 4) a resident of the district in which he 

wishes to run for offic·~ for not less than one (1) yetJ:t immediaLely preceding the 

election:s ROP Const. An. IX. § 6(3). This provision must be read with Article IX, § 

10 to provide that the ;'~enate~s power to adjudge that one of itS members is not 

qualjfied to serve as a Senator must be on one of these groWlds and cannot be on any 

other ground. This is ~\o because Section 6(3) clearly staka that one having all four of 

28 If there is anotl:;,er qua1ificatiQ~ it CQuid only be a qualification based on Arti~le 

IX, § 10 that 8. Senator not hold any other office. There has been and could be nQ 

suggestion that Senator Chin holds any other gO\;emrnent office. 
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these traitS is qualified, .md thus cannot be constitutionally dr"squQlijied under ~ 10 if 

he or she meets all thesf: requirements. 

Nonethel,=ss, after eKcluding Senator Chin from the Senate for six 

mOl\ths on the purported ground that the Senate was in~estigating his qualif,,::alions. 

the Senate~ on a pair of 5 to 3 votes, passed Resolution Nos. 6-47 and 6-49. 

Resolution No. 6-41 resolved that if Senator Chin did not.sign and 

return the consent foml drafted by his Senatorial opponents by May 31, 200 1 at 4:30 

p.m., that the Senate '"finally and conclusively judges him not qualified pUl'suam lO 

the Constitution for mtmbership in the Senate of the Sixth OlbiiJ Era Kelulau:' 

When read along with I:he May 1,2001 Resolution No. 6-42 imposing the execution 

ofthert consent as a pr(:condition to being seated, and the May 1,2001 Special 

Cotnn1ittee Report 6-5 acknowledging that Chin is otherwise qualified, it is clear thal 

this final and conchl$i'.'e judgment was for a constitutionally-impermissible fifth 

qualification impo!)ed ;olely ()n Senator Chin. 

Resolution 6-49 resolved that, because Senator Chin had Out signed that 

consent by that time, .. the Senate hereby declares that the seat in the Senate of til: 

Sixm Olbiil Era Kelulilu that has remained Wloccupied since thecomrnencemenl. oi 

the term Qfthe Sixth OlbHl Era Kelulau became finally and conclusively vacant on 

May 31, 2001 at 4~30 p.m.~) The combined effect of these two resolutions was .to 

permanently deny Senator Chin his right to function as a Senator ofth.e Sixth OEK. as 

he has been elected to do, not because he lacked any of the four constitutional 

qualifications to hold :hat office, but because: he refused to sign the consent demanded 

by his opponents. That violated the Constitution. Exclusion on the ground that a 
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citizen elected to serve as Senator would nOl sign a consent in order to be "sl2ated" 

adds a fifth requirement for a citizen to so serve - a requirement that is not in the 

Constitution. 

To conf(,rm to the Palau Constitution, a resolutioll finding that a duly .. 

elected Senator is not ,.ualified to serve as such can neither add to, nor diminish, the 

qualifications set forth in Article IX § 6(3) of the ConstitUtion. This bask principl~ of 

constirutional democratic. republicanism has been twice examin~d by lhe United 

States Supreme Court, first in Powell v. McCormack, 395 U.S. 486 (1969)1 and 

second in U.S. Term Limits, Inc. v. Thornton, 11 S S.Ct. 1842 (1995). Both cases 

were explicitly founded on the 'Ufundamental principle of our representative 

democracy,' embodied in the Constitution, that Ithe people should choose ",nom [hey 

please to govern them. m U.S. Term Limits v. Thornton. 118 S.Ct .• at 1845, quoting, 

Powell v, McCormack, 89 S.Cl, at 1977. In the U.S. Term Limits case, the Court 

upheld the holding of the Arkansas Supreme Court that states have no authority" 'to 

change, add to, or diminish' the requirements for congressional service enumerated in 

the qualifications clauHes:' 118 S.Ct., at 1846. 

Resolution No. 6-42 fails this test and destroys uniformity. It clearly 

and unequivocalJy s~ a fifth qualification for Mr. Chin, that no present Senator, and 

no past Senator~ has e\'er had to meet - a requirement that he sign a con$ent allOWing 

investigation into his private affairs as a precondition to taking the seat the Electorate 

has directed that he tal :e. 
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c. The Tri:ttl Court Properly Found that the Part Of Res oJ uti on No. 6-

41 that Did Not Violate the Constitution Was B Valid and Binding 

Legislative Resolution. . 

1. The Court Properly Construed Resolution No. 6-42. 

Appellants f'rgue that the Trial Division erred in giving effect to the portion 

of Resolution No. 6-42 that did not "iolate the Constitution. To tht! contrary, lhe 

portions of these resohltions that violated the Constitution had to be excised, and the 

remaining portion that <lid not violate the Constitution had to be given effect. ~ 

& Maidesil v. RQP. 3 n..op Intrm. 61,66 (1992); ROP Const. Art. II, § 2 ("Any law 

[or] act of government .. shall not conflict with this Constitution and shall be invalid 

to the extent o/such corif/ict.") [emphasis added]. 

Applica1 ion of this constitutional mandate to the facts of this case was 

appropriate and requirtd. Despite the general rule that a deliberative body may 

reconsider its proceedblgs as it seS§ fit~ the Sfmate could not have contradicted its lact t.)! 
- Jf 7 

finding in SCR 6-5 anet. SR-42 that Senator Chin is qualified to serve as a Senator. 

That general rule does l'Iot apply after the origjeal decision has altered the vested 

? f 
" rights of a third part,1: 59 Am. Jur. f.tu:liamentary LO:..w, § 15; ~cConQughy Y. 

-
Jackson., 3S P. 863 (Cal 1894). Mr. Chin's fundamental constitutional right to serve 

-
as a Senator vested in him upon the adoption of sea 6-5 and SR-42.2~ In reliance on 

• 

chat investiture, he initiated this expensive and time-consuming litigation. There 

was nO reason for the Trial Division not to do as Article II, § 2 clearly requires - give 

-------_.-
29 Mr. Chin notes I:h.at Appellants and the Senate were completely content wiIh the ? / 

provisions of SCR 6-5 !Uld SR-42, as seen from their initial vigorous defense of the 

constitutionality and eflec:tiveneM o'fihOI1~ lil~ti,.wltU this Court ruledtffiit one pli'f't of the 

laller would likely b. f(lund unconstitutional. ~ f: 
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~ffect to the portion of R.esolution Nos. 6-42, 6 .. 47. and 6.49 that state thal !\'1t. Chin's 

qualifications appear te, be in order~ which do not violate the constitution, and ~xcise 

those portions that add a fifth requireme~t to qualify for service in the Senal.e, which 

do violate the Consti[ul.ion. 

2. The Effect of Special Committee Report No. 6-5 and Senate 
ResolutiOD No. 6-42 Must Be Considered in Their Historical 
('ontext. 

The Trial Court's holding that Resolution No. 6-42 functioned to "seal" 

,Mr, Chin as a member of the Senate was made after extensive presentations by oo[h 

sides regarding the hislOry and context oftbose acts. To fully understand what the 

Senate's Committee oUhe Whole did on May 1,2001 by Wlanimously resolving that 

Ufor the present ... Senator-elect Chin's election and qualificlilions formembership 

in the Senate of the Sinh Olbiil era Kelulau appear to be in order,,,JI) to understand the 

immediately subsequent resolution that upon executing the W'lconstitutionaJ ly-

required consent, :'Sen!!tor Chin "shall be entitled to take his seat as a Senatvr of the 

Sixth Olbii1 em Kelulau, ,t31 one must, as the Trial Court didt~9ider the lo11owing 

contemporaneous fact£. infonning those two formal rulings. 

- On JaIJuary 1.2001, Senator Chin provided the Senate with t'.\o 

letters from the U.S. Charge stating that Chin was not, and never had been, a U.S. 

citizen. (Exhibit 19 to June 25, 2001 Affidavit ofCamsek Chin). 

- On Jarruary 29. 2001, SenatOl' Chin provided theScnale with a cop> 

ofhts u.s. Alien regis::1'8tion card, conclusively proving that he had not been required 

30 SCR No 6-5. 
31 Resolution No. ,;i·42. 
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to become a U.S. citizt!n to obtain his commission as an officer of the l.'.S. Army, 

Reserves. See SCR Nc. 6-3, at 3 (Exhibit 21 to JW1e 25. 2001 Affidavit of Camsek 

Chin). , 

- On Apli13, 2001, the Credentials Committee acknowledged that the 
- ' 

Appellate Division had, determined that Senat.or Chin met the constitutional residency 

requirement, bUt had Hieft the question of Chin "s citizenship unresolved. li See SCR 

No. 6 .. 4~ at 3 (Exhibit] to September 2.1 ~ 2001 Declaration' of COW1sel) . 

.. On May 1, 2001, Senator Kanai explained to the Seoote Committe~ of 

the Whole that he and !,enator Whipps had taken the twO letters from the U.S. Charge 

to the U.S. Embassy and verified that they were correct and genuine. (Exhibit 2 to 

September 21,2001 Declaration, at 9). Immediately thereafter, the Committee of the 

\\lbole adopted SCR ~'o. 6-5, on a vote of6 to 0, resolving that ;'Senator-elect Chin's 

-
election and qualificat;,ons for membership in the Senate of the Sixth Olbiil era 

Kelulau appear to be in order.~· That same day, the Senate adopted SR 6-42, resolving 

that as soon as Senator Chin executed the consent, he would l'be entitled to take his 

seat as a Senator oftht: Sixth Olbiil era Kelulau." 

In this cl)ntext, SCR 6·5 end SR 6·42 show that the Senate had 

completely considered all doubt that Chin's qualifications were in order, and had, tor 

that specific reason, fO:m'lally resolved to seat him as a Senator~ but only if he acceded 

. to the unconstirutional demand that he sign the consent. From all the acts of the 

Senate and its two rek vant committees during the April-May 2001 period. it was 

cleerthat the only l'emllining issue was c,itizenship. Thus, when the Court ruled that 

the consent was WlCOIt)titutionaJ, lO flnd Mr. Chin was 

- 41 -
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not 8. resident, having already ruled that he was qualified unle~s a citizen. Thus, Mr. 

Chin's expulsion by R~:solution No.6-55 on the groWld he was not a fivl!-year 

resident, even jfhad be,!n adopted by two .. th,irds "ote, which it was not, and even if i1 

judged Senator Chin's residency in conformity with the established meaning of the 

Constitution, which it did not, was void Wlder the doctrines of resjudicala and 
. 

~(> - :;.. 

co.llatera~. Without new evidence 0lnew fact.s t the Senate, whenacting in a 

judicial capacity, cannot reverse its own prior judgmenu, especially when those 
'tre: .... . we:=:: '> 

affected by tbenl have taken action in reliance upon them. 

D. Tbe Tri:a.I Court Properly Dedined to Dismiss tbis Case' as a 

"Political Question" Despite the Textual Commitment of Power...in 

tht.."Sole Judge" Cli!!!se. 

Even iflhis case presented a non.justiciablepolitical question under the 

U.S. Constitution, whi·;h it does not. it does not do so under the Palau Constitution, as 

this Court ltas had the ')pportunity to rule and discuss at length in remarkable similar 

circumstances. EJru:l.a·J v. Election Commission, 3 ROP Intrm. 426~ 427.428 (Tr. 

Div. 1993); accord, P(;.well v. McCormack, 395 U.S., at SiS &. 548,89 S. Ct. at 1962 

& 1978 (because the "I.exrua.lly demonstrable commiunent" to Congress is limited to 

judging onLy those qw:lifications expressly set forth in the ConstiMion, the political 

question doctrine does: not bar courtS from adjudicating claims arising from the 

exclusion of a member on other grOlmds). Funher, because this is a case to defend 

cK 
and protect the Mr. Chin's constitutional rights as a citilen ofPaJau,.iff. simply CaJ'U10l 

be viewed as a foray into the political realm outside the scope of the Court's 

constitutional function. The Senate y, Remeliik, 1 ROP Intnn. 90. 91 (1983) (CQiJrt':; 

province and duty to uphold the Constitution). 

- 42-
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The only protection the ··sole judge" clause would have offered the 

Senate would have been from CoW't review of a judgment on qualifications that V.!!5'>: 

(1) directed at One ah~;;,dy a member ofth~,Senate; and (2) not in conflict v . ..-ith the. 

requirements of the COllstitutjon itselr.:~2 As discussed below, the >4so1e judge" 

language should not pr:)vide any bar at all to Court review of a vote to exclude one 

who never became a SE:natOl' be~use he did not sign a consent five otht:r Senators 

demanded he sign. Neither should the \~sole judge" protection extend to a suit s~eking 

a deciaJ'ation that he W::\5 excluded by means of a novel and ullconstiwtional 

definition of "resident'- that would overturn nearly twenty years of precedents in the 

Senate, the House of Delegates, and the Court. 

E. The Trhll Division Did Not Err in Taldng Judieial Not1c.e of Senate 

Records .. 

A Court may take judicial notice of readily-verifiable facts SU,] spome, 
~ 

ROP Evid. Rule 201(c:~' C<A court may take judicial notice, whether requc;ll:ed or 

not}'). Despite this br(lad grant of power, Appellants argue that the Trial Division 

erred in doing just that They are wrong. 

First, judicial inquiry outside the record in the course oftaldngjudicial 

notice is not an indepe: \dent investigation within the meaning of the commcnt.l1)' to 

Canon 3(8)(7), Minor v. State. 2001 Tenn. ('rim.. App. tEXIS 932 (December 5, 

2001) (Where trial judi~e conducted its own sua sponte investigation into the court 

. 32 Powell v. McCC~t 395 U.S., at 518 &. 548, 89 S. Cl. at 1962 &:. 1978 

(because the' "textually ,iernonstmble commitment" to Congress is limited to judging onJy 

those qualifications expressly set forth in the Constitution. the political question doctrine 

does Dot bar courts non ~ adjudicating claims arising from the exclusion of a m~mber on 

other grounds). 
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records (j~ a~related CCJS'~' and look judicial notice thereof, it did not violat~ lhe rule, 

stated in the commentc~'~T to Canon 3(B)(7)(e) that "A judge rnust not independently 

investigate facts in a c~lse." and such an inv.estigation provided inadequate ground 10 

support recusal). To tt,e contrary, Courts are specifically authorized to m~e. ~n 

'independent investigat· on oUlside the record in order to determine whether they ha \:'~ 

been the victim of frau:), !iuch as with respect to me statements in the Andres affidavit 
. ~ 

concerning what happe~ed at the vote on Resolution No. 6~55.J3 Cha.ll1ber~ v. 

NASCa.. Inc., 111 S. Ct. 2123, 2132 (l99l) ("Moreover, a court has the pow~r to . 

conduct an independeor investigation in order to detennine wbether it has' been the 

- ---------
victim of fraud.~l). 
-< ., 

Second. :m lIindependent investigation;' is not. strictly speakiD.&.:, 

prohibited by Canon 3c B)(7). As stated in the A.B.A. Code of judicial Conctucl. 
t 

)3 The CODstitutioll re'l.uires an affirroa[ivc vote of two-thirds (2/3) of ail members. 

, Senator Andres and his attorneys apparently determined that they had a colorable h:gal 

argument that the vote that did take place could be construed as a 6 to 2 vote. t-.-1.r. Van 

Dyke and Mr. ToribioI1l!. are allowed to make such an argwnent WlderRule 11. This is 

not, however, what the) and Senator Andres did. They instead. failed to info,1m the C01lI1 

what really bappene~ and submitted an affidavit signed by Senator Andres, and a 

statement of facts prepared by his 8ttomeys~ simply assertiDg that six membe~ voted for 

the resolution, withoUl ~'Xplaining to the COUlt or opposing counsel rhat this is so only ~l 

the Semite Rules are cOI'lstroed to relax thLComritutional six-).'ole requiremenr. Senal~lr 

Andres and counsel did n,o( disclose to the Coun or opposing counsel that the sworn 

statement was only true if one accepts their rather questionable legal theory. These 

?/ 
~ 

omissions make the statl!menrs of Senator Andres and his attorneys to the Court, and W' 

opposing cmmsel, 1Datenall~, if not critically. misleading .• As recognized by the Supreme 

Coun of the United Slall~s, the Court's duty to uphoJd the Constitution requires it to dO) ') / 
something to eddre~s th!lt situation. and a judicial. in'Vestigation outside the· record is the • , 

completely appropriate way fot the Court to do that. l\.is disturbing that the Senate's 

re.,sponse to its own ,\\,.01\8 was tD accuse the Court of wrongdoing because (he Court 

exposed its critically TnHterial omissions in stating the fact,. Ibis was especiaUy 

inappropriate when to do that interfered with me integrity of the Court while it was 

CQnsidering Senate argu'nents urging minimal interference between coordinate branches. 

19J 10 
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Preamble, liThe text of th~ Canons and the Sections. including the Tennill010gy and 

Application Sections, 1:, authorimtive. The Commentary, by explanation and 

example. provides guidance with respect to.the purpose and meaning oCthe Canon!! 

and Sections." It is im;IOrtant to note that this particular commemary was not added 

until the most recent re'lision of the Code in 1990, that it is little tested, and mal well 

. respected jurists have historically gone outside the record to decide ~ases when justice 

so required. For example, in Ballew,,'. Georgia, 98 S.U 1029, 1034 n, 10' (i 978), 

Justice Blackman, writing for the majority of the Supreme Cowt, cites numerou5 

studies on how jury size affects verdicts. These were apparently nOl part Clf the record 

before the Court. Id., 98 S.Ct. at 1042 (powell concurring) (noting Justice 

Blackman's 66heavy reliance~' on studies that had not been 41subjected to the traditional 

testing mechanisms of , he judicial process."). 

Third, if Court staff did seek to confirm JusLice Michelsen's 

understanding of the natw"c ofSenatOtTmetuchl's asserted "aye" vote, and if that was 

ajudiciaJ error. the Court promptly took the appropriate course of action to remedy 

any such error by prom ptly holding a hearing at which counsel for both sides were 

Infonned of exactly what took place and given the opponW1ity to comment upon il 

and upon the judicially noticed matter. This was sufficienL to cure any error. 

Shaman, Judicial Conduct and Ethics, 2d Ed., Ex Parte Conununic81ionst § 5.08 

("'prompt disclosure of the e~ parte communi,;ation to all affected parties may avoid 

the need for other com:ctive action:'); McElhannon v, HinS, 728 P.2d 273 (Ariz. 

1986) (effect of ex par;'e communication was cured by prompt notice and opportUnity 

1:0 comment.) Thus, e\'en ifth.e event at issue here constituted an ex parte 
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communication~ and il :iimply wasn"t,34 the effect or any judicial error ",.as cured by 

the Court's prompt he~.·ing where be gave aU parties an opportunity to comment. 

This is especially true in this instance bec8ijSe Appellants' counsel conceded at that 

hearing that the resulting judicially-noticed fact is ~~ theNby confirming to Justice 

Michelsen that Appellaats were not prejudiced in any way, and that Senator Andres' 

affidavit was not, shall we say, "completely carreeL" Appellants should not have 

wrongly complained of prejudice, at the expense of the dignity ofthe Court, and in a 

manner constiruting judicial intimidation by 2. co-ordinate branch, jUSl: because the 

troth of the vote came (Jut despite Senator Andres~s ill·ad"ised effons to gloss it over . 

. }-'ourth, e.'ven if the Court bad not taken prompt action to rectify its 

alleged error, if any, SU.I!h an error would not support a motion to recuse because the 

error did not result umunifest injustice." Seid v, Seld, 36 P. 3d 1167, 1176-1177 (W)'. 

2001) (Even where a pflrt}' clearly had an improper ex pane communication V\.'ith thr: 

judge. that provided ne' groWld for recusing the judge absent manifest injustice arising 

from the communication.). To the contrary, the taking ofjudicLal notice, c\'en jf il did 

result from such an ex parte communication (which is nO( at all clear), pre""emed the 

injustice that would otherwise have arisen from the incorrect assertions of Defense 

counsel and Senator Andres that the Resolution was adopted by a 6 to 2 \lote. Here. 

judicial notice of a rea.:lily-verifiab)e public fact prevented th~ injustice that would 
. . 

--------------------
34 Under Min~r.. this inquiry into an extrinsic official record with respect to tbe 

taking of judicial notice: is outside: the meaning of 4·independent [ ] investigation of fuels" 

as used by the Cornmentaty. Under Chambers, it was a. completely-proper, necessary, 

and speclfically-author2ed judicial investigation. 
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otherwise have resulle.C. from Senator Andres's and Defense counsel~s pres.umably 

unintentional misleadit1.g statementS to the Court. 

CONCLt:SlON 

Appellarns and the Senate have unconstitutionaUy infringed the 

Eleclorate's right to chl,lose Mr. Chin as a SenaTor. This Court i~ empowered b~' the 

Constitution to remedy that infringement, and is the only body 50 empowered. It 

should not shrink from .Its duty to do so. 
-.r--

RespectfullY submitted this '2~_ day of October 2002. 

Ii 
~..;..-..--~:-------~-----.. 

Anton.io L. Cort I Counsel for 
AppelleelCross-Appellant Camsek Elias 
Chin 
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