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FEDERATED STATES OF MICRONESIA 
OFfICE OF THE ATTORNEY GENERAL 
Emilio Musrasrik Attorney General 
Elizabeth M. McC:ormick, Assistant Attorney (Jenera! 
P.O. Box PS 105 
PaJikir, POhn~ej, I:M 9694) 
Telephone: 691 320-2608 
Facsunile: ()9J ~ 320·2234 

Attorneys i<:n the I:ederatcd Stales of Micronesia 

IN TilE SUPREME COURT OF TIIJ.~ 
FEDERATED STATES OF MIC/{ONESIA 

TRIAl. DIVISION - POHNPEI STATE 

STATE OF CIIUUK, STATE (»), Y AI>, 
STATE OF KOSRAE ANI) STATE OF 
POHNPEJ, 

Plaintiffs, 

vs. 

SECRETARY OF DEPARTMENT OF 
FINANCE OF TIlE FEDERATED STATES 
OF MICRONESIA, AN)) TilE NATIONAL 
GOVERNMENT OF THE FSM, 

Dc{endants. 

1 Cl v. ACTION NO. 1995-085 

) 

~ 
) 

~ 
) 
) 
) 
) 
) 

~ 

I:SM'S MOTION TO ABSTAIN 
FROM FURTI lER REVIEW OF 

POLITICAL QUESTIONS 

Dctl;I1dants, Secretary of Departmcnt or hmlllcc..: of' the Federated States of 

Micronesia and the National (Jovernmcnt of the Fednated States of Micronesia 

(hen.:illafh:r collectively the "FSM"), hcreby move this court for an order dismissing 

eertain of Plaintiffs' claims in this Inatkr as presenting nonjusticiable political questions, 

and ask this c..:our110 ahstain from any fll!1hcr consideration of those claims. In particular, 

defendants ask this court to dellY any fUI1hcr hearing or de-batl: UII any mallers relating to 

plaintiffs' request for declaratory judgmc..:nt and damages ill L:onnection with plaintiffs' 
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claim that the f{Hlr plaintiff staks alc the underlying owners of the living resources in the 

2 waters otfshore from their land areaS alld an~ entitled to a share of the revenuc the 

II) 

II 

14 

l'i 

17 

III 

19 

)0 

)I 

26 

1"1 

National (iovernmcnt has reccived from fishing licenses. Defendants further pray thut 

this court will let stand it:-; prl.~viout; order dismissing with pr(~iudicc the above c1ainls. 

Memorandum of ('oints and Authorities 

I. Stutcmcnt of the Case 

On July 28, 1995, plaintiffs, thc four states of the Federated Stutes of Microncsia, 

filed a complaint sl:l.~killg declaratory judgmcnt OIl till.: propl.~r division or the flshing 

access fees collected by the defendants. the Federated States of Micronesia National 

Government, /i'om foreign l1shing entities permitted to fish within the Federated States of 

Micronesia's (hereinafter FSM) Exclusive Economic /.om; (hereinafter EEZ). On 

Novemher J, J 995, they amended their complaint to includc claims for injunctive relief 

compelling the Secretary of thl: Lkpartment of hnance to pay to the states pOl1ions of the 

previously collected Ilshing access fees. Plaintiffs' Second Amended Complaint 

~ontained the following seven claims for relief: 

I. Fot' a declaratory judgmcnt stating that lhe Plaintiff Stutes are the 
underlying owners of the resources within their marine boundaries and that 
th~: Defendants me required by the traditions and cllstoms and by tltt.; 
Constitlltion of the Federated States ofMicroncsia to distribute to the 
Plaintiff States the revenues /i'om fishing licenses, minus reasoJlabk 
administrative costs; or, 
In the alternative. for a declaratory judgment stating that the revellues 
received from fishing organi/Cllions pursuanllo their licenses nrc "taxes," 
and therefore that Arlick IX, Section 5 of the FSM Constitutioll requires 
that lhe PlaiJltiff Statc;s receive not less than 50 percent of the reVL~nUCS 
collccted from these flshing licenses; 

} 
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For a declaratory judgment that the Plaintiff States arc entitlcd to 50 
percent of the revenues trom fines and forfeitures for illegal fishing 
pursuant to 24 FSMC Section 510, and that such distribution should he 
forthcoming; 
For an injunction requiring dc1Cndants to distribute the revenues received 
from fishing liccnses according to the requirements oftile FSM 
Constitution; 
For a damage award equal to the (ll11ount of revenues the four Plaintitr 
States should have received in previous years f)'om revenues received from 
fishing licenses, plus appropriate interest. 
For H damage award for 50 percent oi"thc revenue received by Defendants 
fi'om fines and forfeitures for illegal tishing pursuant to 24 FSMC Section 
51 0, pIllS appropriate interest; and 
For s\lch other relief as may be deemed appropriate by the CourL 

(Plaintiffs' Second ;\mended Complaint, October 27, 1(95). On September 23, 

J 997, plaintiffs tiled a motion for summary judgment. PlaintiUs asked this court to issue 

a dcclaratol), judgment and injunction and award appropriate damages in filVor ofthc 

Plaintiffs on t w() separHtc grounds: 

(1 )that the four Plaintiff States are the underlying owners of the living resources in 
the waters offshore from their land areas and thus that they are entitled to the 
revenues the National Ciovernment has received from fishing licenses minus the 
administrative costs necessary to service and monitor these licenses, and (2) that 
the permit fees reeeivr,;d hy the National Government from fishing licenses arc 
taxes and thus that at least 50% of these revenues must be distributed to the four 
Plaintiff States. 

(plaintiffs' Motion for Summary Judgment, Septemher 1, 1997). On November 17, 

1997, defendants filed an opposition to plaintitrs motion for summary judgment and 

filed their own cross-motion for sumlllary juugmr,;I11. On November 24, 1997, plaintiffs 

filed a n:ply tu d(,.:l'cndants' cross-motion. ;\11 motions for summary judgment were 
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argued before tbe court Oil December 16, 1997, ill a hearing that lasted the entire day, On 

Apri I 8, 1998, plainti ff\ filed a not icc 0 r supplemental aut hority. 

Judgment was entcred on July 17,1998, ill favor of the defcnuant:-;, alld the case 

was dismissed with prejudicc. Thc Judgment and attendant opinion wen:: dissullIinatcd (0 

the plu1ieR on .luly 24, 19(,18. On July n, 1998, plaintitls liIcd a motioIl ~mtitled 

"Plaintiffs Motion to Alter or Amend Judgment," in which plainti1rs moved this Court (hI' 

an extension or lilIll: ill which to file a 1110tion to reconsider its judgment and opinion. 

Defendants filed an Opposition to Plaintiffs' Motion to Alter or Amend Judgment on 

August 1. 1998. 

On August 25, I()()~:\' plaintiff" f1lcd a notice oi'appcal in this matter to the FSM 

Supreme Court Appellate Division. The following day, August 24, 1998, plaintifls flied 

a Motion for Relici' froin Jlldgm~:nt. a response to which wa~ tiled by d~~fclldanls on 

September X, 1998. On December 2, 1998, this court issued an urder setting a hearing 

date of February 2, 1999, for plaintiffs' motions. In that order, this CCI\I"I denied 

plaintiffs' reyuest for an enlargement of time to further brierlcgal and Hlctual isslies 

raised in the Motion to Alter or Amend Judgment. 

On January 22. 1999, the National Election Director, pursuant to 1 FSMC 

~'702( 1 )(b), Methods u!l'ro/)(J.\;ng ('ollslitulioflal Amendmenrs, transmitted to the 

President of the Federated States of MieroncsiCl tllln~ initiative petitions fot' (lmendmentlo 

the FSM Constitution. (Sec attached Affidavit of Max Mallannc, Nmional EkdiuJI 

Commissioncr). The proposed amendments arc {IS follows: 
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I. To amend Article I of the Constitution 
Section 2. Fnch state is comprised or the islands ()1' each Oistrict as 

Jc!'incd hy laws in effect ifllmediately prior to the cffectiv(,~ datc ofthis 
Constitution. A marine boundary between adjacent states is determined by law, 
applying the principle of equidistancl'. Each state has the sOVCt~igl.l.QWJl~J~hjp 
over the natural resourccs witl~il). itSJ~91!.u~t~r.ics PJtr~\I.~.nt to each state's 
constitllli(mjncJlI£lj.!!~ tl.lc9.~~h!~ivc economic :t.one surrounding it!> islands. State 
boundaries may be changed by Congress with the consent of the state legislatures 
involved. 

2. To amend Article IX of the Constitution. 
Sectioll 5. National taxes shall be imposed uniformly. Not less than ~ 

70% of the revenut:s shall be paid into the treasury of the states where collected. 

J. To amend Article IX of the Constitution 
Section 23. The Gross reyenue deri ycd rronuh~Jiving resources in the 
y~<.;tm~i.Y!; cl;OJl~mi~ !,QJ1C shall be divided equnlly betwccn the natiol1~1 
government and the state governments. 

hl. ()11 or ahout "chruary I, t 999, the FSM President directed the National Election 

Director to p\a<.;c the proposed cunstitutional amcndnwnts on the ballot for the March 2, 

1999 election. lq. 

II. )'Iaintiffs Ask this Coul'f to Resolve Issues Constitutionally Pl'cscntcd 
to the Electorate for Resolution 

The Constitution of the Feuerated States oj" Micronesia provides 101' three methods 

of proposing an amendmenllo the Constitution. Article XIV, Amendments, provide~ in 

relevant part: 

Section 1. An amendment to this Constitution may be proposed by u 
constitutional convention, popular initiative, or Congress in a manner provided hy 
law. 

J:SM Const., Art. XIV, § I. Thc proccdures and requirements provided by law for 

constitutional anlcJH.hm:nt propo$als arc described ill the C0l1s1itutionalAn"lcndment 
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Procedure Act, I I'SMC * 70 I, et seq. With regard to proposals by initiative, the act 

provides: 

§702. Methods of proposing constitutional amendments. 

(I) There shall hI! three methods of proposillg amendments to the Constitution 
of the licdcrated States of Micronesia: ... 

(b) (J)itintive petition. /\. constitutional amendment may be pl'Oposcd . 
by a populRr in it iative petition signed hy no less .than ten percent of 
the registered vuters in nut less than three-fourths of the States. An 
illitimive petition with the requisite Illllnher of signatures shull be 
transmitted by the election commissioner of cach respective Stute 
as estahlished ill Section 703(4) oft11is Chapter, without delay to 
lhe Prcsilknt of t he Federated States of Micronesia; ... 

(2) No proposed constitutional ~lIncll(hllcnt will be placed Oil the ballot in a 
general ekdion ti.n MeHlbers of I he Congress of the Federated States of 
Micronesia unless it shall have been received by the President no lntcr than 45 
cOIISccuti Vl: days prior to tile date of said general election; provided, however, that 
nothing ill this Subsection shall prevent a proposed constitutional amendment 
from being placed on the ballot during H special ckctiol1 called hy the President 
for thaI purpose. 

FSMC ~702. The amclldment petitions at issue here were signed by more than ll:n 

percent of' the registered voters ill KOSl'flC, Pohnpei, and Yap and were filed with thc 

National Electioll CommissiollC'r's Office more than 45 days Defore the scheduled 

congressional election 011 March 2, I !)<)(). (Sc~ Affidavit of Max Mallanne). Because 

these petitions satisfy th(~ thn.~shold rC4uircmcilts of I FSMC §702(L)(b), thcymllst he 

presented tu the cili:t.ens of the J-'SM for a vote, eithcr in the upcoming congressional 

election, or in a special election called by the President. I FSMC §702(2). The President 

has no discretion in Ihis maller, l:xccpl tll tile extent of' a determination of whic.h ballot 

07 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



~ 3205103 

will bear the proposed amendmcnts 1
. That deterlllination has heen madc. Theproposed 

amendments will appear on the ballot onhe next gellef<ll election. March 2, 1999. 

_\ 
Therefore, the issues in question are !lOW, pursuant to Article XIV of the FSM 

4 
c 

Con~titution and the Constitutional Amendment Procedun: Act, squaTely before the 

(, citizenry of the FSM for resolution. 

'I 

10 

II 

12 

1.1 

17 

I X 

.'(1 

}4 

]6 

In voting on these proposed cOTlstitutional amcndments, the citizens of the FSM' 

arc performing a legislative function. That i~. they flrc, pursuant to Article XIV, vested 

with a power of legi[-;ilttioll wberehy t}H':y will accept or reject the proposed changes to the 

fundamental law of the nation_ "In amending the constitutioll, the voters become the 

body which finally give'vitality to proposed amendments or refuse to make a change by 

rejecting them. The excrdsc of this power is (IS much it step in passing and consideTing 

proposed legislation of this character as any the llegislature I must luke ill passing 

ordinary Jaws." »copJ~e~, reL O'Rcill.y.v. Mills Secr.~t~nr of Stall.:, 70 P7.d 322, 323 (S. 

(~L Colo., 1902).) For a COllrt to '~assllmc jurisdiction to set aside and declare void an 

amendmeI1t of the constitutiun adopted hy the people would be an invasion and 

llSlll·pation oj the /egisiativejimctions o/lh(' IJ(,()/)/c." gcncKy. Superior <,,:Olllt of 

I "Proposed constitutional amcnurncnts which have been received by the President 
pursuant to Section 702 of this Chapter shall be printeu on ballots to be voted (lll 

simultaneously by all voters of the Federated StHtcs of Micronesia during a general 
election for the memhers oj the Congress of the Federated States of Mil~ronesia or during 
a special election called by the President specifically for that purpose, unlc~s the vote is 
culled for at a different date pursuant to law." I FSMC S703( 1). _ 
) Since this eOLlrt has not yet specifically addrt:sseu this issue, it is apprupriate to-look at 
precedents from other jurisdictions for guidance. ~elllcns v. C~)J)tinental Air l-ines. hW" 
2FSM Il1tm1.131, 139-140 (Pon. I98S). 
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Maricopa CourliY, 187 P2d 656, 660 (cited ill 16 Am. JUl'. 2d. Constitutional Law §56 

(J ()85). 

III. The Question of Ownership of Living Rcs()urt(.·S in the I~'SM Ji:EZ is 
Nonjusticiahlc 

This cuurt should refrain from further consideration ofplaintiff.'i' dain1 that the 

living resources of the FSM exclusive economic zone arc thl.: propc.~l'ty of the fnur states 

because it raises a lIulljuslil:i<1bk political question. A political question is notjllsticiabk 

because or the separation of powers provided by the constitution. This C01111 has 

previously recognized that the doclrim; of the SCpHl'at ion of powers i~ rcJlcclcd in the 

FSM Constitution in its provision lor distinct 1'<.)les for each of the branches of 

government. ~g~ Jnw):;proat. 2 I'SM Intrm. 1,6-7 (Pon. 1(85). In addition, this court 

has previously (Idopled the findings of l Jnitcd States courts allalyz.ing the justiciability of 

political que~tjons in light urthe separation ofpowcrs doctrine. Atcn v. Nationa! 

.l:I~9.ti.on.J.;ommissioner (III). (J '''SM lntrm. 143 (App. 1(93). ''It is well established that 

the federal cou,1s will not adjudicate political qucstions." ld. at 145 (citing Powell v. 

M£(.~Qrtnick. 395 U.S. 486, 518,))<) S.U. 1944, (1969). 

Characteristics which are esscnliallu ct Hnlling or a tlolljusticiahle political 

4ucstioll illdudl~ "a tl~xtually demon strahle constitutional commitment of the issue to l1 

coordinate political tkparlmcIll; ... (lr the impossibility of' a court's undcrtaking 

independent resolutiun without expressing laek of respect due coordinate branches 01' 

government; ... or the potentiality or clIlbi1rraSSlllcnt lium multifarious pronounccmcnls 
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by various depal1ments on one question." JJ51ker v. Carr, 369 U _So 186, 7.17, R2 S.Ct. 691, 

(1962). Implicating anyone of thl:sl:: factols rendl::J"s a questioll "political" and thus 

not~iustjciahlc. l!!lited SlaleS v. _M5lndel, 9 t 4 F2d 121 S (91b Cit'. 1990). 

Plaintiffs ask this (;()urt to resolve lUI issue. the oWIIl::rship ofthc living murine 

resources in the FSM EEl., which has been constitutionally committed to (t coordinate 

hranch of govl:rnrnent. The people orthe j"SM huvc been presented with this question for 

rl:solution pursuant to Article Xl V or the FSM Constitution, and the authority to render 

this determination regarding the fun<iamnltallaw of the FSM lies exclusivdy with them. 

"The judi(;ial dcpm1ment eun nu more interfere with such legislation, or the successive 

steps nece~sary to be taken to amcnd the constitution, than it can with the Ilcgislatur(~ I in 

the passage of othcr laws, because the judicial cannot dircctly interfere with the functions 

of the legislative department." t~9plc ex. rei O'ReillY, 70 P2d ut 323. "The latter, hy the 

constitution is invested with the powt:r of legislation, in the exercise or which it is 

supreme, and no other branch of government can usurp this authority, or directly prevent 

the excrc.isc of this power." !d! 

The question presented to this court was, without doubt, at ()nl~ time pr()lx;r1y 

before this tribunal. Nevertheless, further consideration or pronouncement by this COUI1 

on an issue which has bcen irrevocably placed beron; the people of the nation f"()r 

determinatioIl would be impossible without indicating a lack of respect 1(11' the 

determination of the issue through the kgislative process. The is<;ue of ownership of th<.~ 

living resour(;cs is no longer one of constitutional interpretation, but (If political will, and 
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rurtJK~r pronuull~l:llh.:llt by this l:ourl would he an i lluppropriatc intrusion UpC)J1 the 

political proc~~s. "When laws have hccn passed, no doubt ill a proper CaSl\ the inquiry 

call thell h~ madc as to whether or not the requirements of the fundmllcntal law Iwith 

regard to tlw amendment process] have been obscrved; hut in the 11rst instance the body 

to which ha1:i been ddeguted the powcr to pass laws must be len untrammeled, to act as its 

wisdom may dictate," lq, Bec<luse the issue hef()re the courl is llo11justiciablc, it would 

he inappropriate for the court, by expre~sillg any further opinion in this mattcr, to intimate 

how the people, as lawmakers, should decide, Se_~ Ms:.JnlyJC v, Falluhay, 766 F2d J 078, 

1081 (7lhCir. 1985). 

IV. Conclusion 

'Ihe issue oj' ownership of living reSources in tlK: J'"SM EEZ, presented to this 

I,:ourt hy plaintiHs' Second Amended (·ompJaint. Motion 101' Summary Judgment, and 

Motion to Alter or Amend Judgmellt. presents a nonjusticiable political question. The 

qlle~tjon has been constitutionally committed to a political hranch of govcrnmcnt for a 

l1nal determination. Therefore, this courl should ahstain Ii'om further rcview or 

eonside1'ation or the matter, ~fc St~~.~ __ of Texas v. United States, 106 F3d 661 (5
th 

Cir, 

1997). 

Wherefore, bllsed upon the foregoing and in the interest of justice, dclcndants ask 

this court to deny plaintiffs' request for further consideration of this question, and to let 

stand this court's previous order dismissing with prejudice plaintiffs' claims ill!' damages 
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and declaratory rcliefre)ating to the question of ownership of the living n~sollrccs in the 

FSM EEZ. 

Date: _~ ·I.: __ ~ "\ 

Rc!>p<;ctfully submitted. 

EMILIO MUSRASRIK, 
SECRETARY, DEPARTMENT OF JUSTlCI~ 

hy: I~J=:-.--· 
Assistant Attorney General 
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FIL.ED 
'. :!'oo. ....... 

.. ,~~ 

' .. . ; 

UATL .O6{: lJ/" CI..;,..9_ ..... 
~H' .~. FEDERATED STATES OF MICRONESIA 

OFFICE OF THE ATTORNEY GENERAL Cti.t·.i: " 
Er'!1ilio Musrasrik., Sec~etary, pepartment of Justice 
Ehzabeth M. McCormIck, Assistant Attorney General 
P.O. Box PS - 105 
Palikir, POh]ei, FM 96941 
Telephone: (91) 320-2608 
Facsunile: ( 910320-2234 

Attorneys for Defendants 

IN THE SUPREME COURT OF THE 
FEDERATED STATES OF MICRONESIA 
TRIAL DIVISION - STATE OF I'OHNPEI 

) 
) Civil Action No. 1995-0~5 
) 

:1; ...... ;IS/ON 

STATE OF CHUUK, STATE OF KOSRAE, 
STATE OF POHNPEI, and STATE OF YAP, 

Plaintifl: ) AFFIDAVIT OFMAX MALLARME 

vs. 
SECRETARY OF DEI)ARTMENT OF 
FINANCE, FEDERATED STATES OF 
MICRONESIA and the National Government 
of the FEDERATED STATES OF 
MICRONESIA, 

) 
) 
) 
) 
) 

) 
) 

Defendant ._---) 

The undersigned, being duly sworn and under oath does herehy state: 

1. My name is Max MallamJe and I am currently the National Election J )irector for the 

Federated States of Micronesia. 

2 In my capacity as National Election Director, I received, on or about January 13, J 999, 

three initiative petitions for amendment to the Constitution of the Federated States of Micronesia. 

1. Each of the three jnitiative petitions was signed by more than ten percent of the 

registered voters in Yap, Pohnpei and Kosrac states. 

4. The proposed amendments read as follows: 

I To amend Aniclc J of the Constitution 
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SeGtion 2. Each state is compri~cd of the islands of each District as defined 
by laws in effect immediately plio! to the effective date of this Constitution, A 
marine houndary between adjacent ~tates is determined by law, applying the 
principle of equidistance . .h~ch stll~9..h~Jhe sovereign owne~shipo.ver.th~u)alul'al 
resources withillil~J)(}undaries pursuant to each_~l~l~.'s .C,Qn~.th.ution, including the 
ewJY~'i!ye ecollomic zone surrO.U!1dingits. i8l~.u.ds. State boundaries may he 
changed by Congrcl'>s with the consent of the state legislatures involved, 

2 To amend Article IX of the Constitution. 
Section:' National taxes shall be imposed utlifonl1ly. Not less than ~ 

70% of the revenues shall be paid into the treasury of the states where collected. 

3. To amend Article IX of the Constitution 
Section 23. The Gross revenue derivegJrom the living resOl!H~~$jn the 

~~~J~j.Y~.Q~onomic zone shall. be di."-~rt..~~tyqually between the nati{mal g()y~mlllent 
and the st~l~.,gQ.vc'l!I)!~T\ts 

4 On or about January 22, 1999, 111ansmilled to the President of the Federated States of 

MiGronesia, Gopies of the petitioTls, with a request fOI a determination by the President of which 

ballot the amendments should be placed On 

5. On or about FebrLlary I, 1999, J was informed by the l'residenl, through the Secretary, 

FSM Department of Justice, that the proposed amendments should be plaGed on the ballot for the 

next general eleetion,March 2, 1999. 

Date: .-~Jdt'£ 

. 14 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



4 

7 

I) 

II 

17 

11 

I~ 

1(, 

17 

III 

19 

}O 

71 

25 

111 

21) 

served via Ilrsl-class mall, pustage pre-palO, ana DY HlCSllnllC, Oil tnt.: JOIIUWlIIg 

individuals, on this J c/:' day of Febnl~ry, J 999, 

Jon M, Vun Dyke 
2515 Dole Street 
Honolulu, Hawaii 96822 
fax: 808-956-5569 

Makcto Rob(~J1 
Attorney General, Chuuk State 
PO Box 645 
Weno. Chuuk, FM 96942 
fax: 330-2233 

Cyprian Manmaw 
Attorncy Ucnemi, Yap State 
PO Hox 4'35 
Colonia, Yap, FM Y6943 
lux: 350-3922 

Richard C. Martin 

Attorney General, Kosrae Slate 
PO Box) 301 
Tofol, Kosrac, FM 96944 
fax: 370-2222 

~~~---" 

11 

Andrea S, llillyer 
PO Box Druwcr D 
KoJonia, Pohnpci, FM 9694 J 

hlX: 320-6485 
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