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INTRODUCTION

This paper surveys the means now used and the means avail-

able to the federal, state and local governments to regulate popula-

tion movement. The law may affect population movement both directly,

as in the case of immigration quotas, and indirectly, as in the case

of urban zoning requirements. Indeed in one sense any law which makes

a community a more or less attractive place to live may be said to be

a law affecting population movement. However, in order to give this

paper some focus, its scope is limited to laws which explicitly sin-

gle out migrants or would-be-migrants for special legal treatment and

to laws which directly control factors of particular importance in

determining migration such as housing, jobs, welfare benefits and ed-

ucational opportunity.

The exposition is meant for the non-lawyer. Therefore, it

would seem to be appropriate to outline first in general terms some

of the basic Constitutional principles involved, so the reader may

better follow the argument as to their detailed application.

The Constitution of the United States delimits federal

powers from state powers and also places limits upon both federal and

state powers. Relevant provisions delimiting federal and state powers

are Article I, Section 8, which gives the Congress the power "to reg-

ulate commerce with foreign nations, and among the several states...",

and "to raise and support armies", and Article I, Section 10, which



limits the power of the states to regulate foreign commerce. These

provisions have been interpreted by the courts to give the federal

government exclusive power to regulate international immigration, and

to invalidate state legislation discriminating against or unduly in-

terfering with interstate transactions including transportation of

goods and people.

Federal power is limited by the Fifth Amendment, which pro-

vides that, "No person shall be.. .deprived of life, liberty, or prop-

erty, without due process of law..." This clause has been interpreted

to include a requirement of both procedural and substantive fairness

in federal actions. The exact nature of such "due process" limita-

tions has been undergone many changes in Supreme Court interpretation.

The Fourteenth Amendment to the Constitution was adopted to

prevent state discrimination against newly-freed slaves. However, it

has received much broader interpretation by the courts in limiting

state powers. The relevant language of the amendment reads as follows:

All persons born or naturalized in the
United States, and subject to the jurisdiction
thereof, are citizens of the United States and
of the State wherein they reside. No state
shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the
United States, nor shall any State deprive any
person of life, liberty, or property without due
process of law, nor deny to any person within its
jurisdiction the equal protection of such laws.

Recent Supreme Court cases interpreting the "equal protection" clause

of the Fourteenth Amendment have distinguished two types of state

action. Economic regulations will be upheld even though different
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classes of persons are treated differently, if there is any reason-

able basis for such discrimination, and even though the Supreme Court

thinks the law in question is highly unwise. Discrimination among

citizens in the exercise of their fundamental rights is barred ab-

sent "a compelling state interest." Determination of the existence

of such "a compelling state interest" is made ultimately by the

United States Supreme Court, not by the state legislatures.

Among the "fundamental rights" so protected is the right

to travel freely from state to state, which some decisions have based

upon the exclusive federal power to regulate interstate commerce,

while other decisions have based this right upon the unified nature

of the United States implicit in the Constitution.

An Appendix to this paper contains excerpts from some of

the leading constitutional decisions relevant to population movement.
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I. FEDERAL REGULATION OF POPULATION MOVEMENT

A. International

International population movement is of two types, long-

term migration and short-term visits, and in two directions, in and

out. Both types and both directions of population movement are reg-

ulated by federal law, but the only serious existing or contemplated

legal restrictions apply to long-term immigration into the United

States. Most of the following discussion will therefore be devoted

to this topic.

1. Long-term Population Movement

a. Immigration

Immigration has been regulated directly for many years by

a complex system of legal and administrative arrangements for deter-

mining who will and who will not be admitted to the United States

1
for permanent residence. Unlike the state governments, the Federal

government has generally not attempted to impose restrictions on em-

ployment, practice of professions, or landholding by immigrants, re-

2
strictions which could make immigration less attractive. In some

cases, such as those involving refugees from Hungary and Cuba, the

3
federal government has provided substantial aid to immigrants.

Since at present the federal government regulates immigration almost

solely by the system of restrictions on admissions, the rest of the

discussion of immigration will be devoted to that system, and other

approaches will be discussed only in connection with an appraisal of

the constitutional limitations on government action.
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For many years the immigration law has reflected the facts

that more persons have wanted to enter the United States than the

United States has wished to admit, and that some persons who have

wanted to enter the United States have been regarded as undesirable

either because of their individual characteristics (criminals, disease

carriers, etc.) or because of prejudices against racial. or national

origin. Elaborate criteria have been specified in the immigration, law

for the determination of who will and who will not be admitted. Be-

fore 1968, quotas based on national origin were the major method of

limiting immigration. 4 This system of discrimination by national or-

igin and hence, though indirectly, by race became increasingly out of

harmony with the emphasis on racial equality in the American legal

system of the 1950's and 1960's. However the system never was at-

tacked successfully on constitutional grounds. Obstacles to such an

attack included the long tradition of arbitrary discrimination against

aliens, and procedural difficulties faced by an alien wishing to ob-

tain judicial review of the constitutionality of immigration

legislation.

In 1965 major amendments to the immigration law were passed,

5
to take full effect in 1968. This law abandoned the old system of

quotas and substituted a system of priorities of three types: rela-

tives of citizens or aliens now living in the United States, persons

with outstanding educational or professional qualifications, and per-

sons in occupational categories which were in short supply in the
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geographical area to which they wished to immigrate. The whole struc-

ture of the law is extremely complex; for the details the reader is

referred to the standard treatise on the subject, Immigration Law and

Procedure by Charles Gordon and Harry N. Rosenfield.6

The effect of the new legislation has been to change greatly

the national and social makeup of the group of immigrants coming to

the United States and also to change the major destinations of immi-

gration. Since 1968, an increasing majority of immigrants have been

close relatives of persons living in the United States, while the

7
number of non-relatives immigrating has declined sharply. Part of

this change is explained by the increasing awareness of residents of

the United States with relatives abroad of the possibilities under the

new law; however, the change is mainly due to certain provisions of

the law itself. These provisions provide that immigration by persons

other than relatives may be restricted when there is unemployment in

their occupational category. 8 Because of the relatively high level

of unemployment in the United States since 1968, and particularly in

1970 and 1971, immigration by non-relatives has been curtailed, mak-

ing their places available for relatives of United States citizens

and residents. In determining the degree of unemployment in partic-

ular classifications, the federal immigration authorities rely large-

ly on state authorities, who in turn consult with labor unions and

other local groups. The role of state and local authorities will be

discussed in a later section of this paper.
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The shift to immigration of relatives of persons residing

in the United States has caused a major shift in the destinations of

migration. The law requires that the immigrant who comes as a rela-

tive have an "affidavit of support", and the practicalities of the

matter require that he have some means of support immediately after

his arrival. Typically, this means that the new immigrant comes to

the same home, or at least the same community as that occupied by his

relatives. While the new immigrant is legally free to move anywhere

he wishes in the United States after his arrival, insufficiencies in

language and job skills place important practical limitations on his

movement. Thus the new law has shifted much of the impact of immi-

gration to areas (such as Hawaii) with large numbers of foreign born

and first-generation-American residents, since these are the persons

who have relatives eligible to immigrate.

What are the constitutional limitations on federal power to

regulate immigration? This question was dealt with in a number of

cases which arose during the latter part of the nineteenth century in

9
connection with federal attempts to limit Chinese immigration. The

answer given by the Supreme Court at that time was that the federal

government was virtually unfettered by constitutional bonds in the

choice of who would or would not be allowed to immigrate. Other

10
cases have confirmed equally broad powers to expel. The only ma-

jor restriction developed by the courts is that aliens who are within

the United States are entitled in most cases to a judicial hearing to
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assert a claim that the law entitles them to stay in the United

States. 11 It would appear that the federal government could consti-

tutionally eliminate immigration altogether, or impose any scheme of

selection, except, perhaps, overt racial discrimination.

Could the federal government use indirect incentives or

disincentives to control immigration? It is difficult to see why in-

direct measures would be used to restrict immigration, given the

availability of direct measures. Some indirect measure, such as ban-

ning aliens residents from non-sensitive federal employment or from

social security benefits would probably be subject to constitutional

attack as violating substantive due process of the law.

Federal incentives to non-resident aliens to come to the

United States would be less subject to attack. Here, assuming that

there was a Congressional finding of the need of immigrants in par-

ticular categories, there would be a clear basis for giving the in-

centives to them and not to others, for the due process clause does

not bar discrimination on the basis of a reasonable classification

for an appropriate public purpose.

b. Emigration

Emigration has never been seriously restricted by United

States law, though certain categories of persons have been subject

to certain restrictions with regard to leaving the country. These

include aliens who have not paid their taxes, 12 fugitives from jus-

tice, and formerly included persons subject to Selective Service



13
registration departing without permission of their draft board.

Aliens leaving the country may lose certain tax and social security

benefits, and may be unable to fulfill the residence requirements

for obtaining citizenship. Any widespread restriction on emigration

would face serious constitutional problems in the light of a number

of Supreme Court decisions which are considered below in the discus-

sion of the legal regulation of short term visits abroad.

2. Short-term Visits

a. Visits of Foreigners to the United States

For many years the United States had a burdensome tourist

visa system that cause foreigners who wished to visit the U.S. con-

siderable inconvenience. More recently, however, Congress and the

Executive have realized the contribution that tourism could make to

the United States balance of trade and have simplified the require-

14
ments for entry by foreign tourists. As in the case of irrmnigra-

tion, Congress could constitutionally prohibit entry by foreign tour-

ists or restrict such entry probably even in a highly discriminatory

manner. Or, on the other hand, the present practice of expending

federal funds for advertisements to encourage foreign tourism and the

approval of special cheap excursion rates for foreign tourists by

federal transportation regulatory agencies could be continued or

greatly expanded without serious constitutional problems.
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b. Visits by American Citizens and Residents Abroad

Visits by citizens and residents of the United States to

other countries have generally been unregulated except for the case

of the categories already mentioned in connection with the discussion

of permanent emigration of persons seeking to avoid their legal

obligations. The Supreme Court has struck down a number of attempts

by federal authorities to refuse passports or limit countries of

destination; 15 thus it would appear that any widespread prohibition

of visits abroad would face serious legal problems. The imposition

of a travel tax on Americans going abroad was seriously discussed

during the 1960's, but such tax legislation never passed Congress.

If such a tax were passed, its constitutionality might well depend

upon its nature. A flat $500 exit fee, which would amount to a pro-

hibition on short-term trips by poor people, might well be found to

be an unconstitutional violation of the due process clause of the

Fifth Amendment, while a 20% luxury tax on expenditures of over $50

per day while abroad might well meet the test of constitutionality.

One important factor in encouraging short term trips abroad

by resident aliens is the provision of the immigration law which

allows them to use their immigration card as the equivalent of pass-

port and visa on their return to the United States. This provision

has even been stretched to cover the so-called "green card" workers

who live in Mexico and Canada and commute to work in the United

States each day. 16 It would clearly be constitutional for the
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government to abolish these simplified formalities and make aliens

who went abroad for short visits go through the whole immigration

procedure anew.

B. Interstate

1. Long-term

a. Movement of Government Personnel and Dependents

The federal government frequently reassigns its personnel

from work in one state to work in another. For states, such as

Hawaii., with large numbers of Federal employees, such assignment may

have a major effect on population migration, particularly considering

the multiplier effect as other migrants come to fill jobs created by

the economic growth caused by the increased federal payroll. In the

case of military personnel, such assignments are typically orders

which must be obeyed under threat of court-martial. Civilian per-

sonnel on the other hand may always resign if they do not like their

new assignment. Both civilian and military personnel who are re-

assigned are offered compensation in the form of travel and reloca-

tion allowances. 17 In addition, civilian personnel who move to

"hardship" posts (such as Hawaii!) are offered incentives such as

18
annual paid vacation travel.

There would appear to be no constitutional limits upon the

power of the government to order military personnel to different

places of duty. An attempt to impose military-type discipline on

ordinary civil servants would obviously face constitutional as

11



well as practical problems, since they would indeed be "deprived of...

liberty without due process of law." However, neither the practice

of giving civil service employees the option of reassignment or dis-

missal nor the use of relocation allowances or incentives would ap-

pear to be open to serious attack.

The federal government undoubtedly affects population move-

ment indirectly by many of its long term spending and purchasing

programs. A state which sought to discourage in-migration could un-

doubtedly decline to accept offered federal funds; however, a state

which sought to encourage in-migration by improving living conditions

with increased federal funds would have to compete in the political

arena with all the other states for a greater share of these funds.

Would a federal program of spending designed to influence

migration directly be subject to attack on constitutional grounds?

Consider for instance a program of paying moving expenses for fami-

lies which sought to move from high unemployment areas to low unem-

ployment areas or from areas where housing was scarce to areas where

it was plentiful.

In general, the courts have refused to disturb federal

economic regulatory legislation provided it bore some reasonable

relation to a legitimate sphere of public regulation and provided it

did not infringe upon any of the basic rights of citizens or resi-

dents (such as the right to vote, the right to move from state to

state, the right to freedom of speech, the right to freedom of

12



religion, etc.). A federal subsidy program to promote and support

certain types of population movement would appear to fall within this

permissible category. On the other hand a federal program prohibit-

ing or taxing the right to move from state to state would appear to

suffer from two serious constitutional infirmities. In the first

place, it would probably violate the constitutional right of inter-

state travel, a right which has gained increasing judicial recogni-

tion in recent years. 19 The leading case of Shapiro v. Thompson,20

which held that long state residence requirements for recipients of

welfare benefits were a violation of the right to move freely from

state to state as protected under the equal protection clause of the

Fourteenth Amendment also held that the similar requirement of Fed-

eral law for the District of Columbia violated the due process clause

of the Fifth Amendment. In the second place, since the American

economy could not function without interstate movement of persons,

the law would have to be drafted so as to permit some persons to

move while forbidding others to do so. The arbitrary classifications

which would have to be made would likewise be subject to attack as

violation of the Fifth Amendment due process rights.
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II, STATE REGULATION OF POPULATION MOVEMENT

A. International

1. Prospective Immigrants

In the nineteenth century, before there was extensive fed-

eral control of foreign immigration, a number of states attempted to

regulate immigration on their own. Various laws of this type were

declared by the courts to be an unconstitutional attempt by the states

21
to usurp power reserved to the federal government. Undoubtedly

the result would be the same today if any state were to enact similar

legislation. Since the situation is one of lack of state power rather

than of unreasonable exercise of such a power, even a showing of a

"compelling state interest" would be of no avail.

The only avenue for states to control international immi-

gration is through the exercise of power delegated by the federal

government. Such state exercise of delegated power has become impor-

tant in the administration of the Immigration Act of 1965, and there

would appear to be no constitutional barrier to further delegation

of this power.

A prerequisite to immigration by a person not in various

special preferred categories and not having close relatives in the

United States is a document from the state employment bureau for the

area to which he wishes to immigrate to the effect that the would-be

immigrant has a bona-fide job offer at the prevailing local wage

rate and there are no American workers available to fill the job.
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Depending upon its view of local employment conditions, and generally

after consultation with local labor union and other interested local

governmental and private organizations, the state employment agency

may cooperate and supply the necessary documents, or may block the

immigration either by demanding a wage rate so high that the prospec-

tive employer will not raise his job offer to meet it, or by refusing

to certify that there are no American workers available to do the

22
job.

The general principle of delegation of power over immigra-

tion to state authorities has not been subjected to serious or suc-

cessful attack. There would be no constitutional barrier to extend-

ing the requirements and delegation further, for instance by requir-

ing state housing authorities to indicate that the immigration would

not have an adverse effect on the local housing market and for the

immigrant to demonstrate that he had made arrangements for adequate

housing. Such changes would require amendment of the immigration

laws.

It should be noted however that once an immigrant has en-

tered the United States, he may change his mind about where he wants

to live or the job he wants to do, and that as with the case of

United States citizens, neither the state nor the federal government

has any power to prevent such changes. Of course, if it can be shown

that the information as to his intentions in his application for a

visa was false and that he had no intention of living or working
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where he indicated, there would be no constitutional barrier to ex-

pelling him for this fraud. 23 More indirect, but important has been

the practice of the United States Immigration and Naturalization

Service, of restricting immigration by administrative fiat in those

categories where workers were likely to change from the jobs origi-

nally taken to jobs in occupations where there is surplus American

labor.24

2. Alien Residents

Immigration may be discouraged indirectly by the creation

of a legal climate of discrimination against aliens. A number of

states have barred aliens from state employment and from the practice

of certain professions, from land ownership and from various other

25
privileges. Such legislation has long since come under constitu-

26
tional attack as a denial of equal protection, and little of it

could be expected to survive a court test today.

Even if constitutional, such legislation may be superseded

by the many treaties the United States has concluded in which citi-

zens of our treaty partners are granted certain privileges in return

for reciprocal treatment of American citizens abroad. Such treaties

take precedence over state law.27
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B. Interstate

1. Short-term Visitors

Any state attempt to regulate short-term visits, for in-

stance by taxing or limiting the number of vehicles or airplanes en-

tering or leaving the state faces a number of serious legal obstacles.

The early case of Crandall v. Nevada, 28 which struck down a tax on

persons leaving a state, is generally interpreted as establishing the

right to travel freely from state to state as one of the basic priv-

ileges of citizens of the United States. The leading case of

Shapiro v. Thompson29 established the principle that burdens upon

this right to travel are constitutional only if shown to be necessary

to promote a compelling state interest. In addition to the "right

to travel" objection to such regulation, there is also the argument,

which has prevailed in many cases, that state regulations on inter-

state transportation, involve an undue burden upon interstate com-

merce or infringe upon an area of interstate commerce whose regula-

tion has been preempted by the federal government.

Under what circumstances might state legislation regulating

or affecting interstate travel be upheld as constitutional? Here the

courts have applied a number of tests. First, the interstate trav-

eler may be taxed or charged the fair costs of the facilities he

30
uses. The state is under no obligation to subsidize airports, sea-

ports, highways or railways for the benefit of interstate travelers.

However, the state may not discriminate between interstate and
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intrastate travelers. Even a law which appears non-discriminatory on

its face may in fact have an improper discriminatory effect, as in

the case of a law imposing a tax on airplane tickets graduated by

distance, which would unfairly burden interstate travelers who would

be buying tickets for longer distances, and would bear no reasonable

relation to the cost of providing airport facilities.

The regulation of many areas of interstate travel is al-

ready out of the states' hands, having been preempted by Congress.

Congress could, at any time, in the exercise of its power to regulate

interstate commerce, preempt other areas of interstate travel legis-

lation, supplanting state legislation with federal law.

Denial of certain benefits of state services to short-

term visitors has so far withstood attack. Given its limited tax

base, the state does have a compelling interest in restricting the

use of costly facilities such as state universities to its own resi-

dents, or in making non-residents pay a fuller share of the cost of

31
instruction. (Discrimination against true non-residents, should

be carefully distinguished from discrimination against new residents,

and from discrimination against persons who are in fact residents but

have wrongfully been classified as non-residents. Such latter types

of discrimination will be discussed below.)

2. Would-be Residents

Attempts by a state to impose direct restrictions upon en-

trance only upon would-be residents would involve much milder
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interference with interstate commerce, since only a small percentage

of interstate travelers are changing residence. However, it would

involve a much more serious interference with the right to travel,

since recent Supreme Court cases have held that the right to change

residence is one of the most basic aspects of this right. In the

32
leading case of Edwards v. California, California legislation de-

signed to prevent immigration by indigents from other states was

held to be invalid. It would appear from the language of this and

other cases that state legislation which was aimed at stopping all,

or certain classes of interstate migrants at the border would suffer

from a hopeless constitutional infirmity. Cases involving state

legislation which permits migration, but discourages it, by placing

the new resident in an inferior legal position would appear to be

distinguishable. Such cases will be discussed in the next section.

As was mentioned above, the federal government has the

power to order military personnel to new duty stations and to trans-

fer federal civil service employees. Most states compete to obtain

such assignments because of the economic effects of the inflow of

federal payroll money. Thus it would probably be relatively easy

politically for states to secure a reduction of the transfer in of

federal personnel either informally, or if Congress chose to so pro-

vide, through some formal mechanism such as now applies to the immi-

gration laws. Because of competition from other states, it would be

difficult for states to secure an increase in the assignment of fed-

eral personnel.
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Any state attempt to impose legal restriction upon the

movement of federal government personnel would clearly be an uncon-

stitutional usurpation of federal power.

3. New Residents

Most states have laws on their books which discriminate

against new residents in a variety of areas, including voting, hold-

ing public office, state employment, practicing a profession, eligi-

bility for welfare and other benefits, eligibility for admission,

low tuition and scholarships at state universities. 33 These laws,

taken as a whole probably tend somewhat to discourage long term pop-

ulation movement. Two recent Supreme Court cases, one invalidating

residence requirements for welfare 34 and another invalidating resi-

dence requirements for voting 35 have thrown grave doubt on the va-

lidity of all legislation imposing lengthy residence requirements.

(The voting case allowed a maximum of a 30 day requirement for de-

termination of the voter's qualification.) Lower courts have already

applied the welfare decision by analogy in a number of areas, such

as admission to the practice of a profession,
36

 and admission to

public housing. 37 Durational residence requirements which had not

fallen when this paper was written, such as those for state employ-

ment, 38 seem surely doomed to fall as soon as they are attacked in

court.

Two grounds have been advanced by the courts as the basis

for invalidating short-term residence requirements. The case of

Shapiro v. Thompson emphasized the burden created upon the right to

20



travel (by denial of welfare benefits to new residents) and stated

that state legislation discriminating against a certain group of

citizens by burdening the exercise of such a 'basic right would be up-

39
held only if a compelling and legitimate state interest were shown.

The language of the Supreme Court in this case and in the more re-

cent case outlawing long residence requirements for voting have made

it clear that the showing by the state of an interest so compelling

as to allow discrimination between new and old residents is an almost

impossible task. If the only compelling interest the state has in

passing legislation is that of discouraging or preventing immigration

such legislation appears doomed by the holding of the Supreme Court

that such an interest "may not constitutionally be promoted" by the

state government.
40

Even if the legislation does promote a compelling state

interest other than discouraging in-migration, it still must over-

come the general equal protection arguments that there is no rea-

sonable basis for the distinction made between different classes of

citizens, or that the basis of discrimination is in fact one pro-

hibited by prior constitutional decisions (e.g., de facto racial

basis) .

It was mentioned above that a state might make interstate

travelers pay a fair share of the cost of the facilities they use.

Analogously it has been held that where the state has a contribu-

tory insurance type of benefit scheme, higher benefits may properly

21



be given to older residents who have contributed longer. may

be that extensions upon this holding will form a growing loophole in

what now appears to be almost total prohibition of significant state

discrimination against new residents.

4. Residents

State laws applicable to all residents alike still may en-

courage or discourage migration or shape the patterns of migration.

Major areas of indirect controls of this nature include taxation,

education, welfare, and zoning. State legislation in these areas

faces much less in the way of constitutional obstacles. Since there

is no special effect upon interstate travelers, arguments based upon

the right to travel or interstate commerce regulation have no place.

Rather such state controls are judged under traditional equal pro-

tection grounds, and will be upheld if they have any reasonable

basis, even though different groups of citizens are treated differ-

ently, provided again that there is no infringement upon such pro-

hibited areas as racial discrimination.

Thus a state might attract elderly citizens by a program

of old age assistance or discourage them by high ungraduated taxes.

The recent Supreme Court Case of Dandridge v. Williams 42 upheld

legislation providing a maximum welfare benefit no matter how large

the family. Similar legislation might discourage some in-migration

by large families. A wide variety of other types of legislation
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could be conceived which would have major effects upon population

movement patterns without overtly discriminating against new

entrants.

A major area of indirect control of population movement

is zoning. By the zoning system adopted, a state or locality in-

directly determines the size and income level of families which can

afford to live there and thus controls in-migration. Zoning, which

was long held in respect as a progressive means for improving the

quality of urban and suburban life has now increasingly come under

attack as being an invidious method of racial and economic discrimi-

nation in residential opportunity. Only a few points can be touched

in this paper; the interested reader is referred to the extensive
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literature on the subject.

Early court decisions upheld zoning as a legitimate exer-

cise of state regulatory power, provided that the zoning was done

as a part of an overall land use plan. Recent decisions however

have held that zoning regulations for a substantial area (e.g., a

county) will be found unconstitutional even though they form part

of a comprehensive land use plan, if their effect is to exclude

large groups of the population. 44 The attack on "exclusionary"

zoning began with suits against so-called "snob zoning" -- 2 and 4

acre lot size requirements. 45 A more recent Pennsylvania case,

which has attracted much attention, invalidated a county zoning or-
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dinance whose effect was to prohibit apartments in the county,
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The larger the area from which lower-income groups (or, indirectly,

racial minorities) are excluded, the more suspect the zoning

legislation.

One careful study, for instance, found that almost all of

northeast New Jersey was so zoned as to exclude mobile homes and low

cost housing. 47 This had occurred not through legislation at the

state level, but through the effort by the various communities to ex-

clude "undesirable" elements. There is no doubt that such major areas

of exclusionary zoning will become the subject of increasingly severe

constitutional attack, not only as denials of equal protection, since

they amount to indirect racial discrimination and affect the basic

right of choice of place of residence, but also because they affect

the recently reemphasized right to move from state to state.

A few states, for instance Hawaii, have statewide zoning.

Such states are both more and less vulnerable to the impact of the

recent constitutional decisions on exclusionary zoning. They are

less vulnerable, in that their state plan will almost inevitably in-

elude provision somewhere for small-lot single-family homes or for

high-density apartments. They are more vulnerable in that if some

form of inexpensive housing, e.g., mobile homes, is banned completely,

the statewide nature of the ban makes the zoning scheme easier to

attack as a violation of the right to move from state to state.

24



The zoning power, while it remains one of the most impor-

tant of the instruments for regulation of population movement in the

hands of the state, must be exercised with extreme caution in the

light of these recent decisions.

When state legislation, though non-discriminatory, becomes

burdensome on federal government employees in the state, the federal

government has the power to exempt federal employees from the effect

of such legislation. The most notable federal enactment of this type

is the Soldiers and Sailors Civil Relief Act of 1940, which exempts

military personnel from a variety of taxes and other legal inconve-

niences which might otherwise accompany their transfer from state to
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state.

CONCLUSION

This paper has attempted a survey of the extent of and

constitutional limitations upon federal and state regulation of popu-

lation movement. There are indeed many such limitations. However,

there is broad scope for realignment of federal-state power relation-

ships in international immigration by delegation of state power.

There is also broad scope for indirect regulation of population move-

ment through federal and state legislation provided discrimination

in favor of long-term state-residents is avoided.
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I. IMMIGRATION

A. Federal Power

In 1882 Congress passed "An Act to Regulate Immigration."

In The Bead Money Cases, 112 U.S. 580 (1884), this law, which imposed

a tax on immigration, was attacked as an unconstitutional exercise

of Federal. power. The Supreme Court rejected arguments that this

law was an improper exercise of federal taxing power and upheld it

as a legitimate exercise of the power of Congress to regulate for-

eign commerce, stating:

The burden imposed on the ship owner by
this statute is the mere incident of the regula-
tion of commerce--of that branch of foreign com-
merce which is involved in immigration. The
title of the act, "An Act to regulate immigra-
tion," is well chosen. It describes, as well as
any short sentence can describe it, the real pur-
pose and effect of the statute. Its provisions,
from beginning to end, relate to the subject of
immigration, and they are aptly designed to miti-
gate the evils inherent in the business of bring-
ing foreigners to this country, as those evils
affect both the immigrant and the people among
whom he is suddenly brought and left to his own
resources.

It is true not much is said about protecting
the ship owner. But he is the man who reaps the
profit from the transaction, who has the means to
protect himself and knows well how to do it, and
whose obligations in the premises need the aid of
the statute for their enforcement. The sum de-
manded of him is not, therefore, strictly speaking,
a tax or duty within the meaning of the Constitu-
tion. The money thus raised, though paid into the
Treasury, is appropriated in advance to the uses
of the statute, and does not go to the general
support of the government. It constitutes a fund
raised from those who are engaged in the trans-
portation of these passengers, and who make profit
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out of it, for the temporary care of the passen-
gers whom they bring among us and for the protec-
tion of the citizens among whom they are landed.

If this is an expedient regulation of com-
merce by Congress; and the end to be attained is
one falling within that power, the act is not
void, because, within a loose and more extended
sense than was used in the Constitution, it is
called a tax. In the case of Veazie Bank v.
Fenno, 8 Wall, 533,549, the enormous tax of
eight per cent per annum on the circulation of
State banks, which was designed, and did have
the effect, to drive all such circulation out of
existence, was upheld because it was a means
properly adopted by Congress to protect the cur-
rency which it had created, namely, the legal-
tender notes and the notes of the national banks.
It was not subject, therefore, to the rules which
would invalidate an ordianry tax pure and simple.

B. Preference Categories

The 1965 amendments to the immigration laws established

the following scheme of preferences (8 U.S. Code Sec. 1153):

§ 1153. Allocation of isranigrant visas.

(a) Categories of preference priorities; per
centum limitations; conditional entries; wait-
ing lists.

Aliens who are subject to the numerical lim-
itations specified in section 1151(a) of this ti-
tle shall be allotted visas or their conditional
entry authorized, as the case may be, as follows:

(1) Visas shall be first made available, in
a number not to exceed 20 per centum of the num-
ber specified in section 1151(a)(ii) of this ti-
tle, to qualified immigrants who are the unmar-
ried sons or daughters of citizens of the United
States.
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(2) Visas shall next be made available, in
a number not to exceed 20 per centum of the num-
ber specified in section 1151(a)(ii) of this ti-
tle, plus any visas not required for the classes
specified in paragraph (1) of this subsection, to
qualified immigrants who are the spouses, unmar-
ried sons or unmarried daughters of an alien law-
fully admitted for permanent residence.

(3) Visas shall next be made available, in
a number not to exceed 10 per centum of the num-
ber specified in. section 1151(a)(ii) of this ti-
tle, to qualified immigrants who are members of
the professions, or who because of their excep-
tional ability in the sciences or the arts will
substantially benefit prospectively the national
economy, cultural interests, or welfare of the
United States.

(4) Visas shall next be made available, in
a number not to exceed 10 per centum of the num-
ber specified in section 1151(a)(ii) of this ti-
tle, plus any visas not required for the classes
specified in paragraphs (1) through (3) of this
subsection, to qualified immigrants who are the
married sons or the married daughters of citizens
of the United States,

(5) Visas shall next be made available, in
a number not to exceed 24 per centum of the num-
ber specified in section 1151(a)(ii) of this ti-
tle, plus any visas not required for the classes
specified in paragraphs (1) through (4) of this
subsection., to qualified immigrants who are the
brothers or sisters of citizens of the United
States.

(6) Visas shall next be made available, in
a number not to exceed 10 per centum of the num-
ber specified in section 1151(a)(ii) of this ti-
tle, to qualified immigrants who are capable of
performing specified skilled or unskilled labor,
not of a temporary or seasonal nature, for which
a. shortage of employable and willing persons ex-
ists in the United States.
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C. Lack of State Power

Henderson v. Mayor of New York, 92 U.S. 259 (1875) concerns

a New York law which had the purpose and effect of imposing a tax

upon the owners of vessels "for the privilege of landing in New York

passengers transported from foreign countries." The state statute

was held invalid as an invasion of the exclusive federal competence

to regulate foreign commerce. The court stated:

[ lit is clear, from the nature of our com-
plex form of government, that, whenever the sta-
tute of a State invades the domain of legisla-
tion which belongs exclusively to the Congress
of the United States, it is void, no matter un-
der what class of powers it may fall, or how
closely allied to powers conceded to belong to
the States.

In denying that the absence at that time of federal immi-

gration legislation gave the states power to enact laws upon the

subject, the court stated:

[ U]nder the commerce clause of the Consti-
tution, or within its compass, there are powers,
which, from their nature, are exclusive in Con-
gress ; and, in the case of Cooly v. The Board
of Wardens, it was said, that "whatever sub-
jects of this power are in their nature national,
or admit of one uniform system or plan of regu-
lation, may justly be said to be of such a nature
as to require exclusive legislation by Congress."
A regulation which imposes onerous, perhaps im-
possible, conditions on those engaged in active
commerce with foreign nations, must of necessity
be national in its character. It is more than
this; for it may properly be called international.
It belongs to that class of laws which concern the
exterior relation of this whole nation with other
nations and governments. If our government should
make the restrictions of these burdens on commerce
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the subject of a treaty, there could be no doubt
that such a treaty would fall within the power
conferred on the President and the Senate by the
Constitution. It is in fact, in an eminent de-
gree, a subject which concerns our international
relations, in regard to which foreign nations
ought to be considered and their rights respected,
whether the rule be established by treaty or by
legislation.

It is equally clear that the matter of these
statutes may be, and ought to be, the subject of
a uniform system or plan. The laws which govern
the right to land passengers in the United States
from other countries ought to be the same in New
York, Boston, New Orleans, and San Francisco. A
striking evidence of the truth of this proposi-
tion is to be found in the similarity, we might
almost say in the identity, of the statutes of
New York, of Louisiana, and California, now be-
fore us for consideration in these three cases.

It is apparent, therefore, that, if there be
a class of laws which may be valid when passed by
the States until the same ground is occupied by a
treaty or an act of Congress, this statute is not
of that class.

D. Status of Aliens

A series of cases have imposed severe constitutional re-

strictions upon state discrimination against aliens. Notable among

these was Takahashi v. Fish and Game Commission, 334 U.S. 410 (1948),

decided at a time when Japanese were ineligible for citizenship.

In this case, the court stated (footnotes omitted):

The respondent, Torao Takahashi, born in
Japan, came to this country and became a resident
of California in 1907. Federal laws, based on
distinctions of "color and race," Toyota V.
United States, 268 U.S. 402, 411-412, have permit-
ted Japanese and certain other non-white racial
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groups to enter and reside in the country, but
have made them ineligible for United States cit--
izenship. The question presented is whether
California can, consistently with the Federal
Constitution and laws passed pursuant to it, use
this federally created racial ineligibility for
citizenship as a basis for barring Takahashi from
earning his living as a commercial fisherman in
the ocean waters off the coast of California.

It does not follow, as California seems to
argue, that because the United States regulates
immigration and naturalization in part on the
basis of race and color classifications, a state
can adopt one or more of the same classifica-
tions to prevent lawfully admitted aliens within
its borders from earning a living in the same
way that other state inhabitants earn their liv-
ing. The Federal Government has broad constitu-
tional powers in determining wheat aliens shall
be admitted to the United States, the period
they may remain, regulation of their conduct be-
fore naturalization, and the terms and conditions
of their. naturalization. See Hines V. Davidowita,
312 U.S. 52, 66. Under the Constitution the
states are granted no such powers; they can nei-
ther add to nor take from the conditions lawful-
ly imposed by Congress upon admission, naturali-
zation and residence of aliens in the United
States or the several states. State laws which
impose discriminatory burdens upon the entrance
or residence of aliens lawfully within the United
States conflict with this constitutionally de-
rived federal power to regulate immigration, and
have accordingly been held invalid. Moreover,
Congress, in the enactment of a comprehensive
legislative plan for the nation-wide control and
regulation of immigration and naturalization,
has broadly provided:

"All persons within the jurisdiction of
the United States shall have the same
right in every State and Territory to
make and enforce contracts, to sue, be
parties, give evidence, and to the full
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and equal benefit of all laws and pro-

ceedings for the security of persons

and property as is enjoyed by white
citizens, and shall be subject to like

punishment, pains, penalties, taxes,

licenses, and exactions of every kind,

and to no other." 16 Stat. 140, 144,

8 U.S.C. 9 41,

The protection of this section has been held to

extend to aliens as well as to citizens. Con-

sequently the section and the Fourteenth Amend-

ment on which it rests in part protect "all
persons" against state legislation bearing un-

equally upon them either because of alienage
or color. See Hurd v. Hodge, 334 U.S. 24.
The Fourteenth Amendment and the. laws adopted

under its authority thus embody a general pol-
icy that all persons lawfully in this country

shall abide "in any state" on an equality of

legal privileges with all citizens under non-
discriminatory laws.

II. MOVEMENT WITHIN THE UNITED STATES

A. State Taxation of Interstate Transportation

Guidelines for state taxation of interstate transportation

were related by the United States Supreme Court in Evansville-

Vandenburgh Airport Authority District v. Delta Airlines, United

States Law Week , 40 (1972) 4391. The opinion of the court stated

(footnotes omitted):

The question is whether a charge by a State

or municipality of $1 per commercial airline pas-
senger to help defray the costs of airport con-

struction and maintenance violates the Federal

Constitution. Our answer is that, as imposed in

these two cases, the charge does not violate the
Federal Constitution.
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We begin our analysis with consideration of
the contention of the commercial airlines in both
cases that the charge is constitutionally invalid
under the Court's decision in Crandall v. Nevada,
73 L.S. 35 (1867). There the Court invalidated
a Nevada statute that levied a "tax of one dollar
upon every person leaving the state by any rail-
road, stagecoach, or other vehicle engaged or em-
ployed in the business of transporting passengers
for hire." The Court approached the problem as
one of whether levy of "any tax of that character,"
whatever its amount, impermissibly burdened the
constitutionally protected right of citizens to
travel. In holding that it did, the Court rea-
soned:

"[If the State can tax a railroad pas-
senger one dollar, it can tax him one
thousand dollars. If one State can do
this, so can every other State. And
thus one or more States covering the
only practicable routes of travel from
the east to the west, or from the north
to the south, may totally prevent or
seriously burden all transportation of
passengers from one part of the country
to the other." 73 U.S., at 46.

The Nevada charge, however, was not limited,
as are the Indiana and New Hampshire charges be-
fore us, to travelers asked to bear a fair share
of the costs of providing public facilities that
further travel. The Nevada tax applied to pas-
sengers traveling interstate by privately owned
transportation, such as railroads. Thus the tax
was charged without regard to whether Nevada pro-
vided any facilities for the passengers required
to pay the tax. Cases decided since Crandall

have distinguished it on that ground and have
sustained taxes "designed to make [interstate]
commerce bear a fair share of the cost of the
local government whose protection it enjoys."
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We therefore regard it as settled that a
charge designed only to make the user of state-
provided facilities pay a reasonable charge to
help defray the costs of their construction and
maintenance may constitutionally be imposed on
interstate and domestic users alike. The prin-
ciple that burdens on the right to travel are
constitutional only if shown to be necessary to
promote a compelling state interest has no ap-
plication in this context. See Shapiro v.
Thompson, 394 U.S. 618 (1969). The facility
provided at public expense aids rather than
hinders the right to travel. A permissible
charge to help defray the cost of the facility
is therefore not a burden in the constitutional
sense.

Thus, while state or local tolls must re-
flect a "uniform, fair and practical standard"
relating to public expenditures, it is the
amount of the tax, not its formula, that is of
central concern. At least so long as the toll
is based on some fair approximation of use or
privilege for use, as was that before us in
Capitol Greyhound, and is neither discrimina-
tory against interstate commerce nor excessive
in comparison with the governmental benefit
conferred, it will pass constitutional muster,
even though some other formula might reflect
more exactly the relative use of the state fa-
cilities by individual users.

We conclude, therefore, that the provi-
sions before us impose valid charges on the
use of airport facilities constructed and
maintained with public funds. Furthermore,
we do not think that they conflict with any
federal policies furthering uniform national
regulation of air transportation. No federal
statute or specific congressional action or
declaration evidences a Congressional purpose
to deny or pre-empt state and local power to
levy charges designed to help defray the costs
of airport construction and maintenance.
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B. Denial of Entry

The case of Edwards v. California, 314 U.S. 160 (1941),

enunciated a doctrine of freedom of travel which has taken on in-

creasing importance. The opinion of the court stated (footnotes

omitted):

The facts of this case are simple and are
not disputed. Appellant is a citizen of the
United States and a resident of California. In
December, 1939, he left his home in Marysville,
California, for Spur, Texas, with the intention
of bringing back to Marysville his wife's broth-
er, Frank Duncan, a citizen of the United States
and a resident of Texas. When he arrived in
Texas, appellant learned that Duncan had last
been employed by the Works Progress Administra-
tion. Appellant thus became aware of the fact
that Duncan was an indigent person and he con-
tinued to be aware of it throughout the period
involved in this case. The two men agreed that
appellant should transport Duncan from Texas to
Marysville in appellant's automobile. Accord-
ingly, they left Spur on January 1, 1940, entered
California by way of Arizona on January 3, and
reached Marysville on January 5. When he left
Texas, Duncan had about $20. It had all been
spent by the time he reached Marysville. He
lived with appellant for about ten days until he
obtained financial assistance from the Farm Se-
curity Administration. During the ten day in-

P terval, he had no employment.

In Justice Court a complaint was filed
against appellant under § 2615 of the Welfare
and Institutions Code of California, which pro-
vides: "Every person, firm or corporation or of-
ficer or agent thereof that brings or assists in
bringing into the State any indigent person who
is not a resident of the State, knowing him to
be an indigent person, is guilty of a misdemeanor."
On demurrer to the complaint, appellant urged
that the Section violated several provisions of
the Federal Constitution. The demurrer was
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overruled, the cause was tried, appellant was
convicted and sentenced to six months impris-
onment in the county jail, and sentence was
suspended.

Article I, b 8 of the Constitution dele-
gates to the Congress the authority to regu-
late interstate commerce. And it is settled
beyond question that the transportation of per-
sons is "commerce," within the meaning of that
provision. It is nevertheless true, that the
States are not wholly precluded from exercising
their police power in matters of local concern
even though they may thereby affect interstate
commerce. California v. Thompson, 313 U.S. 109,
113. The issue presented in this case, there-
fore, is whether the prohibition embodied in
® 2615 against the "bringing" or transportation
of indigent persons into California is within
the police power of that State. We think that
it is not, and hold that it is an unconstitu-
tional barrier to interstate commerce.

The grave and perplexing social and eco-
nomic dislocation which this statute reflects
is a matter of common knowledge and concern.
We are not unmindful of it. We appreciate that
the spectacle of large segments of our popula-
tion constantly on the move has given rise to
urgent demands upon the ingenuity of government.
Both the brief of the Attorney General of Cali-
fornia and that of the Chairman of the Select
Committee of the House of Representatives of
the United States, as conieus curiae, have sharp-
ened this appreciation. The State asserts that
the huge influx of migrants into California in
recent years has resulted in problems of health,
morals, and especially finance, the proportions
of which are staggering. It is not for us to
say that this is not true. We have repeatedly
and recently affirmed, and we now reaffirm, that
we do not conceive it our function to pass upon
"the wisdom, need, or appropriateness" of the
legislative efforts of the States to solve such
difficulties. See Olsen V. Nebraska, 313 U.S.
236, 246.
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But this does not mean that there are no
boundaries to the permissible area of State leg-
islative activity. There are. And none is more
certain than the prohibition against attempts on
the part of any single State to isolate itself
from difficulties common to all of them by re-
straining the transportation of persons and prop-
erty across its borders. It is frequently the
case that a State might gain a momentary respite
from the pressure of events by the simple expe-
dient of shutting its gates to the outside world.
But, in the words of Mr. Justice Cardozo: "The
Constitution was framed under the dominion of a
political, philosophy less parochial in range. It
was framed upon the theory that the peoples of the
several States must sink or swim together, and
that in the long run prosperity and salvation are
in union and not division." Baldwin v. Seelig,
294 U.S. 511, 523.

It is difficult to conceive of a statute
more squarely in conflict with this theory than
the Section challenged here. Its express purpose
and inevitable effect is to prohibit the transpor-
tation of indigent persons across the California
border. The burden upon interstate commerce is
intended and innnediate; it is the plain and sole
function of the statute. Moreover, the indigent
non-residents who are the real victims of the
statute are deprived of the opportunity to exert
political pressure upon the California legisla-
ture in order to obtain a change in policy.
South Carolina Highway Dept. v. Barrndell Bros.,
303 U.S. 177, 185, n. 2. We think this statute
must fail under any known test of the validity
of State interference with interstate commerce.

C. Durational Residence Requirements

1. Voting

In Dunn v. Blumstein, United St ates Law Week , 40 (1972),

4269, the United States Supreme Court held that long durational

residence requirements for voting were unconstitutional. The case
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contains an important exposition of the legal nature of the right to

travel. In its opinion, the court stated (footnotes omitted):

The subject of this lawsuit is the dura-
tional residence requirement. Appellee does not
challenge Tennessee's power to restrict the vote
to bona fide Tennessee residents. Nor has Ten-
nessee ever disputed that appellee was a bona
fide resident of the State and county when he
attempted to register. But Tennessee insists
that, in addition to being a resident, a would-
be voter must have been a resident for a year
in the State and three months in the country.
It is this additional duiationai residence re-
quirement which appellee challenges.

Durational residence laws penalize those
persons who have traveled from one place to an-
other to establish a new residence during the
qualifying period. Such laws divide residents
into two classes, old residents and new resi-
dents, and discriminate against the latter to
the extent of totally denying them the oppor-
tunity to vote. The constitutional question
presented is whether the Equal Protection
Clause of the Fourteenth Amendment permits a
State to discriminate in this way among its
citizens.

To decide whether a law violates the
Equal Protection Clause, we look, in essence,
to three things: the character of the classi-
fication in question; the individual interests
affected by the classification; and the govern-
mental interests asserted in support of the
classification. Cf. Williams v. Rhodes, 393
U.S. 23, 30 (1968). In considering laws chal-
lenged under the Equal Protection Clause, this
Court has evolved more than one test, depend-
ing upon the interests affected and the classi-
fication involved. First, then, we must deter-
mine what standard of review is appropriate.
In the present case, whether we look to the
benefit withheld by the classification (the op-
portunity to vote) or the basis for the classi-
fications (recent interstate travel) we conclude
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that the State must show a substantial and com-
pelling reason for imposing durational residence
requirements.

We concluded that if a challenged statute
grants the right to vote to some citizens and
denies the franchise to others, "the Court
must determine whether the exclusions are nec-
cessary to promote a compelling state interest."

This exacting test is appropriate for an-
other reason, never considered on Pruedling:
Tennessee's durational residence laws classify
bona fide residents on the basis of recent trav-
el, penalizing those persons, and only those
persons, who have gone from one jurisdiction to
another during the qualifying period. Thus,
the durational residence requirement directly
impinges on the exercise of a second fundamental
personal right, the right to travel.

We considered such a durational residence
requirement in Shapiro v. Thompson, supra,
where the pertinent statutes imposed a. one-year
waiting period for interstate migrants as a
condition to receiving welfare benefits.

Tennessee attempts to distinguish Shapiro
by urging that "the vice of the welfare sta-
tute in Shapiro ... was its objective to deter
interstate travel." Brief, at 13. In Tennes-
see ` s view, the compelling state interest test
is appropriate only where there is "some evi-
dence to indicate a deterrence of or infringe-
ment on the right to travel ...." Ibid. Thus,
Tenneessee seeks to avoid the clear command of
Shapiro by arguing that durational residence
requirements for voting neither seek to deter
travel nor actually do deter such travel. in
essence, Tennessee argues that the right to
travel is not abridged here in any constitu-
tionally relevant sense.
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This view represents a fundamental misunder-

standing of the law. It is irrelevant whether

disenfranchisement or denial of welfare is the

more patent deterrent to travel. Shapiro did not
rest upon a finding that denial of welfare actu-

ally deterred travel. Nor have other "right to

travel" cases in this Court always relied on the

presence of actual deterrence. In Shapiro we ex-
plicitly stated that the compelling state inter-

est test would be triggered by "any classifica-

tion which served to penalize the exercise of
that right [to travel] ...,U

We turn, then, to the question of whether

the State has shown that durational residence re-
quirements are needed to further a sufficiently

substantial state interest. We emphasize again

the difference between bona fide residence re-
quirements and durational residence requirements.

We have in the past noted approvingly that the

States have the power to require that voters be
bona fide residents of the relevant political

subdivision.

The State's legitimate purpose is to deter-
mine whether certain persons in the community

are bona fide residents. A. durational residence
requirement creates a classification which may,

in a crude way, exclude nonresidents from that

group. But it also excludes many residents.
Given the state's legitimate purpose and the
individual interests which are affected, the

classification is all too imprecise.

It may well be true that new residents as a

group know less about state and local issues than
older residents; and it is surely true that du-

rational residence requirements will exclude some

people from voting who are totally uninformed

about election matters. But as devices to limit
the franchise to minimally knowledgeable residents,
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the conclusive presumptions of durational resi-
dence requirements are much too crude. They ex-
clude too many people who should not, and need
not, be excluded. They represent a requirement
of knowledge unfairly imposed on only some citi-
zens. We are aware that classifications are al-
ways imprecise. By requiring classifications to
be tailored to their purpose, we do not secretly
require the impossible. Here, there is simply
too attenuated a relationship between the state
interest in an informed electorate and the fixed
requirement that voters must have been residents
in the State for a year and the county for three
months. Given the exacting standard of preci-
sion we require of statutes affecting constitu-
tional rights, we cannot say that durational
residence requirements are necessary to further
a compelling state interest.

Concluding that Tennessee has not offered
an adequate justification for its durational res-
idence laws, we affirm the judgment of the court
below.

2. Welfare.

In the case of Shapiro v. Thompson, 394 U.S. 618 (1969),

the Supreme Court severely limited the powers of the states to dis-

criminate against new residents. The court stated (most footnotes

omitted);

These three appeals were restored to the
calendar for reargument. 392 U.S. 920 (1968).
Each is an appeal from a decision of a three-
judge District Court holding unconstitutional a
State or District of Columbia statutory provi-
sion which denies welfare assistance to resi-
dents of the State or District who have not re-
sided within their jurisdictions for at least
one year immediately preceding their applica-
tions for such assistance. We affirm the judg-
ments of the District Courts in the three cases.
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There is no dispute that the effect of the

waiting-period requirement in each case is to

create two classes of needy resident families in-

distinguishable from each other except that one
is composed of residents who have resided a year

or more, and the second of residents who have re-

sided less than a year, in the jurisdiction. On

the basis of this sole difference the first class
is granted and the second class is denied welfare

aid upon which may depend the ability of the fam-

ilies to obtain the very means to subsist--food,

shelter, and other necessities of life. In each
case, the District Court found that appellees met

the test for residence in their jurisdictions, as

well as all other eligibility requirements except
the requirement of residence for a full year prior

to their applications. On reargument, appellees'
central contention is that the statutory prohibi-

tion of benefits to residents of less than a year

creates a classification which constitutes an in-

vidious discrimination denying them equal protec-
tion of the laws. We agree. The interests which

appellants assert are promoted by the classifica-

tion either may not constitutionally be promoted
by government or are not compelling governmental

interests.

We do not doubt that the one-year waiting-

period device is well suited to discourage the

influx of poor families in need of assistance.
An indigent who desires to migrate, resettle,

find a new job, and start a new life will doubt-
less hesitate if he knows that he must risk mak-

ing the move without the possibility of falling
back on state welfare assistance during his first

year of residence, when his need may be most acute.

But the purpose of inhibiting migration by needy
persons into the State is constitutionally imper-

missible.

This Court long ago recognized that the na-

ture of our Federal Union and our constitutional
concepts of personal liberty unite to require

that all citizens be free to travel throughout

the length and breadth of our land uninhibted by
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statutes, rules, or regulations which unreason--
ably burden or restrict this movement. That
proposition was early stated by Chief Justice
Taney in the Passenger Cases, 7 How. 283, 492
(1849):

"For all the great purposes for which
the Federal government was formed, we
are one people, with one common coun-
try. We are all citizens of the
United States; and, as members of the
same community, must have the right
to pass and repass through every part
of it without interruption, as freely
as in our own States."

We have no occasion to ascribe the source
of this right to travel interstate to a partic-
ular constitutional provision. It suffices
that, as MR. JUSTICE STEWART said for the Court
in United States v. Guest, 383 U.S. 745, 757-
758 (1966):

"The constitutional right to travel
from one State to another ... occu-
pies a position fundamental to the
concept of our Federal Union. It is
a right that has been firmly estab--
lished and repeatedly recognized.

...[T]he right finds no explicit
mention in the Constitution. The
reason, it has been suggested, is
that a right so elementary was con-
ceived from the beginning to be a
necessary concomitant of the strong-
er Union the Constitution created.
In any event, freedom to travel
throughout the United States has
long been recognized as a basic
right under the Constitution."

Thus, the purpose of deterring the in-
migration of indigents cannot serve as justi-
fication for the classification created by
the one-year waiting period, since that pur-
pose is constitutionally impermissible. If a
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law has "no other purpose ... then to chill the

assertion of constitutional rights by penalizing

those who choose to exercise them, then it [is]
patently unconstitutional." United States v.
Jackson, 390 U.S. 570, 581 (1968).

Alternatively, appellants argue that even if

it is impermissible for a State to attempt to de-
ter the entry of all indigents, the challenged

classification may be justified as a permissible

state attempt to discourage those indigents who

would enter the State solely to obtain larger
benefits. We observe first that none of the sta-

tutes before us is tailored to serve that objec-
tive. Rather, the class of barred newcomers is

all-inclusive, lumping the great majority who

come to the State for other purpose with those

who come for the sole purpose of collecting
higher benefits. Tn. actual operation, therefore,

the three. statutes enact what in effect are non-
rebuttable presumptions that every applicant for

assistance in his first year of residence came
to the jurisdiction solely to obtain higher bene-

fits. Nothing whatever in any of these records

supplies any basis in fact for such a presumption.

More fundamentally, a State may no more try

to fence out those indigents who seek higher wel-
fare benefits than it may try to fence out indi-

gents generally. Implicit in any such distinction
is the notion that indigents who enter a State with

the hope of securing higher welfare benefits are

somehow less deserving than indigents who do not
take this consideration into account. But we do

not perceive why a mother who is seeking to make a
new life for herself and her children should be re-

garded as less deserving because she considers,
among others factors, the level of a State's pub-

lic assistance. Surely such a mother is no less
deserving than a mother who moves into a particular

State in order to take advantage of its better ed-

ucational facilities.

Appellants argue further that the challenged
classification may be sustained as an attempt to

distinguish between new and old residents on the

basis of the contribution they have made to the

community through the payment of taxes. We have
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difficulty seeing how long-term residents who
qualify for welfare are making a greater pres-
ent contribution to the State in taxes than in-
digent residents who have recently arrived. If
the argument is based on contributions made in
the past by the long-term residents, there is
some question, as a factual matter, whether this
argument is applicable in Pennsylvania where the
record suggests that some 40% of those denied
public assistance because of the waiting period
had lengthy prior residence in the State. But
we need not rest on the particular facts of these
cases. Appellants` reasoning would logically
permit the State to bar new residents from schools,
parks, and libraries or deprive them of police
and fire protection. Indeed it would permit the
State to apportion all benefits and services ac-
cording to the past tax contributions of its cit-
izens. The Equal Protection Clause prohibits
such an apportionment of state services,l0

We recognize that a State has a valid inter-
est in preserving the fiscal integrity of its
programs. It may legitimately attempt to limit
its expenditures, whether for public assistance,
public education, or any other program. But a
State may not accomplish such a purpose by in-
vidious distinctions between classes of its
citizens. It could not, for example, reduce ex-
penditures for education by barring indigent
children from its schools. Similarly, in the
cases before us, appellants must do more than
show that denying welfare benefits to new resi-
dents saves money. The saving of welfare costs
cannot justify an otherwise invidious classifi-
cation.

In sum, neither deterrence of indigents
from migrating to the State nor limitation of
welfare benefits to those regarded as contrib-
uting to the State is a constitutionally per-
missible state objective.

10

We are not dealing here with state insur-
ance programs which may legitimately tie the
amount of benefits to the individual's contribu-
tions.
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The waiting period requirement in the Dis-
trict of Columbia Code involved in No. 33 is al-
so unconstitutional even though it was adopted
by Congress as an exercise of federal power. In
terms of federal power, the discrimination cre-
ated by the one-year requirement violates the
Due Process Clause of the Fifth Amendment.
"[W]hile the Fifth Amendment contains no equal
protection clause, it does forbid discrimination
that is 'so unjustifiable as to be violative of
due process.'' Schneider v. Rusk, 377 U.S. 163,
168 (1964); Bolling v. Sharpe, 347 U.S. 497
(1954). For the reasons we have stated in in-
validating the Pennsylvania and Connecticut pro-
visions, the District of Columbia provision is
also invalid--the Due Process Clause of the Fifth
Amendment prohibits Congress from denying public
assistance to poor persons otherwise eligible
solely on the ground that they have not been res-
idents of the District of Columbia for one year
at the time their applications are filed.

3. Practice of a Profession

In Potts v. The Honorable Justices of the Supreme Court

of Hawaii, 332 F. Supp. 1392 (D. Hi., 1971), the United States Dis-

trict Court for 1-Hawaii held that a long durational residence re-

quirement for admission to the practice of law violated the equal

protection clause of the Fourteenth Amendment. The court stated

(footnotes omitted):

Plaintiff Potts, a citizen of the United
States, was neither a qualified and registered
voter in the State of Hawaii nor had he "phys-
ically resided in Hawaii continuously for a pe-
riod of six months after attaining the age of
15 years" prior to September 13, 1971, when the
Hawaii bar examination was scheduled to be given
to those seeking to be licensed to practice Law
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in the State of Hawaii. Nevertheless, over 60
days before that date he filed application to
take the examination. There was no question
that he met all prerequisites for eligibility to
take the examination, except the residence qual-
ification set forth in 7 H.R.S. § 605-1 or Rule
15(c) of the Rules of the Supreme Court of the
State of Hawaii. The Supreme Court of Hawaii re-
fused him permission to take the examination,
without stating any reason therefor.

The basic question here is whether the Equal
Protection Clause of the Fourteenth Amendment
proscribes the application by the Hawaii Supreme
Court of the residence qualification of its Rule
15(c) or of H.R.S. § 605-1 to an ctherwise qual-
ified applicant desiring to take the Hawaii bar
examination.

While neither § 605-1 nor Rule 15(c) dis-
criminates with respect to race, color or na-
tionality, nevertheless both the statute and the
rule obviously create two classes of applicants
for the Hawaii bar. In one class are those
otherwise qualified persons who under § 605-1
are registered voters (with not less than one
year's residence) or who under Rule 15(c) have
been physically present in Hawaii for a contin-
uous six-month period after reaching age 15.
This class is entitled to take the bar examina-
tion. In the other class are otherwise equally
qualified applicants who, solely because they
are not registered voters or have not met the
physically present requirement, cannot fit into
the procrustean bed of either the law or the
rule, and are thereby precluded from taking the
bar examination.

[3] Under traditional equal protection
principles, a state retains broad discretion in
many categories to classify persons. Any such
classification, for any purpose, must have a
reasonable basis. Thus, if any state of facts
reasonably can be conceived that would sustain
a challenged classification, even though it were
discriminatory, it would not be violative of the
Equal Protection Clause of the Fourteenth Amendment.
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This court, of course, recognizes that the
State of Hawaii and its Supreme Court "have ex-
clusive jurisdiction over the admission of at-
torneys, the regulation of the practice of law,
and the discipline and disbarment of attorneys
* * %." Ginger v. Circuit Court for County of
Wayne, 372 F.2d 621, 625 (6th Cir. 1967). This
court also is reluctant to interfere in matters
so peculiarly state-oriented as are requirements
to practice law in the state. Nevertheless, as
pointed out by the United States Supreme Court
in Schware v. Board of Examiners, 353 U.S. 233,
239, 77 S.Ct. 752, 756, 1 L.Ed.2d 796 (1957),
while "a State can require high standards of
qualification, such as good moral character or
proficiency in its law, before it admits an ap-
plicant to the bar, * * * any qualification must
have a rational connection with the applicant's
fitness or capacity to practice law" to comport
with the Fourteenth Amendment. We have the ju-
risdiction and the obligation to ensure that
this constitutional mandate is met.

In attempting to justify its residency qual-
ifications, the defendants maintain, first, that
the six months of continued presence "assure[s]
that a person with some degree of maturity will
be able to absorb, appreciate and understand the
unique governmental structure, linguistics, and
customs of Hawaii which, in turn, will tend to
make him better able to relate to and serve his
clients to the end that he may be more fit to
practice law in Hawaii."

Whatever else may be "unique" about Hawaii,
there is nothing "unique" about its legal system
and its laws, both stem from the Anglo-American
common law. Hawaiian terms are today largely
limited to an interpretation of the kingdom's
land laws and practices. Since there is no law
school in Hawaii, all lawyers in Hawaii perforce
graduate from mainland law schools. Thus an in-
ference that an "understanding" of Hawaii's
"uniqueness" has any valid relevance to an ap-
plicant's legal education or ability to be a
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sound lawyer here after admission is untenable.
The "absorption" argument approaches the Ludi-
crous since Rule 15(c) would permit one who was
in Hawaii only between the age of 15 and 15% to
return sixty days before the scheduled examina-
tion and thereby be deemed to have qualified as
having absorbed, appreciated and understood the
"unique governmental structure ' * of Hawaii."

Of equal deficiency is defendants' second
argument that at least six months residence at
some time is necessary "to provide a minimal ac-
climatization period * * *." Admittedly, an un-
derstanding of the "cultural derivations" of
Hawaii's peoples, their "language patterns" and
"philosophical outlook on life" would be of value
to any lawyer, but such understanding is hardly
automatically acquired by any given period of
residence here.

The periods of required residency in the
statute and the rule here bear no valid relation
to the educational and moral qualifications of
bar applicants, and are thereby arbitrary and ca-
pricious and constitutionally impermissible.
Both the act and the rule thus severally invidi-
ously discriminate against an identifiable class,
favoring registered voters or six-months resi-
dents over otherwise equally qualified applicants
who have not the same residential. status.

We conclude, therefore, that the preexami.-
nation residential requirements imposed by both
® 605-1 and Rule 15(c) upon United States citi-
zens applying for leave to take Hawaii's bar
examination contravene the Equal Protection
Clause of the Fourteenth Amendment, and are thus
invalid. By so holding, we need not consider
plaintiff's contention that the residency re-
quirements impermissibly penalize his constitu-
tional right to interstate travel or any other
constitutional right. Because the law and the
rule each denies to Potts and the class he rep-
resents the equal protection of the laws, we
declare the law as well as the rule to be uncon-
stitutional and therefore void.
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D. Exclusionary Zoning

Appeal of Girsh, 437 Pa, 237 (1970) is the most radical of

recent cases sustaining attacks upon exclusionary zoning. Appellant

Girsh, a builder, challenged the zoning ordinances of Nether Provi-

dence Township, which made no provision for apartments in its zoning

ordinances. The Pennsylvania Supreme Court stated (footnotes

omitted):

At least for the purposes of this case, the
failure to provide for apartments anywhere within
the Township must be viewed as the legal equiva-
lent of an explicit total prohibition of apart-
ment houses in the zoning ordinance.

In refusing to allow apartment development
as part of its zoning scheme, appellee has in ef-
fect decided to zone out the people who would be
able to live in the Township if apartments were
available. Cf. National Land and Investment Co.
V. Easttown Twp. Board of Adjustment, 419 Pa. 504,
532, 215 A.2d 597, 612 (1965): "The question
posed is whether the township can stand in the
way of the natural forces which send our growing
population into hitherto undeveloped areas in
search of a comfortable place to live. We have
concluded not. A zoning ordinance whose primary
purpose is to prevent the entrance of newcomers
in order to avoid future burdens, economic and
otherwise, upon the administration of public
services and facilities can not be held valid."

We emphasize that we are not here faced
with the question whether we can compel appel-
lee to zone all of its land to permit apartment
development, since this is a case where nowhere
in the Township are apartments permitted. In-
stead, we are guided by the reasoning that con-
trolled in Exton Quarries, supra. We there
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stated that "The constitutionality of zoning or-

dinances which totally prohibit legitimate busi-

nesses ... from an entire colrmiuni_t y should be
regarded with particular circumspection; for un-

like the constitutionality of most restrictions

on property rights imposed by other ordinances,

the constitutionality of total prohibitions of

legitimate businesses cannot be premised on the
fundamental reasonableness of allocating to each

type of activity a particular location in the

community." 425 Pa. at 59, 228 A. 2d at 179.

In Exton Quarries we struck down an ordinance

which did not allow quarrying anywhere in the mu-
nicipality, just as in Ammon H. Smith Auto Co.
Appeal, supra, we did not tolerate a total ban
on flashing signs and in Novato Corp., supra, we

struck down a prohibition on billboards every-

where in the municipality. Here we are faced

with a similar case, but its implications are
even more critical, for we are here dealing with

the crucial, problem of population, not with bill-

boards or quarries. Just as we held in Exton

Quarries, Arnmon R. Smith, and Norate that the
governing bodies must make some provision for the

use in question, we today follow those cases and

hold that appellee cannot have a zoning scheme
that makes no reasonable provision for apartment

uses .

Appellee argues that apartment uses would
cause a significant population increase with a

resulting strain on available municipal services

and roads, and would clash with the existing res-
idential neighborhood. But we expiicit7j rejec-

ted both these claims in National Land, supra:
"Zoning is a tool in the hands of governmental

bodies which enables them to more effectively
meet the demands of evolving and growing commu-

nities. It must not and can not be used by

those officials as an instrument by which they
may shirk their responsibilities. Zoning is a

means by which a governmental body can plan for
the future--it may not be used as a means to

deny the future.... Zoning provisions may not

be used ... to avoid the increased responsibil-

ities and economic burdens which time and natu-

ral growth invariably bring." 419 Pa. at 527-
28, 215 A. 2d at 610.
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Nether Providence Township may not permissi-
bly choose to only take as many people as can live
in single-family housing, in effect freezing the
population at near present levels. Obviously if
every municipality took that view, population
spread would be completely frustrated. Municipal
services must be provided somewhere, and if Nether
Providence is a logical place for development to
take place, it should not be heard to say that it
will not bear its rightful part of the burden.
Certainly it can protect its attractive character
by requiring apartments to be built in accordance
with (reasonable) set-back, open space, height,
and other light-and-air requirements, but it can-
not refuse to make any provision for apartment
living. The simple fact that someone is anxious
to build apartments is strong indication that the
location of this township is such that people are
desirous of moving in, and we do not believe
Nether Providence can close its doors to those
people.

Apartment living is a fact of life that com-
munities like Nether Providence rust learn to
accept. If Nether Providence is located so that
it is a place where apartment living is in demand,
it must provide for apartments in its plan for
future growth; it cannot be allowed to close its
doors to others seeking a "comfortable place to
live."
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ASS TRACT

A wide variety of federal and state laws affect population

movement both directly and indirectly. However the powers of both

the federal and state governments to regulate population movement

have been severely restricted by a series of Supreme Court decisions

interpreting the Constitution.

The federal government has and exercises extensive powers

for the regulation of international immigration. State governments,

however, may only regulate immigration to the extent powers are del-

egated by the federal government.

An increasingly strong constitutional doctrine of a right

to travel is emerging_ This doctrine greatly limits both federal

and state power to directly limit population movement. Existing

state legislation penalizing population movement by discriminating

against new residents cannot stand constitutional scrutiny.

Considerable scope does exist within constitutional limits

for both federal and state regulation movement. However such regu-

lation must avoid both direct restriction upon the right to travel

and discrimination in favor of long-term state residents.

58



WORKING PAPERS OF THE EAST-WEST POPULATION INSTITUTE

No.

1 on the Momentum of Population Growth, by Nathan Keyfitz;
September, 1970, 26 pages. [Now in Reprint form--No. 6]

2 Reflections on the Family Planning Policy of Korea,
by Hi-Sup Chung; October, 1970, 31 pages.

3 Husband-Wife Interaction and Familj Planning Acceptance:
A Survey of the Literature, by Florangel Z. Rosario;
November, 1970, 21 pages.

4 How Birth Control Affects Births, by Nathan Keyfitz;
November, 1970, 31 pages. [Now in Reprint form--No. 161

5 Neoclassical Growth Models and the Optimum Rate of
Population Growth (With Applications to Underdeveloped
Countries) , by Robert L. Crouch; November, 1970,
67 pages.

6 Research in Indonesian Demography: A Bibliographic Essay,
by Geoffrey McNicoll; December, 1970, 51 pages.

7 Migration as a Means of Population Control, by Nathan
Keyfitz; December, 1970, 25 pages. [Now in Reprint
form--No. 8]

8 Estimating Recent Fertility from Data on Own Children:
West Malaysia, 1958-1967, by Lee-Jay Cho; December, 1970,
31 pages.

9 Linkages of Intrinsic to Age-Specific Rates, by Nathan
Keyfitz; December, 1970, 33 pages. [Now in Reprint
form--No. 141

10 Methods of Demographic Estimation for Statistically
Underdeveloped Areas, by Paul Demeny; January, 1971,
149 pages.

11 A Survey of Social-Psychological Variables Used in Studies
of Family Planning, by Florangel Z. Rosario; February,
1971, 28 pages.

12 Interpersonal Connunieation and the Diffusion of Family
Planning in West Malaysia, by James A. Paimore,
Paul M. Hirsch and Ariffin bin Marzuki; March, 1971,
33 pages. [Now in Reprint form--No. 13]



Continued

No.

13 Dual Record Systems for Measurement of Fertility Change,
by H. Bradley Wells; April, 1971, 59 pages.

14 Fertility Differentials of Japanese Women in Japan, Hawaii
and California, by Y. Scott Matsumoto, Chai Bin Park and
Bella Z. Bell; May, 1971, 29 pages.

15 Measuring Mortality: A Self-Teaching Guide to Elementary
Measures, by James A. Palmore; May, 1971, 71 pages.

16 Measuring Fertility and Natural Increase: A Self-Teaching
Guide to Elementary Measures, by James A. Palmore; May,
1971, 77 pages.

17 Population Research in the Pacific Islands: A Case Study
and Some Reflections, by Murray Chapman; September, 1971,
41 pages.

18 On Aggregative Economic Models and Population Policy,
by Geoffrey McNicoll; October, 1971, 87 pages.

19 Households, Families and Friends in a Hawaiian-American
Community, by Alan Howard; November, 1971, 117 pages.

20 What Mathematical Demography Tells That We Would Not Know
Without It, by Nathan Keyfitz; March, 1972, 72 pages.

21 Multivariate Analysis of Areal Fertility in Honolulu, by
Chai Bin Park; March, 1972, 39 pages.

22 Population Policy Under an Arbitrary Welfare Criterion:
Theory and Issues, by W. Brian Arthur; March, 1972,
48 pages.

23 A Model for the Age Distribution of First Marriage,
by Griffith M. Feeney; April, 1972, 31 pages.

24 Optimal Population Policy, by W. Brian Arthur and
Geoffrey McNicoll; May, 1972, 54 pages.


