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I NTRODUCTI ON

Thi s paper surveys the neans now used and the neans avail -
able to the federal, state and | ocal governnents to regul ate popul a-
ti on novenent. The | aw may affect popul ati on noverment both directly,
as in the case of inmigration quotas, and indirectly, as in the case
of urban zoning requirenents. |Indeed in one sense any | aw whi ch nakes
a community a nore or less attractive place to live nay be said to be
a |law affecti ng popul ati on novenent. However, in order to give this
paper sone focus, its scope is limted to |l aws which explicitly sin-
gle out migrants or woul d-be-nigrants for special |egal treatnent and
to laws which directly control factors of particular inportance in
determ ning mgrati on such as housing, jobs, welfare benefits and ed-
ucational opportunity.

The exposition is neant for the non-lawer. Therefore, it
woul d seemto be appropriate to outline first in general terms sone
of the basic Constitutional principles involved, so the reader nay
better follow the argunent as to their detail ed application.

The Constitution of the United States delinmits federal
powers from state powers and al so places |limts upon both federal and
state powers. Relevant provisions delinting federal and state powers
are Article |, Section 8, which gives the Congress the power "to reg-
ulate comrerce with foreign nations, and anong the several states..."

and "to raise and support armnmies", and Article |, Section 10, which



limts the power of the states to regulate foreign commerce. These
provi sions have been interpreted by the courts to give the federal
gover nment excl usive power to regulate international inmmgration, and
to invalidate state legislation discrimnating against or unduly in-
terfering with interstate transactions including transportation of
goods and peopl e.

Federal power is limted by the Fifth Amendnment, which pro-
vides that, "No person shall be.. .deprived of life, liberty, or prop-

erty, without due process of law. .." This clause has been interpreted
to include a requirenent of both procedural and substantive fairness
in federal actions. The exact nature of such "due process" limta-
tions has been undergone many changes in Suprenme Court interpretation

The Fourteenth Amendnent to the Constitution was adopted to
prevent state discrimnation against newl y-freed sl aves. However, it
has recei ved much broader interpretation by the courts in limting
state powers. The rel evant | anguage of the amendnent reads as foll ows:

Al'l persons born or naturalized in the

United States, and subject to the jurisdiction

thereof, are citizens of the United States and

of the State wherein they reside. No state

shall rmake or enforce any | aw which shall abridge

the privileges or imunities of citizens of the

United States, nor shall any State deprive any

person of life, liberty, or property w thout due

process of law, nor deny to any person withinits

jurisdiction the equal protection of such | aws.
Recent Supreme Court cases interpreting the "equal protection" clause

of the Fourteenth Amendment have distinguished two types of state

action. Economic regulations will be upheld even though different



cl asses of persons are treated differently, if there is any reason-
abl e basis for such discrimnination, and even though the Suprenme Court
thinks the law in question is highly unwi se. Discrinination anbng
citizens in the exercise of their fundanmental rights is barred ab-
sent "a conpelling state interest." Determination of the existence
of such "a conpelling state interest"” is nade ultinmately by the
United States Suprene Court, not by the state |egislatures.

Anong the "fundanmental rights" so protected is the right
to travel freely fromstate to state, which sonme deci sions have based
upon the exclusive federal power to regulate interstate commerce,
whil e ot her decisions have based this right upon the unified nature
of the United States inplicit in the Constitution

An Appendi x to this paper contains excerpts from sone of

the | eading constitutional decisions relevant to popul ati on novenent.



|. FEDERAL REGULATI ON OF POPULATI ON MOVEMENT
A. International

I nternati onal popul ation novenent is of two types, |ong-
termmgration and short-termvisits, and in two directions, in and
out. Both types and both directions of popul ati on novenent are reg-
ulated by federal law, but the only serious existing or contenpl ated
| egal restrictions apply to long-terminmigration into the United
States. Most of the follow ng discussion will therefore be devoted

to this topic.

1. Long-term Popul ati on Movenent
a. I mmgration

I i gration has been regulated directly for many years by
a compl ex system of |legal and admi nistrative arrangenents for deter-
mning who will and who will not be adnitted to the United States
for permanent residence. ! Unli ke the state governnents, the Federa
government has generally not attenpted to inpose restrictions on em
pl oynent, practice of professions, or |andholding by inmgrants, re-
strictions which could nake imrgration |ess attractive.2 In sone
cases, such as those involving refugees from Hungary and Cuba, the
federal government has provided substantial aid to inm'grants.3
Since at present the federal governnent regulates imm gration al nost
solely by the systemof restrictions on adnissions, the rest of the
di scussion of inmigration will be devoted to that system and other

approaches will be discussed only in connection with an appraisal of

the constitutional linmtations on government action.



For many years the inmmgration |aw has reflected the facts
that nmore persons have wanted to enter the United States than the
United States has wished to admit, and that sone persons who have
wanted to enter the United States havebeen regarded as undesirable
either because of their individual characteristics (crimnals, disease
carriers, etc.) or because of prejudices against racial. or national
origin. Elaborate criteria havebeenspecified in the imigration, law
for the deternination of who will and who will not beadnmtted. Be-
fore 1968, quotas based on national origin were the major nethod of
limiting immgration.  This system of discrimnnation by national or-
i gin and hence, though indirectly, by race becane increasingly out of
harnmony with the enphasis on racial equality in the Americanl egal
system of the 1950's and 1960's. However the system never was at-
tacked successfully on constitutional grounds. Obstacles to such an
attack included the long tradition of arbitrary discrinination against
aliens, and procedural difficulties faced by an alien wi shing to ob-
tain judicial review of the constitutionality of inmgration
| egi sl ation.

In 1965 maj or anendnents to the immigration law were passed,
to take full effect in 1968. ° Thi s | aw abandoned the ol d system of
guotas and substituted a systemof priorities of three types: rela-
tives of citizens or aliens nowliving in the United States, persons
Wit h out standi ng educational or professional qualifications, and per-

sons in occupational categorieswhich were in short supply in the



geogr aphi cal area to which they wished to immgrate. The whol e struc-
ture of the lawis extrenmely conplex; for the details the reader is
referred to the standard treatise on the subject, |mrigration Law and
Procedure by Charles Gordon and Harry N. Rosenfield.6

The effect of the new |l egislation has been to change greatly
the national and social makeup of the group of inmmgrants coming to
the United States and also to change the nmjor destinations of inmm-
gration. Since 1968, an increasing ngjority of inmgrants have been
close relatives of persons living in the United States, while the
nunber of non-rel atives inmigrating has declined sharply. 7 Part of
this change is explained by the increasing awarenessof residents of
the United States with relatives abroad of the possibilities under the
new | aw; however, the change is mainly due to certain provisions of
the law itsel f. These provisions provide that i migrati on by persons
other than relatives nay be restricted when there is unenploynent in
their occupational category. ® Because of the relatively high |level
of unemployment inthe United States since 1968, and particularly in
1970 and 1971, immigration by non-relatives has been curtail ed, mak-
i ng their places available for rel atives of United States citizens
and residents. In determning the degree of unenploynent in partic-
ular classifications, the federal inmgration authorities rely |arge-
'y on state authorities, who in turn consult with |abor unions and
other local groups. The role of state and | ocal authorities will be

di scussed in a later section of this paper.



The shift to inmigration of relatives of persons residing
in the United States has caused a major shift in the destinations of
mgration. The law requires that the i mm grant who cones as a rel a-
tive have an "affidavit of support”, and the practicalities of the
matter require that he have sone neans of support imrediately after
his arrival. Typically, this nmeans that the new i mm grant cones to
the sanme hone, or at |east the same comunity as that occupied by his
relatives. Wiile the newimrigrant is legally free to nove anywhere
he wi shes in the United States after his arrival, insufficiencies in
| anguage and job skills place inportant practical limtations on his
novenent. Thus the new | aw has shifted nmuch of the inpact of inmm-
gration to areas (such as Hawaii) with | arge nunbers of foreign born
and first-generation-Anmerican residents, since these are the persons
who have relatives eligible to inmmgrate.

VWhat are the constitutional limtations on federal power to
regul ate inmgration? This question was dealt with in a nunber of
cases which arose during the latter part of the nineteenth century in
connection with federal attenpts to limt Chinese inm'gration.9 The
answer given by the Suprene Court at that tinme was that the federal
government was virtually unfettered by constitutional bonds in the
choi ce of who would or would not be allowed to inmgrate. O her
cases have confirmed equal ly broad powers to expel. 10 The only ma-
jor restriction devel oped by the courts is that aliens who are within

the United States are entitled in nost cases to a judicial hearing to



assert a claimthat the lawentitles themto stay in the United
States. ' It woul d appear that the federal government could consti-
tutionally elimnate i mm gration altogether, or inpose any schene of
sel ection, except, perhaps, overt racial discrimnation

Coul d the federal government use indirect incentives or
di sincentives to control inmgration? It is difficult to see why in-
di rect neasures would be used to restrict immgration, given the
availability of direct neasures. Sone indirect neasure, such as ban-
ning aliens residents fromnon-sensitive federal enployment or from
soci al security benefits would probably be subject to constitutiona
attack as violating substantive due process of the |aw.

Federal incentives to non-resident aliens to cone to the
United States would be |l ess subject to attack. Here, assum ng that
there was a Congressional finding of the need of inmmgrants in par-
ticular categories, there would be a clear basis for giving the in-
centives to themand not to others, for the due process cl ause does
not bar discrimnation on the basis of a reasonable classification

for an appropriate public purpose.

b. Em gration
Em gration has never been seriously restricted by United
States |law, though certain categories of persons have been subject
to certain restrictions with regard to | eaving the country. These
i ncl ude aliens who have not paid their taxes, ** fugitives fromjus-

tice, and fornerly included persons subject to Selective Service
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regi stration departing w thout pernission of their draft board.

Aliens leaving the country may | ose certain tax and social security
benefits, and nay be unable to fulfill the residence requirements
for obtaining citizenship. Any w despread restriction on emgration
woul d face serious constitutional problens in the |ight of a number
of Supreme Court decisions which are considered below in the discus-

sion of the legal regulation of short termvisits abroad

2. Short-term Visits
a. Visits of Foreigners to the United States

For many years the United States had a burdensome touri st
vi sa systemthat cause foreigners who wished to visit the U S. con-
si derabl e i nconveni ence. Mdre recently, however, Congress and the
Executive have realized the contribution that tourismcould nmake to
the United States bal ance of trade and have sinplified the require-

14 .

ments for entry by foreign tourists. As in the case of irrmigra-
tion, Congress could constitutionally prohibit entry by foreign tour-
ists or restrict such entry probably even in a highly discrimnatory
manner. O, on the other hand, the present practice of expendi ng
federal funds for advertisenents to encourage foreign tourismand the
approval of special cheap excursion rates for foreign tourists by
federal transportation regul atory agencies could be continued or

greatly expanded w t hout serious constitutional problens.



b. Visits by Arerican Ctizens and Resi dents Abroad
Visits by citizens and residents of the United States to
ot her countries have generally been unregul ated except for the case
of the categories already nmentioned in connection with the discussion
of permanent emigration of persons seeking to avoid their |ega
obligations. The Suprene Court has struck down a nunber of attenpts
by federal authorities to refuse passports or limt countries of

destination; °

thus it woul d appear that any w despread prohibition
of visits abroad would face serious |egal problens. The inposition
of a travel tax on Americans going abroad was seriously discussed
during the 1960's, but such tax |egislation never passed Congress.
If such a tax were passed, its constitutionality mght well depend
upon its nature. A flat $500 exit fee, which would anmpbunt to a pro-
hibition on short-termtrips by poor people, mght well be found to
be an unconstitutional violation of the due process clause of the
Fifth Amendnent, while a 20% | uxury tax on expenditures of over $50
per day while abroad m ght well meet the test of constitutionality.
One inportant factor in encouraging short termtrips abroad
by resident aliens is the provision of the inmigration |aw which
allows themto use their immgration card as the equival ent of pass-
port and visa on their return to the United States. This provision
has even been stretched to cover the so-called "green card" workers

who live in Mexico and Canada and commute tOwork in the United

States each day. *® It would clearly be constitutional for the



governnent to abolish these sinplified fornmalities and make aliens
who went abroad for short visits go through the whole inmnmgration

pr ocedur e anew.

B. Interstate
1. Long-term
a. Movenent of Government Personnel and Dependents

The federal governnment frequently reassigns its personnel
fromwork in one state to work in another. For states, such as
Hawaii ., with | arge nunbers of Federal enployees, such assignnent nay
have a maj or effect on population mgration, particularly considering
the multiplier effect as other migrants cone to fill jobs created by
the econonmic growh caused by the increased federal payroll. In the
case of mlitary personnel, such assignnents are typically orders
whi ch rmust be obeyed under threat of court-martial. Cvilian per-
sonnel on the other hand may always resign if they do not like their
new assignnment. Both civilian and mlitary personnel who are re-
assigned are offered conpensation in the formof travel and rel oca-
tion allowances. 7 In addition, civilian personnel who nove to
"hardshi p" posts (such as Hawaii!) are offered incentives such as
annual paid vacation travel. 18

There woul d appear to be no constitutional lints upon the
power of the governnment to order military personnel to different
pl aces of duty. An attenpt to inpose mlitary-type discipline on

ordinary civil servants would obviously face constitutional as
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well as practical problens, since they would indeed be "deprived of..
liberty wthout due process of law. " However, neither the practice
of giving civil service enployees the option of reassignment or dis-
m ssal nor the use of relocation allowances or incentives would ap-
pear to be open to serious attack.

The federal governnent undoubtedly affects popul ati on nove-
nent indirectly by many of its long term spendi ng and purchasing
prograns. A state which sought to discourage in-mgration could un-
doubtedly decline to accept offered federal funds; however, a state
whi ch sought to encourage in-nmigration by inmproving living conditions
with increased federal funds would have to conpete in the politica
arena with all the other states for a greater share of these funds.

Wul d a federal program of spending designed to influence
mgration directly be subject to attack on constitutional grounds?
Consi der for instance a program of paying noving expenses for fam -
lies which sought to nove from hi gh unenpl oynent areas to | ow unem
pl oynment areas or from areas where housing was scarce to areas where
it was plentiful

In general, the courts have refused to disturb federa
econom ¢ regulatory legislation provided it bore some reasonabl e
relation to a legitimte sphere of public regulation and provided it
did not infringe upon any of the basic rights of citizens or resi-
dents (such as the right to vote, the right to nmove fromstate to

state, the right to freedom of speech, the right to freedom of
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religion, etc.). A federal subsidy programto pronote and support
certain types of popul ati on novenent woul d appear to fall within this
perm ssi bl e category. On the other hand a federal program prohibit-
ing or taxing the right to nove fromstate to state woul d appear to
suffer fromtwo serious constitutional infirmties. In the first
place, it would probably violate the constitutional right of inter-
state travel, a right which has gai ned increasing judicial recogni-
tion in recent years. 19 The I eadi ng case of Shapiro v. Thonpson, 20
whi ch held that | ong state residence requirenents for recipients of
wel fare benefits were a violation of the right to nove freely from
state to state as protected under the equal protection clause of the
Fourteenth Amendnent al so held that the simlar requirenent of Fed-
eral law for the District of Colunbia violated the due process cl ause
of the Fifth Arendnent. In the second pl ace, since the American
econony could not function w thout interstate novenent of persons,
the |l aw woul d have to be drafted so as to pernit sonme persons to
move while forbidding others to do so. The arbitrary cl assifications
whi ch woul d have to be made woul d likewise be subject to attack as

violation of the Fifth Amendnent due process rights.
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I, STATE REGULATI ON OF POPULATI ON MOVEMENT
A. International

1. Prospective I mmgrants

In the nineteenth century, before there was extensive fed-
eral control of foreign inmmgration, a nunber of states attenpted to
regulate immgration on their own. Various |laws of this type were
decl ared by the courts to be an unconstitutional attenpt by the states
to usurp power reserved to the federal government.21 Undoubt edl y
the result would be the sane today if any state were to enact simlar
| egislation. Since the situation is one of |ack of state power rather
than of unreasonabl e exercise of such a power, even a showi ng of a
"compelling state interest” would be of no avail.

The only avenue for states to control international inm-
gration is through the exercise of power delegated by the federa
government. Such state exercise of del egated power has becone i nmpor-
tant in the adninistration of the Immgration Act of 1965, and there
woul d appear to be no constitutional barrier to further del egation
of this power.

A prerequisite to inmgration by a person not in various
special preferred categories and not having close relatives in the
United States is a docunment fromthe state enpl oynent bureau for the
area to which he wishes to imrigrate to the effect that the woul d-be
i mm grant has a bona-fide job offer at the prevailing | ocal wage

rate and there are no American workers available to fill the job.
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Dependi ng upon its view of |ocal enploynment conditions, and generally
after consultation with [ocal |abor union and other interested |oca
governmental and private organi zations, the state enpl oynent agency
may cooperate and supply the necessary docunents, or nmay bl ock the

i mmigration either by demanding a wage rate so high that the prospec-
tive enployer will not raise his job offer to nmeet it, or by refusing
to certify that there are no Amnerican workers available to do the
job.22

The general principle of del egati on of power over inmgra-
tion to state authorities has not been subjected to serious or suc-
cessful attack. There would be no constitutional barrier to extend-
ing the requirenents and del egation further, for instance by requir-
ing state housing authorities to indicate that the immigration would
not have an adverse effect on the local housing market and for the
immigrant to denonstrate that he had nade arrangenents for adequate
housi ng. Such changes woul d require anendnment of the inmm gration
| aws.

It shoul d be noted however that once an inmgrant has en-
tered the United States, he may change his mind about where he wants
to live or the job he wants to do, and that as with the case of
United States citizens, neither the state nor the federal governnent
has any power to prevent such changes. O course, if it can be shown
that the information as to his intentions in his application for a

visa was fal se and that he had no intention of living or working
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where he indicated, there would be no constitutional barrier to ex-
pelling himfor this fraud. > More indirect, but inportant has been
the practice of the United States Inm gration and Naturalization
Service, of restricting imrigration by adm nistrative fiat in those
cat egories where workers were likely to change fromthe jobs origi-

nally taken to jobs in occupations where there is surplus Anerican

| abor. 24

2. Alien Residents

I mmigration may be di scouraged indirectly by the creation
of a legal climate of discrinination against aliens. A nunber of
states have barred aliens fromstate enpl oynent and fromthe practice
of certain professions, fromland ownership and from vari ous ot her
pri\/ileges.25 Such | egislation has |ong since come under constitu-
tional attack as a denial of equal protection, 2 and little of it
coul d be expected to survive a court test today.

Even if constitutional, such |egislation may be superseded
by the many treaties the United States has concluded in which citi-
zens of our treaty partners are granted certain privileges in return
for reciprocal treatnment of Anerican citizens abroad. Such treaties

take precedence over state |aw 27
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B. Interstate

1. Short-termVisitors

Any state attenpt to regulate short-termvisits, for in-
stance by taxing or limting the nunber of vehicles or airplanes en-
tering or leaving the state faces a nunber of serious |egal obstacles.
The early case of Crandall v. Nevada, 22 which struck down a tax on
persons leaving a state, is generally interpreted as establishing the
right to travel freely fromstate to state as one of the basic priv-
ileges of citizens of the United States. The |eading case of

Shapiro v. Thonmpson?°

established the principle that burdens upon
this right to travel are constitutional only if shown to be necessary
to pronote a conpelling state interest. In addition to the "right

to travel" objection to such regulation, there is also the argunent,
whi ch has prevailed in many cases, that state regulations on inter-
state transportation, involve an undue burden upon interstate com
nmerce or infringe upon an area of interstate conmerce whose regul a-
tion has been preenpted by the federal governnent.

Under what circunstances might state legislation regulating
or affecting interstate travel be upheld as constitutional? Here the
courts have applied a nunber of tests. First, the interstate trav-
el er may be taxed or charged the fair costs of the facilities he
uses.30 The state is under no obligation to subsidize airports, sea-

ports, highways or railways for the benefit of interstate travel ers.

However, the state may not discrimnate between interstate and

17



intrastate travel ers. Even a | aw which appears non-discrinm natory on
its face may in fact have an inproper discrimnatory effect, as in
the case of a law inposing a tax on airplane tickets graduated by

di stance, which would unfairly burden interstate travel ers who woul d
be buying tickets for |onger distances, and woul d bear no reasonabl e
relation to the cost of providing airport facilities.

The regul ation of many areas of interstate travel is al-
ready out of the states' hands, having been preenpted by Congress.
Congress could, at any tinme, in the exercise of its power to regulate
interstate commerce, preenpt other areas of interstate travel |egis-
| ation, supplanting state legislation with federal |aw.

Deni al of certain benefits of state services to short-
termvisitors has so far withstood attack. Gven its linmted tax
base, the state does have a conpelling interest in restricting the
use of costly facilities such as state universities to its own resi-
dents, or in nmaking non-residents pay a fuller share of the cost of
instruction.31 (Di scrimnati on agai nst true non-residents, should
be carefully distinguished fromdiscrimnnation agai nst new residents,
and fromdi scrim nation against persons who are in fact residents but
have wongfully been classified as non-residents. Such latter types

of discrimnation will be discussed bel ow. )

2. Wul d-be Residents
Attenpts by a state to inpose direct restrictions upon en-

trance only upon woul d-be residents would involve rmuch m | der

18



interference with interstate comrerce, since only a small percentage
of interstate travelers are changi ng resi dence. However, it would
i nvol ve a much nore serious interference with the right to travel,
since recent Suprene Court cases have held that the right to change
resi dence is one of the nobst basic aspects of this right. In the
| eadi ng case of Edwards v. California, 32 California | egislation de-
signed to prevent inmmgration by indigents fromother states was
held to be invalid. It would appear fromthe | anguage of this and
ot her cases that state | egislation which was ai ned at stopping all,
or certain classes of interstate mgrants at the border would suffer
from a hopel ess constitutional infirmty. Cases involving state
| egislation which permts migration, but discourages it, by placing
the new resident in an inferior |egal position would appear to be
di sti ngui shabl e. Such cases will be discussed in the next section.
As was nentioned above, the federal government has the
power to order mlitary personnel to new duty stations and to trans-
fer federal civil service enpl oyees. Mst states conpete to obtain
such assi gnnents because of the economc effects of the inflow of
federal payroll noney. Thus it would probably be relatively easy
politically for states to secure a reduction of the transfer in of
f ederal personnel either informally, or if Congress chose to so pro-
vide, through sone formal nechani sm such as now applies to the inm-
gration | aws. Because of conpetition fromother states, it would be
difficult for states to secure an increase in the assignment of fed-

eral personnel.
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Any state attenpt to inpose |legal restriction upon the
nmovement of federal governnent personnel would clearly be an uncon-

stitutional usurpation of federal power.

3. New Resi dents

Most states have |aws on their books which discrininate
agai nst new residents in a variety of areas, including voting, hold-
ing public office, state enploynent, practicing a profession, eligi-
bility for welfare and other benefits, eligibility for adm ssion,
low tuition and schol arships at state universities. =2 These |aws,
taken as a whol e probably tend somewhat to di scourage |ong term pop-
ul ati on novenent. Two recent Supreme Court cases, one invalidating
resi dence requirenments for welfare3* and another invalidating resi-
dence requirenents for voting3° have thrown grave doubt on the va-
lidity of all legislation inposing |engthy residence requirements.
(The voting case allowed a maxi mrum of a 30 day requirenent for de-
term nation of the voter's qualification.) Lower courts have al ready
applied the wel fare deci sion by analogy in a nunber of areas, such
as admission to the practice of a profession, 3:lnd adm ssion to
publ i ¢ housing. 3’ Durational residence requirenments which had not
fallen when this paper was witten, such as those for state enpl oy-
ment, 38 seem surely doomed to fall as soon as they are attacked in
court.

Two grounds have been advanced by the courts as the basis
for invalidating short-termresidence requirenments. The case of

Shapiro v. Thonpson enphasi zed the burden created upon the right to
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travel (by denial of welfare benefits to new residents) and stated
that state | egislation discrimnating against a certain group of
citizens by burdening the exercise of such a 'basic right would be up-
39

held only if a conpelling and legitimate state interest were shown.
The | anguage of the Suprenme Court in this case and in the nore re-
cent case outlawi ng | ong residence requirenents for voting have nade
it clear that the showing by the state of an interest so conpelling
as to allow discrinination between new and old residents is an al nost
i mpossi ble task. If the only conpelling interest the state has in
passing legislation is that of discouraging or preventing imrigration
such | egi sl ati on appears dooned by the hol ding of the Supreme Court
that such an interest "nmay not constitutionally be pronoted"” by the
state governrrent.40

Even if the | egislation does pronpote a conpelling state
i nterest other than discouraging in-migration, it still mnust over-
cone the general equal protection argunments that there is no rea-
sonabl e basis for the distinction nmade between different classes of
citizens, or that the basis of discrimnation is in fact one pro-
hi bited by prior constitutional decisions (e.g., de facto racia
basis) .

It was mentioned above that a state might nmake interstate
travelers pay a fair share of the cost of the facilities they use

Anal ogously it has been held that where the state has a contri bu-

tory insurance type of benefit schene, higher benefits nmay properly
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be given to ol der residents who have contributed | onger. may
be that extensions upon this holding will forma grow ng | oophole in
what now appears to be al nost total prohibition of significant state

di scrim nation agai nst new residents.

4. Residents

State | aws applicable to all residents alike still may en-
courage or discourage nigration or shape the patterns of mgration.
Maj or areas of indirect controls of this nature include taxation,
education, welfare, and zoning. State legislation in these areas
faces muchlessin the way of constitutional obstacles. Since there
is no special effect upon interstate travelers, argunments based upon
the right to travel or interstate conmerce regul ati on have no pl ace.
Rat her such state controls are judged under traditional equal pro-
tection grounds, and will be upheld if they have any reasonabl e
basis, even though di fferent groups of citizens are treated differ-
ently, provided again that there is no infringement upon such pro-
hi bited areasas racial discrimnation.

Thus a state might attract elderly citizens by a program
of old age assistance or di scourage them by high ungraduated taxes.
The recent Supreme Court Case of Dandridge v. Williams*? upheld
| egi sl ation providing a maximumwel fare benefit no matter how | arge
thefamly. Simlar |egislation mght discourage sone in-mgration

by large famlies. A wide variety of other types of |egislation
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coul d be concei ved whi ch woul d have maj or effects upon popul ation
novement patterns wi thout overtly discrimnating agai nst new
entrants.

A major area of i ndirect control of popul ati on novenent
is zoning. By the zoning system adopted, a state or locality in-
directly determnes the size and incone |evel of families which can
afford to live there and thus controls in-migration. Zoning, which
was long held in respect as a progressive neans for inproving the
qual ity of urban and suburban |ife has now increasingly cone under
attack as being an invidious method of racial and econom ¢ discrinmni-
nation in residential opportunity. Only a few points can be touched
in this paper; the interested reader is referred to the extensive
literature on the subject.

Early court decisions upheld zoning as a legitinate exer-
cise of state regulatory power, provided that the zoning was done
as a part of an overall |and use plan. Recent decisions however
have held that zoning regulations for a substantial area (e.g., a
county) will be found unconstitutional even though they form part
of a conprehensive |land use plan, if their effect is to exclude
| arge groups of the popul ation. 44 The attack on "excl usionary"
zoni ng began with suits against so-called "snob zoning" -- 2 and 4
acre lot sizerequirements. 4> A nore recent Pennsylvania case,
whi ch has attracted much attention, invalidated a county zoning or-

46
di nance whose effect was to prohibit apartnents in the county,
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The larger the area fromwhich | ower-incone groups (or, indirectly,
racial mnorities) are excluded, the nore suspect the zoning
| egi sl ation.

One careful study, for instance, found that alnost all of
nort heast New Jersey was so zoned as to exclude nobile honmes and | ow
cost housing. *’ This had occurred not through |egislation at the
state level, but through the effort by the various conmunities to ex-
cl ude "undesirable" elenents. There is no doubt that such major areas
of exclusionary zoning will becone the subject of increasingly severe
constitutional attack, not only as denials of equal protection, since
they anmount to indirect racial discrimnation and affect the basic
ri ght of choice of place of residence, but al so because they affect
the recently reenphasi zed right to nove fromstate to state.

A few states, for instance Hawaii, have statew de zoning.
Such states are both nore and | ess vulnerable to the inpact of the
recent constitutional decisions on exclusionary zoning. They are
| ess vulnerable, in that their state plan will alnost inevitably in-
el ude provision sonmewhere for small-lot single-famly homes or for
hi gh-density apartnments. They are nore vulnerable in that if sone
form of inexpensive housing, e.g., nobile honmes, is banned conpletely,

the statew de nature of the ban nakes the zoning schene easier to

attack as a violation of the right to nove fromstate to state
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The zoning power, while it remains one of the nobst inpor-
tant of the instruments for regulation of popul ati on novenent in the
hands of the state, nust be exercised with extreme caution in the
light of these recent decisions.

VWhen state |egislation, though non-discrimnatory, becones
burdensonme on federal governnent enployees in the state, the federa
government has the power to exenpt federal enployees fromthe effect
of such legislation. The nbst notable federal enactnent of this type
is the Soldiers and Sailors Civil Relief Act of 1940, which exempts
mlitary personnel froma variety of taxes and other |egal inconve-

ni ences whi ch m ght otherwi se acconpany their transfer fromstate to

48
state.
CONCLUSI ON
Thi s paper has attenpted a survey of the extent of and
constitutional limtations upon federal and state regul ation of popu-

| ation nmovenent. There are indeed many such |limtations. However,
there is broad scope for realignnent of federal-state power relation-
ships in international immgration by del egation of state power.

There is al so broad scope for indirect regul ati on of popul ati on nove-
ment through federal and state |egislation provided discrimnation

in favor of long-termstate-residents is avoi ded.
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[. 1 MM GRATI ON
A. Federal Power
In 1882 Congress passed "An Act to Regulate Inmmigration.”

In The Bead Money Cases, 112 U.S. 580 (1884), this law, which inposed
a tax on inmgration, was attacked as an unconstitutional exercise
of Federal. power. The Supreme Court rejected argunents that this
| aw was an i nproper exercise of federal taxing power and upheld it
as a legitimte exercise of the power of Congress to regulate for-
ei gn comerce, stating

The burden inposed on the ship owner by
this statute is the nere incident of the regul a-
tion of conmerce--of that branch of foreign com
merce which is involved in immgration. The
title of the act, "An Act to regulate i migra-
tion," is well chosen. It describes, as well as
any short sentence can describe it, the real pur-
pose and effect of the statute. Its provisions,
frombeginning to end, relate to the subject of
i mm gration, and they are aptly designed to mti-
gate the evils inherent in the business of bring-
ing foreigners to this country, as those evils
affect both the imm grant and the peopl e anong
whom he i s suddenly brought and left to his own
resour ces

It is true not nmuch is said about protecting
the ship owner. But he is the nan who reaps the
profit fromthe transacti on, who has the means to
protect himself and knows well howto do it, and
whose obligations in the prem ses need the aid of
the statute for their enforcenent. The sum de-
manded of himis not, therefore, strictly speaking
a tax or duty within the neaning of the Constitu-
tion. The noney thus raised, though paid into the
Treasury, is appropriated in advance to the uses
of the statute, and does not go to the genera
support of the governnent. It constitutes a fund
rai sed fromthose who are engaged in the trans-
portation of these passengers, and who make profit
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out of it, for the tenporary care of the passen-
gers whomthey bring anong us and for the protec-
tion of the citizens anong whomthey are |anded.

If this is an expedient regulation of com
nerce by Congress; and the end to be attained is
one falling within that power, the act is not
voi d, because, within a | oose and nore extended
sense than was used in the Constitution, it is
called a tax. In the case of Veazie Bank v.
Fenno, 8 Wil |, 533,549, the enornous tax of
ei ght per cent per annumon the circul ation of
St at e banks, which was designed, and did have
the effect, to drive all such circul ation out of
exi stence, was upheld because it was a neans
properly adopted by Congress to protect the cur-
rency which it had created, nanely, the |egal -
tender notes and the notes of the national banks.
It was not subject, therefore, to the rules which
woul d invalidate an ordianry tax pure and sinple.

B. Preference Categories
The 1965 anendnents to the immigration | aws established
the followi ng schenme of preferences (8 U. S. Code Sec. 1153):
§ 1153. Allocation of isranigrant visas.

(a) Categories of preference priorities; per
centumlimitations; conditional entries; wait-
ing lists.

Aliens who are subject to the nunerical |lim
itations specified in section 1151(a) of this ti-
tle shall be allotted visas or their conditiona
entry authorized, as the case may be, as follows:

(1) Visas shall be first nade available, in
a nunmber not to exceed 20 per centum of the num
ber specified in section 1151(a)(ii) of this ti-
tle, to qualified inmgrants who are the unmar-
ried sons or daughters of citizens of the United
St at es.
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(2) Visas shall next be made available, in
a nunber not to exceed 20 per centum of the num
ber specified in section 1151(a)(ii) of this ti-
tle, plus any visas not required for the classes
specified in paragraph (1) of this subsection, to
qualified imrmgrants who are the spouses, unmar-
ried sons or unnarried daughters of an alien | aw
fully admitted for permanent residence.

(3) Visasshall next be nade available, in
a nunmber not to exceed 10 per centum of the num
ber specified in. section 1151(a)(ii) of this ti-
tle, to qualified imm grants who are menbers of
the professions, or who because of their excep-
tional ability in the sciences or the arts wll
substantially benefit prospectively the nationa
econony, cultural interests, or welfare of the
United States.

(4) Visas shall next be made available, in
a nunmber not to exceed 10 per centum of the num
ber specified in section 1151(a)(ii) of thisti-
tle, plus any visas not required for the classes
specified in paragraphs (1) through (3) of this
subsection, to qualified inmmigrants who are the
married sons or the married daughters of citizens
of the United States,

(5) Visas shall next benade available, in
a nunmber not to exceed 24 per centum of the num
ber specified in section 1151(a)(ii) of this ti-
tle, plus any visas not required for the classes
specified in paragraphs (1) through (4) of this
subsection., to qualified imigrants who are the
brothers or sisters of citizens of the United
St at es.

(6) Visas shall next be made available, in
a nunber not to exceed 10 per centum of the num
ber specified in section 1151(a)(ii) of this ti-
tle, toqualified inmgrants who are capabl e of
perform ng specified skilled or unskilled |abor,
not of a tenporary or seasonal nature, for which
a. shortage of enployable and willing persons ex-
ists in the United States.

33



C. Lack of State Power

Henderson v. Mayor of New York, 92 U. S. 259 (1875) concerns
a New York | aw which had the purpose and effect of inposing a tax
upon the owners of vessels "for the privilege of Ianding in New York
passengers transported fromforeign countries." The state statute
was held invalid as an invasion of the exclusive federal conpetence
to regul ate foreign comerce. The court stated:

[lit is clear, fromthe nature of our com
pl ex form of governnment, that, whenever the sta-
tute of a State invades the domain of |egisla-

tion which bel ongs exclusively to the Congress
of the United States, it is void, no matter un-

der what class of powers it may fall, or how
closely allied to powers conceded to belong to
the States.

In denying that the absence at that tine of federal imn-
gration | egislation gave the states power to enact |aws upon the
subj ect, the court stated:

[ U nder the conmmerce clause of the Consti-
tution, or within its conpass, there are powers,
whi ch, fromtheir nature, are exclusive in Con-
gress ; and, in the case of Cooly v. The Board
of Wardens, it was said, that "whatever sub-
jects of this power are in their nature national,
or adnmit of one uniformsystemor plan of regu-
lation, may justly be said to be of such a nature
as to require exclusive |egislation by Congress."
A regul ati on which inposes onerous, perhaps im
possi bl e, conditions on those engaged in active
commerce with foreign nations, nmust of necessity
be national in its character. It is nore than
this; for it may properly be called international.
It belongs to that class of |aws whichconcern the
exterior relation of this whole nation w th other
nati ons and governnents. |f our governnment should
make the restrictions of these burdens on commerce
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the subject of a treaty, there could be no doubt
that such atreaty would fall within the power
conferred on the President and the Senate by the
Constitution. It is in fact, in an emnent de-
gree, a subject whichconcerns our internationa
relations, in regard to which foreign nations
ought to be considered and their rights respected
whet her the rule be established by treaty or by

| egi sl ation.

It is equally clear that the matter of these
statutes may be, and ought to be, the subject of
a uni form system or plan. The | aws which govern
the right to [ and passengers in the United States
fromother countries ought to be the sane in New
York, Boston, New Ol eans, and San Franci sco. A
striking evidence of the truth of this proposi-
tionis to be found in the simlarity, we m ght
almost say in the identity, of the statutes of
New Yor k, of Louisiana, and California, now be-
fore us for consideration in these three cases.

It is apparent, therefore, that, if there be

a class of laws which may be valid when passed by

the States until the sane ground is occupied by a

treaty or an act of Congress, this statute is not

of that class.

D. Status of Aliens

A series of cases have inposed severe constitutional re-
strictions upon state discrimnation against aliens. Notable anong
t hese was Takahashi v. Fish and Gane Conmi ssion, 334 U. S. 410 (1948),
deci ded at a tine when Japanese were ineligible for citizenship.

In this case, the court stated (footnotes omtted):

The respondent, Torao Takahashi, born in
Japan, canme to this country and becane a resident
of California in 1907. Federal |aws, based on
distinctions of "color and race," Toyota V.
United States, 268 U. S. 402, 411-412, have pernit-
ted Japanese and certain other non-white racia
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groups to enter and reside in the country, but
have made themineligible for United States cit--
izenship. The question presented i s whether
California can, consistently with the Federal
Constitution and | aws passed pursuant to it, use
this federally created racial ineligibility for
citizenship as a basis for barring Takahashi from
earning his living as a comercial fisherman in
the ocean waters off the coast of California.

It does not follow, as California seens to
argue, that because the United States regul ates
immgration and naturalization in part on the
basis of race and color classifications, a state
can adopt one or nore of the same cl assifica-
tions to prevent lawfully admitted aliens within
its borders fromearning a living in the sane
way that other state inhabitants earn their liv-

i ng. The Federal Government has broad constitu-
tional powers in determning wheat aliens shall

be admitted to the United States, the period
they may remain, regulation of their conduct be-
fore naturalization, and the terns and conditions
of their. naturalization. See H nes V. Davidowita,
312 U. S. 52, 66. Under the Constitution the
states are granted no such powers; they can nei-
ther add to nor take fromthe conditions |awful-
l'y i nposed by Congress upon admi ssion, naturali-
zation and residence of aliens in the United
States or the several states. State |aws which

i mpose di scrimnatory burdens upon the entrance
or residence of aliens lawmfully within the United
States conflict with this constitutionally de-
rived federal power to regulate inmmgration, and
have accordingly been held invalid. Moreover,
Congress, in the enactnent of a conprehensive

| egislative plan for the nation-w de control and
regul ati on of immgration and naturalization,

has broadly provided:

"Al'l persons within the jurisdiction of
t he United States shall have the same
right in every State and Territory to
make and enforce contracts, to sue, be
parties, give evidence, and to the full
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and equal benefit of all |aws and pro-
ceedi ngs for the security of persons
and property as is enjoyed by white
citizens, and shall be subject to like
puni shment, pains, penalties, taxes,

| i censes, and exactions of every kind,
and to no other." 16 Stat. 140, 144,
8 US. C 9 41,

The protection of this section has been held to
extend to aliens as well as to citizens. Con-
sequently the section and the Fourteenth Amend-
ment on which it rests in part protect "all
persons" agai nst state | egislation bearing un-
equal |y upon them either because of alienage

or color. See Hurd v. Hodge, 334 U.S. 24.

The Fourteenth Amendnment and the. | aws adopted
under its authority thus enbody a general pol -
icy that all persons lawfully in this country
shall abide "in any state" on an equality of

Il egal privileges with all citizens under non-

di scrim natory | aws.

I1. MOVEMENT W THI N THE UNI TED STATES
A. State Taxation of Interstate Transportation

Cui delines for state taxation of interstate transportation
were related by the United States Suprene Court in Evansville-
Vandenburgh Airport Authority District v. Delta Airlines, United
States Law Wek _ 40 (1972) 4391. The opinion of the court stated
(footnotes omtted):

The question is whether a charge by a State

or municipality of $1 per commercial airline pas-

senger to help defray the costs of airport con-

struction and mai ntenance vi ol ates the Feder al

Constitution. Qur answer is that, as inposed in

these two cases, the charge does not violate the
Federal Constitution.
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We begin our analysis with consideration of
the contention of the comrercial airlines in both
cases that the charge is constitutionally invalid
under the Court's decision in Crandall v. Nevada,
73 L.S. 35 (1867). There the Court invalidated
a Nevada statute that levied a "tax of one dollar
upon every person |eaving the state by any rail -
road, stagecoach, or other vehicle engaged or em
pl oyed in the business of transporting passengers
for hire." The Court approached the problem as
one of whether levy of "any tax of that character,”
what ever its amount, inpermnissibly burdened the
constitutionally protected right of citizens to
travel. In holding that it did, the Court rea-
soned:

"[1f the State can tax a railroad pas-
senger one dollar, it can tax himone

t housand dollars. If one State can do
this, so can every other State. And
thus one or nore States covering the
only practicable routes of travel from
the east to the west, or fromthe north
to the south, may totally prevent or
seriously burden all transportation of
passengers fromone part of the country
to the other." 73 U S., at 46.

The Nevada charge, however, was not |imted,
as are the Indiana and New Hanpshire charges be-
fore us, to travelers asked to bear a fair share
of the costs of providing public facilities that
further travel. The Nevada tax applied to pas-
sengers traveling interstate by privately owned
transportation, such as railroads. Thus the tax
was charged without regard to whether Nevada pro-
vided any facilities for the passengers required
to pay the tax. Cases decided since Crandall
have di stinguished it on that ground and have
sust ai ned taxes "designed to nake [interstate]
conmerce bear a fair share of the cost of the
| ocal governnent whose protection it enjoys."”
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We therefore regard it as settled that a
charge designed only to make the user of state-
provided facilities pay a reasonable charge to
hel p defray the costs of their construction and
mai nt enance nmay constitutionally be inposed on
interstate and donestic users alike. The prin-
ciple that burdens on the right to travel are
constitutional only if shown to be necessary to
pronbte a conpelling state interest has no ap-
plication in this context. See Shapiro v.
Thompson, 394 U. S. 618 (1969). The facility
provi ded at public expense aids rather than
hinders the right to travel. A perm ssible
charge to help defray the cost of the facility
is therefore not a burden in the constitutiona
sense.

Thus, while state or local tolls nust re-
flect a "uniform fair and practical standard"
relating to public expenditures, it is the
amount of the tax, not its fornula, that is of
central concern. At least solong as thetoll
is based on somefair approximtion of use or
privilege for use, as was that beforeus in
Capitol Greyhound, and i s neither discrimna-
tory against interstate comerce nor excessive
in conparison with the governmental benefit
conferred, it will pass constitutional nuster,
even though sone other formula mght reflect
nore exactly the relative use of the state fa-
cilities by individual users.

We concl ude, therefore, that the provi-
sions before us inpose valid charges on the
use of airport facilities constructed and
mai ntai ned with public funds. Furthernore,
we do not think that they conflict with any
federal policies furthering uniformnationa
regul ati on of air transportation. No federa
statute or specific congressional action or
decl arati on evi dences a Congressional purpose
to deny or pre-enpt state and | ocal power to
| evy charges designed to help defray the costs
of airport construction and nai nt enance.
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B. Denial of Entry
The case of Edwards v. California, 314 U S. 160 (1941),
enunci ated a doctrine of freedom of travel which has taken on in-
creasing inportance. The opinion of the court stated (footnotes
omtted):

The facts of this case are sinple and are
not disputed. Appellant is a citizen of the
United States and a resident of California. In
Decenber, 1939, he left his hone in Marysville,
California, for Spur, Texas, with theintention
of bringing back to Marysville his wife's broth-
er, Frank Duncan, a citizen of the United States
and a resident of Texas. Wen he arrived in
Texas, appellant |earned that Duncan had | ast
been enpl oyed by the Wirks Progress Admi nistra-
tion. Appellant thus becane aware of the fact
that Duncan was an indigent person and he con-
tinued to be aware of it throughout the period
involved in this case. The two nen agreed that
appel | ant shoul d transport Duncan from Texas to
Marysville in appellant's autonpobile. Accord-
ingly, they left Spur on January 1, 1940, entered
California by way of Arizona on January 3, and
reached Marysville on January 5. Wen he | eft
Texas, Duncan had about $20. It had all been
spent by the tinme he reached Marysville. He
lived with appellant for about ten days until he
obt ai ned financial assistance fromthe Farm Se-
curity Administration. During the ten day in-
terval, he had no enpl oynent.

In Justice Court a conplaint was filed
agai nst appellant under 8§ 2615 of the Wl fare
and Institutions Code of California, which pro-
vi des: "Every person, firmor corporation or of-
ficer or agent thereof that brings or assists in
bringing into the State any indigent person who
is not a resident of the State, knowing himto
be an indigent person, is guilty of a m sdemeanor.
On denurrer to the conplaint, appellant urged
that the Section violated several provisions of
the Federal Constitution. The demurrer was
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overrul ed, the cause was tried, appellant was
convi cted and sentenced to six nmonths inpris-
onment in the county jail, and sentence was
suspended.

Article I, b 8 of the Constitution del e-
gates to the Congress the authority to regu-
late interstate commerce. And it is settled
beyond question that the transportation of per-
sons is "conmerce," within the meani ng of that
provision. It is nevertheless true, that the
States are not wholly precluded from exercising
their police power in matters of |ocal concern
even though they may thereby affect interstate
comer ce. Californiav. Thompson, 313 U.S. 109,
113. The issue presented in this case, there-
fore, is whether the prohibition enbodied in
® 2615 against the "bringing" or transportation
of indigent persons into California is within
the police power of that State. We think that
it is not, and hold that it is an unconstitu-
tional barrier to interstate comerce.

The grave and perpl exi ng social and eco-
nom ¢ di sl ocati on which this statute reflects
is a matter of common know edge and concern.

We are not unm ndful of it. W appreciate that
the spectacle of |arge segments of our popul a-
tion constantly on the nove has given rise to
urgent denmands upon the ingenuity of governnent.
Both the brief of the Attorney CGeneral of Cali-
fornia and that of the Chairman of the Sel ect
Conmittee of the House of Representatives of
the United States, as conieus curiae, have sharp-
ened this appreciation. The State asserts that
the huge influx of migrants into California in
recent years has resulted in problenms of health,
noral s, and especially finance, the proportions
of which are staggering. It is not for us to
say that this is not true. W have repeatedly
and recently affirned, and we now reaffirm that
we do not conceive it our function to pass upon
"the wi sdom need, or appropriateness" of the

| egislative efforts of the States to sol ve such
difficulties. See Olsen V. Nebraska, 313 U.S.
236, 246.
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But this does not nean that there are no
boundaries to the permissible area of State |eg-
islative activity. There are. And none is nore
certain than the prohibition against attenpts on
the part of any single State to isolate itself
fromdifficulties conmmon to all of themby re-
straining the transportation of persons and prop-
erty across its borders. It is frequently the
case that a State nmght gain a nonentary respite
fromthe pressure of events by the sinple expe-
dient of shutting its gates to the outside world.
But, in the words of M. Justice Cardozo: "The
Constitution was franmed under the dom nion of a
political, philosophy Iess parochial in range. It
was framed upon the theory that the peoples of the
several States nust sink or swimtogether, and
that in the long run prosperity and salvation are

in union and not division." Baldwinv. Seelig,
294 U.S. 511, 523.

It is difficult to conceive of a statute
nore squarely in conflict with this theory than
the Section challenged here. Its express purpose
and inevitable effect is to prohibit the transpor-
tation of indigent persons across the California
border. The burden upon interstate comerce is
intended and innnediate; it is the plain and sole
function of the statute. Mreover, the indigent
non-resi dents who are the real victinms of the
statute are deprived of the opportunity to exert
political pressure upon the California |egisla-
ture in order to obtain a change in policy.

Sout h Carolina H ghway Dept. v. Barrndell Bros.,
303 U. S 177, 185, n. 2. W think this statute
must fail under any known test of the validity

of State interference with interstate comerce.

C. Durational Residence Requirenents
1. Voting
In Dunn v. Blunstein, United St ates Law Wek,_40 (1972),

4269, the United States Suprene Court held that |ong durationa

resi dence requirements for voting were unconstitutional. The case
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contains an inportant exposition of the |egal nature of the right
travel. In its opinion, the court stated (footnotes omtted):

The subject of this lawsuit is the dura-
tional residence requirenment. Appellee does not
chal  enge Tennessee's power to restrict the vote
to bona fide Tennessee residents. Nor has Ten-
nessee ever disputed that appellee was a bona
fide resident of the State and county when he
attenpted to register. But Tennessee insists
that, in addition to being a resident, a woul d-
be voter nust have been a resident for a year
in the State and three nonths in the country.

It is this additional duiationai residence re-
qui renent whi ch appel | ee chal | enges.

Durational residence | aws penalize those
persons who have travel ed fromone place to an-
other to establish a new residence during the
qual i fying period. Such | aws divide residents
into two classes, old residents and new resi -
dents, and discrimnate against the latter to
the extent of totally denying themthe oppor-
tunity to vote. The constitutional question
presented is whether the Equal Protection
Cl ause of the Fourteenth Amendnent pernits a
State to discrinmnate in this way among its
citizens.

To deci de whether a law violates the
Equal Protection C ause, we | ook, in essence,
to three things: the character of the classi-
fication in question; the individual interests
affected by the classification; and the govern-
nmental interests asserted in support of the
classification. Cf. Wllianms V. Rhodes, 393
U S 23, 30 (1968). In considering | aws chal -
| enged under the Equal Protection C ause, this
Court has evol ved nore than one test, depend-
ing upon the interests affected and the classi-
fication involved. First, then, we nust deter-
m ne what standard of review is appropriate.
In the present case, whether we | ook to the
benefit withheld by the classification (the op-
portunity to vote) or the basis for the classi-
fications (recent interstate travel) we concl ude
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that the State nust show a substantial and com
pel ling reason for inposing durational residence
requirenents

We concluded that if a challenged statute
grants the right to vote to sone citizens and
deni es the franchise to others, "the Court
nmust det erm ne whet her the exclusions are nec-
cessary to pronote acompelling state interest.'

This exacting test is appropriate for an-
ot her reason, never considered on Pruedling:
Tennessee's durational residence |aws classify
bona fide residents on the basis of recent trav-
el , penalizing those persons, and only those
persons, who have gone fromone jurisdiction to
anot her during the qualifying period. Thus,
the durational residence requirenent directly
i mpi nges on the exercise of a second fundanent al
personal right, the right to travel

We consi dered such a durational residence
requi renent in Shapirov. Thompson, supra,
where the pertinent statutes inposed a. one-year
wai ting period for interstate mgrants as a
condition to receiving welfare benefits.

Tennessee attenpts to distinguish Shapiro
by urging that "the vice of the welfare sta-
tute in Shapiro ... wasitsobjective to deter
interstate travel." Brief, at 13. I n Tennes-
see s view, the conpelling state interest test
is appropriate only where there is "sone evi-
dence to indicate a deterrence of or infringe-
ment on the right to travel ...."" lbid. Thus,
Tenneessee seeks to avoid the clear comuand of
Shapiro by arguing that durational residence
requi rements for voting neither seek to deter
travel nor actually do deter such travel. in
essence, Tennessee argues that the right to
travel is not abridged here in any constitu-
tionally rel evant sense
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This view represents a fundanmental m sunder-
standing of the law It is irrel evant whet her
di senfranchi senment or denial of welfare is the
nore patent deterrent to travel. Shapirodid not
rest upon a finding that denial of welfare actu-
ally deterred travel. Nor have other "right to
travel” cases in this Court always relied on the
presence of actual deterrence. In Shapiro we ex-
plicitly stated that the conpelling state inter-
est test would be triggered by "any classifica-

tion which served to penalizethe exercise of
that right [to travel] ..., U

We turn, then, to the question of whether
the State has shown that durational residence re-
qui rements are needed to further a sufficiently
substantial state interest. W enphasize again
the difference between bona fide residence re-
qui renents and durational residence requirenents.
We have in the past noted approvingly that the
St ates have the power to require that voters be
bona fide residents of the relevant political
subdi vi si on.

The State's legitinmate purpose is to deter-
m ne whether certain persons in the conmmunity
are bona fide residents. A durational residence
requi rement creates a classification which my,
in a crude way, exclude nonresidents fromthat
group. But it al so excludes many residents.
G ven the state's |legiti mte purpose and the
i ndi vidual interests which are affected, the
classification is all too inprecise.

It may well be true that new residents as a
group know | ess about state and | ocal issues than
ol der residents; and it is surely true that du-
rati onal residence requirenents will exclude sone
peopl e from voti ng who are totally uni nfornmed
about election matters. But as devices to |limt
the franchise to mnimally know edgeabl e residents,
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t he concl usive presunptions of durational resi-
dence requirenents are nuch too crude. They ex-
clude too many peopl e who should not, and need
not, be excluded. They represent a requirenent
of know edge unfairly inposed on only sonme citi-
zens. W are aware that classifications are al-
ways inmprecise. By requiring classifications to
be tailored to their purpose, we do not secretly
require the inpossible. Here, there is sinply
too attenuated a rel ationship between the state
interest in an informed el ectorate and the fixed
requi rement that voters nmust have been residents
in the State for a year and the county for three
nont hs. G ven the exacting standard of preci-
sion we require of statutes affecting constitu-
tional rights, we cannot say that durationa

resi dence requirenents are necessary to further
a compelling state interest.

Concl udi ng that Tennessee has not offered
an adequate justification for its durational res-

idence laws, we affirmthe judgnent of the court
bel ow.

2. Wl fare

In the case of Shapiro v. Thonpson, 394 U S. 618 (1969),

the Suprene Court severely limted the powers of the states to dis-

crimnate agai nst new residents. The court stated (nbst footnotes

omtted);

These three appeals were restored to the
cal endar for reargunent. 392 U. S. 920 (1968).
Each is an appeal froma decision of a three-
judge District Court holding unconstitutional a
State or District of Columnbia statutory provi-
sion which denies welfare assistance to resi-
dents of the State or District who have not re-
sided within their jurisdictions for at |east
one year immediately preceding their applica-
tions for such assistance. W affirmthe judg-
ments of the District Courts in the three cases.
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There is no dispute that the effect of the
wai ti ng-period requirenent in each case is to
create two cl asses of needy resident famlies in-
di sti ngui shabl e from each ot her except that one
is conposed of residents who have resided a year
or nore, and the second of residents who have re-
sided less than a year, in the jurisdiction. On
thebasis of this sole difference the first class
is granted and the second class is denied welfare
ai d upon which may depend the ability of the fam
ilies to obtain the very neans to subsi st--food
shelter, and other necessities of life. In each
case, the District Court found that appell ees net
the test for residence in their jurisdictions, as
well as all other eligibility requirenents except
the requirenent of residence for a full year prior
to their applications. On reargunent, appell ees
central contention is that the statutory prohibi-
tion of benefits to residents of |ess than a year
creates a classification which constitutes an in-
vi di ous di scrim nation denying them equal protec-
tion of the laws. We agree. The interests which
appel l ants assert are pronoted by the classifica-
tion either may not constitutionally be pronpoted
by governnment or are not conpelling governmental
i nterests.

We do not doubt that the one-year waiting-
period device is well suited to discourage the
influx of poor famlies in need of assistance.

An i ndigent who desires to nmigrate, resettle,

find a new job, and start a newlife will doubt-

|l ess hesitate if he knows that he nust risk mak-
ing the nove without the possibility of falling
back on state wel fare assistance during his first
year of residence, when his need nay be npbst acute.
But the purpose of inhibiting mgration by needy
persons into the State is constitutionally inper-
m ssi bl e.

This Court |ong ago recogni zed that the na-
ture of our Federal Union and our constitutional
concepts of personal liberty unite to require
that all citizens be free to travel throughout
the Il ength and breadth of our |and uninhibted by
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statutes, rules, or regul ations which unreason--
ably burden or restrict this novenent. That
proposition was early stated by Chief Justice
Taney in the Passenger Cases, 7 How 283, 492
(1849):

"For all the great purposes for which
t he Federal governnent was forned, we
are one people, with one commpbn coun-
try. We are all citizens of the
United States; and, as nenbers of the
same community, nust have the right
to pass and repass through every part
of it without interruption, as freely
as in our own States.”

W have no occasion to ascribe the source
of this right to travel interstate to a partic-
ular constitutional provision. It suffices
that, as MR JUSTI CE STEWART said for the Court
in United States v. Guest, 383 U.S. 745, 757-
758 (1966):

"The constitutional right to trave
fromone State to another ... OCCU-
pi es a position fundanental to the
concept of our Federal Union. It is
a right that has been firmy estab--
i shed and repeatedly recognized.

...[Tlhe right finds no explicit
mention in the Constitution. The
reason, it has been suggested, is
that a right so elenentary was con-
ceived fromthe beginning to be a
necessary conconitant of the strong-
er Union the Constitution created
In any event, freedomto trave
t hroughout the United States has
| ong been recogni zed as a basic
ri ght under the Constitution.”

Thus, the purpose of deterring the in-
m gration of indigents cannot serve as justi-
fication for the classification created by
the one-year waiting period, since that pur-
pose is constitutionally inpermssible. If a
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|l aw has "no other purpose ... then to chill the
assertion of constitutional rights by penalizing
t hose who choose to exercise them then it [is]
patently unconstitutional." United Statesv.
Jackson, 390 U.S. 570, 581 (1968).

Al ternatively, appellants argue that even if
it is inpermssible for a State to attenpt to de-
ter the entry of all indigents, the chall enged
classification may be justified as a perm ssible
state attenpt to di scourage those indigents who
woul d enter the State solely to obtain |arger
benefits. W observe first that none of the sta-
tutes before us is tailored to serve that objec-
tive. Rather, the class of barred newconers is
all-inclusive, lunping the great mgjority who
conme to the State for other purpose with those
who cone for the sol e purpose of collecting
hi gher benefits. Tn. actual operation, therefore,
the three. statutes enact what in effect are non-
rebuttabl e presunptions that every applicant for
assistance in his first year of residence came
to the jurisdiction solely to obtain higher bene-
fits. Nothing whatever in any of these records
supplies any basis in fact for such a presunption.

More fundanmentally, a State nay no nore try
to fence out those indigents who seek hi gher wel -
fare benefits than it may try to fence out indi-
gents generally. Inplicit in any such distinction
is the notion that indigents who enter a State with
t he hope of securing higher welfare benefits are
sonmehow | ess deservi ng than indi gents who do not
take this consideration into account. But we do
not perceive why a nother who is seeking to nake a
new life for herself and her children should be re-
garded as | ess deservi ng because she consi ders,
anong others factors, the level of a State's pub-
lic assistance. Surely such a nother is no |ess
deserving than a nother who npbves into a particular
State in order to take advantage of its better ed-
ucational facilities.

Appel | ants argue further that the chall enged
classification may be sustained as an attenpt to
di sti ngui sh between new and ol d residents on the
basis of the contribution they have nade to the
community through the paynent of taxes. W have

49



difficulty seeing how | ong-termresidents who
qualify for welfare are nmaking a greater pres-

ent contribution to the State in taxes than in-

di gent residents who have recently arrived. If
the argunment is based on contributions nmade in
the past by the long-termresidents, there is
sonme question, as a factual matter, whether this
argurment i s applicable in Pennsylvania where the
record suggests that some 40% of those denied
public assistance because of the waiting period
had | engthy prior residence in the State. But
we need not rest on the particular facts of these
cases. Appellants’ reasoning would logically
permt the State to bar new residents from school s,
parks, and libraries or deprive them of police
and fire protection. Indeed it would permt the
State to apportion all benefits and services ac-
cording to the past tax contributions of its cit-
i zens. The Equal Protection C ause prohibits
such an apportionnent of state services,|0

W recognize that a State has a valid inter-
est in preserving the fiscal integrity of its
prograns. It may legitimately attenpt to limt
its expenditures, whether for public assistance,
public education, or any other program But a
State may not acconplish such a purpose by in-
vidi ous distinctions between classes of its
citizens. It could not, for example, reduce ex-
pendi tures for education by barring indigent
children fromits schools. Simlarly, in the
cases before us, appellants must do nore than
show t hat denying wel fare benefits to new resi-
dents saves noney. The saving of welfare costs
cannot justify an otherw se invidious classifi-
cation.

In sum neither deterrence of indigents
frommgrating to the State nor limtation of
wel fare benefits to those regarded as contri b-
uting to the State is a constitutionally per-
m ssi bl e state objective.

10
We are not dealing here with state insur-

ance prograns which may legitinmately tie the
anount of benefits to the individual's contri bu-
tions.
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The waiting period requirenent in the Dis-
trict of Colunbia Code involved in No. 33 is al-
so unconstitutional even though it was adopted
by Congress as an exercise of federal power. In
terms of federal power, the discrimnation cre-
ated by the one-year requirement violates the
Due Process Clause of the Fifth Arendnent.
"[While the Fifth Amendment contains no equal
protection clause, it does forbid discrimnation
that is "so unjustifiable as to be violative of
due process.'' Schneider v. Rusk, 377 U.S. 163,
168 (1964); Bolling v. Sharpe, 347 U.S. 497
(1954). For the reasons we have stated in in-
val i dating the Pennsyl vani a and Connecticut pro-
visions, the District of Colunbia provision is
al so invalid--the Due Process C ause of the Fifth
Amendnent prohi bits Congress from denying public
assi stance to poor persons otherw se eligible
solely on the ground that they have not been res-
idents of the District of Colunbia for one year
at the time their applications are filed.

3, Practice of a Profession
In Potts v. The Honorable Justices of the Suprene Court
of Hawaii, 332 F. Supp. 1392 (D. Hi ., 1971), the United States Dis-
trict Court for 1-Hawaii held that a | ong durational residence re-
qui renent for admission to the practice of |aw violated the equa
protection clause of the Fourteenth Armendnent. The court stated
(footnotes omtted):
Plaintiff Potts, a citizen of the United
States, was neither a qualified and registered
voter in the State of Hawaii nor had he "phys-
ically resided in Hawaii continuously for a pe-
riod of six nonths after attaining the age of
15 years" prior to Septenmber 13, 1971, when the

Hawai i bar exami nation was schedul ed to be given
to those seeking to be licensed to practice Law
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in the State of Hawaii. Neverthel ess, over 60
days before that date he filed application to
take the exanination. There was no question

that he net all prerequisites for eligibility to
take the exanmination, except the residence qual -
ification set forth in 7 HR S. §8 605-1 or Rule
15(c) of the Rules of the Suprene Court of the
State of Hawaii. The Suprene Court of Hawaii re-
fused himperm ssion to take the exam nation

wi t hout stating any reason therefor.

The basic question here is whether the Equa
Protection C ause of the Fourteenth Anendnent
proscribes the application by the Hawaii Suprene
Court of the residence qualification of its Rule
15(c) or of HR S. § 605-1 to an ctherw se qual-
ified applicant desiring to take the Hawaii bar
exam nation

VWile neither § 605-1 nor Rule 15(c) dis-
crimnates with respect to race, color or na-
tionality, nevertheless both the statute and the
rul e obviously create two cl asses of applicants
for the Hawaii bar. In one class are those
ot herwi se qualified persons who under § 605-1
are registered voters (with not |ess than one
year's residence) or who under Rule 15(c) have
been physically present in Hawaii for a contin-
uous six-nonth period after reaching age 15.
This class is entitled to take the bar exam na-
tion. In the other class are otherw se equally
qual i fi ed applicants who, solely because they
are not registered voters or have not net the
physically present requirenment, cannot fit into
the procrustean bed of either the law or the
rule, and are thereby precluded fromtaking the
bar exam nati on.

[3] Under traditional equal protection
principles, a state retains broaddiscretion in
many categories to classify persons. Any such
classification, for any purpose, nust have a
reasonabl e basis. Thus, if any state of facts
reasonably can be conceived that woul d sustain
a chal l enged cl assification, even though it were
di scrimnatory, it would not be violative of the
Equal Protection O ause of the Fourteenth Anendnent.
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This court, of course, recognizes that the
State of Hawaii and its Suprene Court "have ex-
clusive jurisdiction over the adnission of at-
torneys, the regulation of the practice of |aw,
and the discipline and disbarnent of attorneys
* * 0" Gnger v. CGrcuit Court for County of
Wayne, 372 F.2d 621, 625 (6th Cr. 1967). This
court also is reluctant to interfere in matters
so peculiarly state-oriented as are requirenents
to practice lawin the state. Neverthel ess, as
poi nted out by the United States Suprene Court
in Schware v. Board of Examiners, 353 U S. 233,
239, 77 S. . 752, 756, 1 L.Ed.2d 796 (1957),
while "a State can require high standards of
qualification, such as good noral character or
proficiency inits law, before it admts an ap-
plicant to the bar, * * * any qualification nust
have a rational connection with the applicant's
fitness or capacity to practice |law' to conport
with the Fourteenth Amendnent. We have the ju-
risdiction and the obligation to ensure that
this constitutional mandate is met.

In attenpting to justify its residency qual -
ifications, the defendants maintain, first, that
the six nmonths of continued presence "assure[s]
that a person with some degree of maturity wll
be able to absorb, appreciate and understand the
uni que governmental structure, |inguistics, and
custonms of Hawaii which, in turn, will tend to
make himbetter able to relate to and serve his
clients to the end that he nay be nore fit to
practice law in Hawaii."

VWhat ever el se may be "uni que" about Hawaii,
there is nothing "unique" about its |egal system
and its laws, both stem fromthe Angl o- Anerican
common | aw. Hawaiian ternms are today largely
l[imted to an interpretati on of the kingdoms
| and | aws and practices. Since there is no | aw
school in Hawaii, all lawers in Hawaii perforce
graduate from mai nl and | aw school s. Thus an in-
ference that an "understandi ng" of Hawaii's
"uni queness” has any valid rel evance to an ap-
plicant's | egal education or ability to be a
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sound | awyer here after admi ssion is untenable.
The "absorption" argument approaches the Ludi-
crous since Rule 15(c) would permt one who was
in Hawaii only between the age of 15 and 15%to
return sixty days before the schedul ed exani na-
tion and thereby be deened to have qualified as
havi ng absorbed, appreciated and understood the
"uni que governnental structure ' * of Hawaii."

O equal deficiency is defendants' second
argurment that at |east six nonths residence at
some tine is necessary "to provide a mninmal ac-
climatization period * * *." Adnmittedly, an un-
derstanding of the "cultural derivations" of
Hawai i ' s peopl es, their "language patterns" and
"philosophical outl ook on life" would be of value
to any | awyer, but such understanding is hardly
automatically acquired by any given period of
resi dence here.

The periods of required residency in the
statute and the rule here bear no valid relation
to the educational and noral qualifications of
bar applicants, and are thereby arbitrary and ca-
pricious and constitutionally inpernissible.

Both the act and the rule thus severally invidi-
ously discrimnate against an identifiable class,
favoring registered voters or six-nonths resi-
dents over otherw se equally qualified applicants
who have not the same residential. status.

We conclude, therefore, that the preexam. -
nation residential requirenments inposed by both
® 605-1 and Rule 15(c) upon United States citi-
zens applying for leave to take Hawaii's bar
exam nation contravene the Equal Protection
Clause of the Fourteenth Amendment, and are thus
invalid. By so holding, we need not consider
plaintiff's contention that the residency re-
qui renents inperm ssibly penalize his constitu-
tional right to interstate travel or any other
constitutional right. Because the law and the
rule each denies to Potts and the class he rep-
resents the equal protection of the |laws, we
declare the law as well as the rule to be uncon-
stitutional and therefore void.
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D. Excl usionary Zoning

Appeal of Grsh, 437 Pa, 237 (1970) is the nost radical of
recent cases sustaining attacks upon exclusionary zoni ng. Appell ant
G rsh, a builder, challenged the zoning ordi nances of Nether Provi-
dence Townshi p, which nade no provision for apartnents in its zoning
ordi nances. The Pennsyl vani a Suprene Court stated (footnotes
omtted):

At | east for the purposes of this case, the
failure to provide for apartments anywhere within
t he Townshi p nmust be viewed as the | egal equiva-
lent of an explicit total prohibition of apart-
nment houses in the zoning ordinance.

In refusing to allow apartnent devel opnent
as part of its zoning schene, appellee has in ef-
fect decided to zone out the people who woul d be
able to live in the Township if apartnents were
avail abl e. Cf. National Land and Investment Co.
V. Easttown Twp. Board of Adjustment, 419 Pa. 504,
532, 215 A 2d 597, 612 (1965): "The question
posed is whether the township can stand in the
way of the natural forces which send our grow ng
popul ati on into hitherto undevel oped areas in
search of a confortable place to live. W have
concl uded not. A zoning ordi nance whose prinary
purpose is to prevent the entrance of newconers
in order to avoid future burdens, econom ¢ and
ot herwi se, upon the adm nistration of public
services and facilities can not be held valid."

We enphasi ze that we are not here faced
with the question whether we can conpel appel -
lee to zone all of its land to permt apartnment
devel opment, since this is a case where nowhere
in the Township are apartments permtted. In-
stead, we are guided by the reasoning that con-
trolled in Exton Quarries, supra. W there
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stated that "The constitutionality of zoning or-
di nances which totally prohibit legitimte busi-
nesses ... froman entire colrmuni _tY should be
regarded with particul ar circunspection; for un-
li ke the constitutionality of nbst restrictions
on property rights inposed by other ordi nances,
the constitutionality of total prohibitions of

| egi ti nat e busi nesses cannot be preni sed on the
fundanent al reasonabl eness of allocating to each
type of activity a particular location in the
community." 425 Pa. at 59, 228 A 2d at 179.

In Exton Quarries we struck down an ordi nance

whi ch did not allow quarrying anywhere in the nu-
nicipality, just as in Ammon H. Smith Auto Co.
Appeal, supra, we did not tolerate a total ban

on flashing signs and in Novato Corp., supra, we
struck down a prohibition on bill boards every-
where in the nunicipality. Here we are faced
with a simlar case, but its inplications are
even nore critical, for we are here dealing with
the crucial, problemof population, not with bill-
boards or quarries. Just as we held in Exton
Quarries, Arnmon R. Smith, and Noratethat the
gover ni ng bodi es nust make sone provision for the
use in question, we today foll ow those cases and
hol d that appell ee cannot have a zoni ng schene
that makes no reasonabl e provision for apartnent
uses

Appel | ee argues that apartnent uses woul d
cause a significant popul ation increase with a
resulting strain on avail abl e nuni ci pal services
and roads, and would clash with the existing res-
i denti al nei ghborhood. But we expiicit7j rejec-
ted both these clains in National Land, supr a:
"Zoning is a tool in the hands of governnental
bodi es which enables themto nore effectively
meet the demands of evol ving and grow ng comru-
nities. It rmust not and can not be used by
those officials as an instrunment by which they
may shirk their responsibilities. Zoning is a
means by which a governnental body can plan for
the future--it may not be used as a nmeans to
deny the future.... Zoning provisions nmay not
be used ... to avoid the increased responsibil -
ities and econom c burdens which tinme and natu-
ral growth invariably bring." 419 Pa. at 527-
28, 215 A. 2d at 610.
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Net her Provi dence Townshi p may not perm ssi-
bly choose to only take as many people as can live
in single-famly housing, in effect freezing the
popul ati on at near present |levels. Cbviously if
every municipality took that view population
spread woul d be conpletely frustrated. Muinicipa
services must be provi ded somewhere, and i f Net her
Provi dence is a | ogical place for devel opment to
take place, it should not be heard to say that it
will not bear its rightful part of the burden
Certainly it can protect its attractive character
by requiring apartnents to be built in accordance
with (reasonabl e) set-back, open space, height,
and other light-and-air requirements, but it can-
not refuse to make any provision for apartnment
living. The sinple fact that soneone is anxious
to build apartnents is strong indication that the
location of this township is such that people are
desirous of moving in, and we do not believe
Net her Providence can close its doors to those
peopl e

Apartment living is a fact of life that com
munities |like Nether Providence rust learn to
accept. If Nether Providence is |located so that
it is a place where apartnment living is in demand
it nust provide for apartnents in its plan for
future growth; it cannot be allowed to close its
doors to others seeking a "confortable place to
live."
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ASS TRACT

A wide variety of federal and state | aws affect popul ation
movemrent both directly and indirectly. However the powers of both
the federal and state governnments to regul ate popul ati on novenent
have been severely restricted by a series of Suprene Court decisions
interpreting the Constitution.

The federal governnment has and exerci ses extensive powers
for the regulation of international inmgration. State governnents,
however, may only regulate inmgration to the extent powers are del -
egated by the federal governnent.

An increasingly strong constitutional doctrine of a right
to travel is energing_ This doctrine greatly limts both federal
and state power to directly linmt popul ati on novenent. EXisting
state | egislation penalizing popul ati on novenent by discrimnating
agai nst new residents cannot stand constitutional scrutiny.

Consi der abl e scope does exist within constitutional limts
for both federal and state regul ati on novenent. However such regu-
| ati on nust avoid both direct restriction upon the right to travel

and discrinmnation in favor of long-term state residents.
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