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liB 2683 would create a new line agency, the Department of Erwironmental
Protection (DEP), iron:1Xlratirq existin:J environmental regulatory functions
of the Department of Health and other state agencies am assigniIq
coordinating responsibilities to enhance coapera.tion within state gove.rrnnent
in the IDa.nage.Inent of Hawaii I s envirorm¥:mt.

Related legislation has been considered in past sessions datil'q back to
1972. '!he present bill incorporates features of HB 157 and SB 9 from last
year which, in turn, grew out of prior legislative proposals. In addition,
we are aware of at least two other bills which have been submitted this year
proposing same form of a Department of the Environment. All of this
activity emerges from a widely recognized need for lIlCre effective
environmental manageroont. In this regard, Ha\¥aii is certainly not unique.

Last year I s legislature laid a foundation for a Department of
Erwirornnental Protection in Act. 293, Session raws of Hawaii, 1991. In
addition, a Task Force was established to assist the Governor in preparing
an organizational ard fUnctional plan for the new deparbne.nt. '!he report of
the Task Force has been p!'O\Tided to the legislature, ani:much of the
Environmental center testiJoony on HB 2683 is drawn fran our participation in
and cootribrtion to the preparation of that :report. In general, we concur
with the findings of the Task Force.
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GENERAL g:!1MEN1'S

~ major concern with the present system of statewide environmental
management is the lack of a clearly defined structural framework which
provides a consistent set of e.nvi.ronmenta1 guidelines to be inco1:porated in
all branches of governme.nt. we have suggested that the original structure
of the state's envb::Olmental management system which placed. the Office of
Envixonmental ~ity o:mtrol (~) in the GoIJemorls office provided the
appropriate line of authority to assure that environmental policy was
implemented uniformly. creatinJ a Deparbnent of Environmental Protection
will elevate the state I S envb::Olmental agenda to an~ footing with other
line agencies. However, no .inproveme.nt will materialize unless the
GoIJemor's office itrposes strong environmental priorities on all of the l:ine
agencies.

silnilarly, the efficacy of the new department will depend on the
leadership of the adm:i..nistra.tion, the political will of the legislature, and
adequate resources. Structural rearrangement alone will not produce better
environmental management.

CAJr reviewers repeatedly have stressed the iJnportance of regulatmy
enforcement. Although. the authority for enforoeIre1It of re:;JUlations is
implicit in the pl:oposed departmental function, we suggest that a nore
explicit camnitment would be desirable. we note that the Attorney General
has ackn.cMledged the potential for llIpn:J'.lE!meIlt in the provision of legal
services for environmental protection in Attachment II of the DEl? Task Force
Report. In particular, the criteria subscripts pertaining to t.i:meliness and
extreme lateness for cases listed on the Assigrnnent 'Types table iIrlicate a
backlog of up to one year in resolution of certain pending cases. Hence,
enforcement of environmental regulations would be greatly st.rengt:hened by
providing additional positions for environmental prosecution staff in the
Department of the Attorney General.

A significant portion of the authority for local environmental
protection is delegated to the state through various federal statlltes.
HcMever, the federal gcve.rnment reserves the right to intervene if local
enforcement is perceived ineffective. In the past, federal approad1es to
environmental issues have not addressed. site specific aspects of Hawaii IS
enviromnent. It therefore is important for the state to maintain local
jurisdiction aver re:Jiona1 environmental issues. A department of
Environmental Protection and a.ugnented resources for environmental legal
support in the Attorney General's Office would help ensure that local
control over environmental management is retained.

As a final general COllItlent, we emt:hasize that management needs will
change in response to emergirg develcpnerrt:s in both human and natural
systems. Consequent1Y» a c:rncial eatpOTlent of the new department nust be
the provision for ~ing analyses to identify new management needs. Given
the c.hanling nature of the enviromnent, establishment of a fixed format for
the new department is less desirable than assuring that additions or
amendments can be incorporated as needed to meet developing needs.
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'!he most substantive comments we have to offer on HB 2683 deal with the
placement, camposition, and duties of the OEQC am Council urrler the DEP.
we do not concur with the transfer of the OEQC and the Council to DEP.
Regardless of the good intentions of the draf'ters of this legislation to
assure broad direction of environmental management via the stated duties of
the DEP to "coordinate and di.rect all state government agencies in matters
concernin:J environmental protectionll the suborrlination of matters within one
line agency to the director of another probably is inappropriate, and
experience has shown that one agency diIector is not like.ly to dictate
policy to other agency directors.

When~ and the Environmental camcil were established In 1970, they
were placed within the office of the Governor with the e)(presB p..n:pose of
providing .interagency coordination and guidance, aver curl above the line
agency· s authority. SUbsequent placement in the Deparbnent of Health IIfor
administrative purposes" has significantly reduced the multiple agency
coordination function of OEQC and the adviSOl:Y role of the council with
regard to state envi.ronmenta1. management.

At the federal level, the problem of coordination of departments was
recognized when the Environmental Protection Agency was being stroct:ured.
It was ac.k:r1cMledged that to serve the designated am desired coordination
function arrl to offer overall guidance on matters perta.i.nin;J to the
environment, the oversight authority Im.lSt be above the l.ine agencies. Thus,
at the federal level, it was detennined that the oversight-ccxm:tinating
authority IlIllSt report di.rectly to the President. similarly, the President's
council on Environmental Quality, ~, serves as a very high level advisory
body to the President on all matters pert:aini.ng to the environment.

Placement and Functions of omc and t.he ColJncil

We urqe that the present Environmental council and OEQC be combined into
a GoVernor's Council on Environmental Quality and that this new body be
placed within the Office of the Governor for administrative pn:poses.
F\1rthernx)re, we suggest that the priJnary responsibility of the fOl:'IIer~
should be to provide teclmical support to the Council; that the Council be
elevated to a high-level policy-advisoty body to the Governor and include in
its canposition the directors of agencies with. envllOInoontal
responsibilities; that the council retain its role-making responsibilities
for HRS 343; and, that the COUncil continue to be responsible for the
preparation of an annual :report on the state of the environment including an
analysis of agencies' perfonnance in meeting state environmental goals.
Ministerial functions related to HRS 343 should be the responsibility of the
DEP.

While we realize that the Governor may not be eager to have a
refonnulated council attadled to his office, we feel that the importance of
erwi.rornnental issues ~ially as they relate to the state I s prime
in:iustry, tourism, merits this elevation. However, if such placement is not
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possible, then we urge that consideration be given to attach.in;J the OEQC and
eouncil to the Office of state Planning with a name chan:Je to reflect the
additional responsibility. At any rate, additional amendment of Chapter 341
will be required to reflect the administrative placement of CEQ: am the
council, either in the DEP, or, as we have suggested, in a reorganized fom
in the gove.nx>r's office.

Powers and Duties of the DEP

As itemized on pages 4-9, the powers ani duties of the new depart:ment
are very specific and often redun:iant. we sunni.se that the intent of this
specificity is to define clearly the role of the DEP in goverrnnent.
HcMever, our reviewers are ooncemed that tasks Wich are not directly
assignable to a specific category will not be undertaken by the new
department. Rather than trying to define precisely the deparbnent's
functional respons:lbilities, it seems more realistic to set out 5-10 general
goals am objectives ani let the DEP develop specifics ewer the next several
years. New tasks may be added as the capabilities of the agency am the
requirements of the managed envirarnrent become better appreciated. SUCh an
evolutioruuy approach also will help resolve many of the apparent overlaps
between the new department and other agencies (Le., educational prograne
[roE]: research [UH]; laboratory analyses (OOH, UH], etc.).

'!he Role of the Envi.ranmelltal center

We suggest that the inclusion of the ErIviroomental center under
paragraph. (b), section 26 (pages 11 and 12), is inappttJpriate. 'Ihis section
specifically addresses plann.irq and regulation, yet the Environmental center
.has neither function. our role, as detailed in section 341-5(b) HRS is
advisory within the framework of the e>q;>licit omversity functions of
research, service, ani education.

'!he following specific issues were cited by oor reviewers:

Page 4, section 1. Ch.arqe "Develop" to IIInJlleren't" and drop
"coordination of planning. II Coo:rdination should be done t.hroogh the
Gove:rnors' eouncij ,

Pages 4 and 5, Section 2. Delete 2, 2A, 2C, 2E and 2F. 'lhese powers
should go to OSP, and/or the new Governor's COUncil. '!he roE am U.H.
should be involved with develcpnent of education strategy. sections 2B and
2D should remain .in the new department.

Page 4. section 2 (0). An emergency response plan lI'IJSt be developed in
coordination with evaluation of environmental risks, yet this responsibility
was not included under the flmct:ions of the IEP.

Page 6, Section 8. Det.enn.inirxJ guides and ways to measure envi.ronmenta.l
values should be a ftmction of the proposed Governor's eouncil on
Envi.ronmenta.l QUality or OSP with input from the University end other
agencies.
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Page 6. section 9. Add nrl.nisteri.al fl.mctions to the review function to
be perfonned by the new department urder 01apte.r 343.

Page 7 r lines 3-8. '!he monitoring of native, threatened, enJangered, or
intrcxiuoed species would appear more appropriately a function of the DINR or
the OOA. Also, we are not aware that II irrlicatorll is define:i in the HRS.

Page 7, section 14. We would rec.cmten:i that any "citizen I s voltmteer
monitoring programll be left .in:iepende.nt of gavemment direction. SUch an
idea may be useful, but it also my prove difficult to manage with regard to
quality assurance.

Page 8, section 20. What is meant by the phrase, "Act as•••official
agency of a county in oonnection with the grant or advance of any federal or
other funds ••• II? If this is meant that the new department will act as an
agency of the COlmty to funnel federal grant lIlOIlies there is no problem. If
more is treant by this, the counties 1'DBy take exception to this pc:Mer.

Page 8. section 22. we would prefer to see this responsibility pursued
in cooperation with the University 1lI.ldl as presently designated urrler
section 341-4 (b) ERS.

Page 10, line li. laboratory facilities probably should be shared to
avoid duplication. It would be advisable to specify tmo will be the priInary
user, am to assign the laboratol:y administration to that organization.

Page 10, line 15. Vby is envi.ronmental risk assessment not in the DEP?

Page 21, lines 5-15. '!he distinction between epidemiological (OOH) an:i
Hazardous Material (IEP) responsibilities in this section is tenuous.

Page 23. line 6. '!his is an lltJportant addition to the EIS applicability
screen suggested by the Center's 1991 EIS System Report (p. 41).




