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- STATEMENT OF JURISDICTION

Plaintiffs-Appellants invoked the jurisdiction of the United States District

'~ Court for the District of Hawaii (Hon. Susan Oki Mollway) pursuant to 28 U.S.C.

| '§§ 1331, 1343(3)-(4), and 2201-2202. Plaintiffs-Appellants’ Excerpts of Record

'(“ER”) Tab1,at6.! As explained infra, the district court correctly held that

- i-‘laintiffs lack standing to assert tﬁei‘r claims against Defendant-Appellée United

_ States of America. |
. The district court entered a final judgment on January 15, 2004. ER Tab 29.
: Plaintiffs timely filed a notice of appeal on February 12, 2004. ER Tab 31. This

© Court has jurisdiction pursuant to 28 U.S.C. § 1291 |
IS.SUES.PRE‘SENTED

Sixteen residepts of the State of Hawaii ﬁled this lawsuit against the United

l'. States and others. Plaintiffs allege that various progréms adihir;istered by the State
' of Hawaii discriminate against them on the basis of race b).r providing benefits
exclusively fo .“Hawaiians” and/or “native Hawaiians.”? Plaintiffs coﬁtend that

~ these programs violate the United States Constitution and constitute a breach of .

' ! ER citations first denote the tab in the ER at which the document cited '
can be found and, where appropriate, followed by the page number of the
- .document cited. :

2 See infra note 5 defining Hawaiians and native Hawaiians.
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ItI'l'lSt. Plaintiffs base their.standing to bring their constitutional cléim against the
- United States solely on their status as state taxpayers; they'do not 'allege to have
been persoﬁally discriminated against. They-assert standing to bring their breaéh
of trust claim based on their alleéed status as benéﬁciaries of a public trust
" supposedly violated by the United Statés. Their appeal raises the foliowing issues:
L Whether the district court erred when it disnl;ssed Plaintiffs’
constitutional claim algainst the United S@tes. |
| 2. Whether the district court erred when it dismissed Plaintiffs’ breach

vof trust claim ag;ainst the United States. |

3. Whether the district court erred when it struck Plaintiffs’ untimely
: .“counter motion” wﬁch impermissibly raised new issues scheduleci for briefing at
a later date.

4.  Whether, in the event of remand,' this Court should order that this case
‘be assigned to a new district éoufc judge because of delays perceiveq by Plaintiffs. ‘ |

| " STATEMENT OF THE CASE |

I.  NATURE OF THE CASE

Plaintiffs, sixtegn individuals, filed this lawsuit m Métch 2002. Théy allege
that they are residents and citizens of the Sta_té of Hawaii of “J épa;nese, ];anlish,

Filipino, Portugese, Hawaiian, Irish, Chinese, Scottish, Polish, Jewish, German,



~ Spanish, Okinawan, Dutch, French and other ancestries.” ER Tab 1, at 7. Various
state agencies and state ofﬁciais as well as the United States are named as
defendants. Id. at 7-11. No federal agency or federal official is named as a
defendant,

The complaint sets out three claims for relief: () violation of the Equal
| Prbtectipn clause of the Fourteenth and Fifth Amendment; (ii) violation of the
.Civil Rights Act, 42 U.S.C. § 1983; and (iii) breach of public land trust. ER Tab
1, at 29-34. The bases for these claims with respect ;co the United States are
ambiguous at best.:. The complaint Stétes that “[t]he United States' of Americé is
~ named as a party because the constitﬁtionality of two acts of Congress affecting
the public.interesf . ... are drawn into question.” Id. at 9 Plaintiffs seem to allege

that the Hawaii Admission Act, Pub. L. No. 86-3, 73 Stat. 4, which required the

.. State of Hawaii to incorporate the Hawaiian Homes Commission Act, 42 Stat. 108,

ch. 42, violates the Equal Protection clause “implicit in the Fifth Amendment” and
fher“‘equd footing doctrine’” (Plaintiffs’ “Equal Protection claim”). ER Tab 1, at
| 9-10, 14. The complaint also appears to assert that the United States breached its
fiduciary duty as trustee of a public land trust when Coﬁgress enacte& the
Hawaiian Homés Corhmission Act and the Hawaii Admission Act. Id. at 12-14.

Plaintiffs allege standing for the Equal Protection claim based on their state



taipayer status and standing for the breach of trust claim based on their alleged
o status as a trust beneficiary. Id. at 2.1'-29'.' Plaintiffs do not allege that they have
actually suffered discrimination. There is no allegation that any plaintiff applied.
for and 'v.vas denied benefits because he or she was not “Hawaiian” or “native
Hawaiian.”. Nor do Plaintiffs challenge any specific approprié.tion under a federal
_statute. The district court properly dismissed all of Plaintiffs’ claims against the |
United States for lack of st.anding. |

II. BACKGROUND

o The Supreme Court summarized the history of Hawaii in Rice v. Cayetano,
528 U.S. 495, 499-510 (2000), which is helpful here. The Hawaiian Islands were
oﬁginally.settled' by Polynesians from the Western Pacific. Haw. Housfng Auth. v.
Midkiﬁ”,' 467 U.S. 229, 232 (1984); see also Rice, 528 U.S. at 500. In 1778,

England’s Captain Cook made landfall in Hawaii. Rz‘ce, 528 U.S. at 500. In 1810,

\

-~

Kamehameha I united the Hawaiian Islands as one kingdom. Id. Between 1826
and 1893, the United States recognized the kingdom as a sovereign nation and
signed several treaties with it. Id. at 504. Dﬁriﬁg that same period, interests |
aligned with American interests in trad_e, settlemeﬁt, economic expansioﬁ, and

political influence with respect to ﬁawaii gained political power. Id. In 1893,

Queen Liliuokalani attempted to promulgate a new constitution to reestablish



‘native Hawaiian control over govenlméntal affairs. Id. at 504-05. Fearing a loss

 of power, a greup representing American commercial interests overt'hrew the
monarchy and established a provisional govelmnent.' See id.; Pub. L. 103.-15 0,
107 Stat 1510.} That government sought_annexatien by the United States, but
President Cleveland denouncee the role of Ameriean forces m the overthrow and
- called for restoration of the Hawaiian monarchy. Rice, 528 U.S. at 505. The
Queen, however, was unable to reclaim hef former place and in 1894 the
- provisional govermnent established the Republic of Hawaii. Id. A year later the
| Queen abdicated her throne Id ’

"A. The “Newlands Resolution”

Tn 1898, President McKinley signed a J oint Resolution annexing Hawaii
'(sometimes referred to as the “Newlands Resolnﬁon”). Id; 30 Stat; 750. At the
4 ﬁme of the annexation, the provisional government ceded all crown, govemrnent,
‘ v'and public lands to me' Um'ted States. Rice, 528 U.S. at 505; 30'Stat. 750; 107
- Stat: 1512, The Newlands Resolution provide& that “all revenue from or proceeds -
of the [public lands], except as regards sueh part thereof as may be used or N

- occupied for the civil, military, or naval purposes of the United States, or may be

* Pub. L. 103-150, 107 Stat. 1510 is the 1993 Joint Resolution of Congress
to acknowledge the 100th anniversary of the overthrow of the Kingdom of
‘Hawaii and to offer an apology to natlve Hawaiians. That resolution provides
' relevant history.



aésignéd for the use of the local government, shall be used solely for the benefit of
the inhabitants of the Haﬁvaiian Islands for educational and other public purposes.”
30 Stat. 750. |
" In 1900, Congress passed the Hawatian Organic Act, ch. 339, § 91, 31 Stat.
141, 159, which established the Territory of Hawaii and put the lands ceded and
: &amfeﬁed to the United States in the Newlands Resolu‘tioh @dﬂ the “possession, '
use, and control of the government of the Territory of Hawaii.”
B. .The Hawaiian Homes Commission Act
Not lpné after creating the Territory of Hawaii, C_ongress," cdnccmed with
" the condition of native Hawaiians, enacte(i the Hawaiian i—Iémes Commission Act
| (the “HHCA™). Rice; 528 U.S. at 507; 42 Stat. 108, ch. 42. The HHCA set aside
- about 200,000 acres of the cede& public lands and created a program of loans and
long-term leases for the benefit of native Hawaiians. Rice,'528;U.S. at 507. The °
'HHCA defined “native Hawaiianis]’? to mean “any descendant.of nof.less than
one-half part of the blood of the races inhabiting the Hawaiian Islands previous to
1778.” 42 Stat. 108, § 201(7). |
"C. The Admission Act
In 1959, Ha.waii was admittéd into the Union. Upon admission, ahd in

accordance with the Hawaii Admission Act (the “Admission Act”), Pub. L. No.



l86—3, 73 Stat. 4, the ne\e State of Hawaii (the “State”. or “Hawaii”) agreed to adopt
ie HHCA as part of its constitution. See § 4, 73 Stat. 5; Haw. Const. Art. XTI,
:§_§ 1-3.* The Admission Act granted Hawaii title to .all.publi_c lands and pdblic
eropeﬂy within the State’s boundary, excei)t d{lqse which the fedqﬂ government
.retaine.d for its own use. § 5(b)-(d), 73 Stat. 5; Rice, 528 U.S. at 507. This grant
- included the approximate 200,000 acres that had been set aside undel; the HHCA
as well as alfnost 1.2 million additional acres of land. Rice; 528 USS. at .507'.¢

The Admission Act provides that the lands granted to Hawaii and the:
I p'roceeds as well as income from those lands were to be held by Hdwéii “as a
';;ublic trust” to be “managed and disposed of for one or':more of” the'fellowing'
purposes: | |

s _ for the support of the pubhc schools and other public educational
1nst1tut10ns,

. for the betterment of the conditions of native Hawaiians (as deﬁned in
the HHCA, as amended); :

e for the development of farm and home ownership on as wxdespread a
basis as possible; :

e for the making of public improvements; ahd

4 4 After the HHCA was adopted as part of Hawaii’s constitution pursuant

to the Admission Act, the HHCA was “deleted from the United States Code,
although it was not formally repealed ” Keaukaha-Panaewa Cmty. Ass’n v. Haw.
'Homes Comm'n, 588 F.2d 1216, 1219 (9th Cir. 1979).

7



.o forthe provision of lands for public use.

§ 5(1), 73 Stat. 6. The Admission Act provides that the use of the proceeds and
income from the lands “for any other object shall constitute a breach of trust for
' which suit may be brought by the United States.” Id.
| D. Hawaii’s Administration of the Public Lands Trust

. Inthe ﬁrs; decades folloﬁng its admission, Hawaii continued to administer
- the HHCA lands'for the benefit of native Hawaiiansl The income from the
remainder of the public lands largeiy flowed to Hawaii’s Department of Education.
Rice, 528 U.S. at 508.

In 1978, Haw.aii. amended its constitutic;h and created the Ofﬁce- of

| Hawaiian Affairs (“OHA”). Haw. Const:, Art. XII, § 5. OHA’s purposes include:
. the betterment of conditions of native Hawaiians and Hawaiians;’
. serving as the principal state agency respoﬁsible for the performance,

development, and coordination of programs and activities relatlng to
native Hawaiians and Hawaiians;

. 5 The State statute defines a native Hawaiian as “any descendant of not .
' less than one-half part of the races inhabiting the Hawaiian Islands previous to -

1778, as defined by the [HHCA], as amended; provided that the term identically

. refers to the descendants of such-blood quantum of such aboriginal peoples

which exercised sovereignty and subsisted in the Hawaiian Islands in 1778 and

which peoples thereafter continued to reside in Hawaii.” Haw. Rev. Stat. § 10-2.

A Hawaiian is defined as “any descendant of the aboriginal peoples inhabiting

. the Hawaiian Islands which exercised sovereignty and subsisted in the Hawaiian

- Islands in 1778, and whlch peoples thereafter have continued to reside i in

Hawaii.” Id.



. assessing the policies and practices of other agencies impacting
native Hawaiians and Hawaiians, and conducting advocacy efforts for
native Hawaiians and Hawaiians;

«  applying for, receiving, and disbursing, grants and donations from all

' sources for native Hawaiian and Hawaiian programs and services;
and

. serving as a receptacle for reparations.
Haw. Rev. Stat. § 10-3. OHA is charged with administering and managing some
~ of the funds from the public lands trust. See id. § 10-13.5; Haw. Const. Art. XII,
. §§ 5-6; Price v. Akaka, 3 F.3d 1220, 1222 (9th Cir. 1993). The 200,000 acres set
aside under the HHCA is administered by a separate state agency, the Department
of Hawaiian Home Lands (“DHHL”), which is headed by an executive board

* known as the Hawaiian Homes Commission (“HHC”). See Haw. Rev. Stat. §§ 10-

© 3(3) & 26-17.

N THE DISTRICT COURT PROCEEDINGS

Through a series of orders the dlstnct court dismissed all of Plaintiffs’
cla1ms against all Defendants, culmmatlng in the entry of a ﬁnal judgment on
J anuary 15, 2004. The orders relevant to the Plaintiffs’ arguments on appeal wlth

respect to the United States are discussed below.



| A. March18, 2002 Order
The first relevant district court order denied Plaintiffs’ motion for a

~ temporary restraining order (“TRO™). Arakakiv. Cayetano, 198 F. Supp. 2d 1165
(D. Haw. 200'2).- The court noted that Plaintiffs rested their standing to assert thcif,
. * Bqual Protection ciaifns solely on their alleged injury as state taxpz;yers, not on

any allegation that théy had suffered from actual discrimination. Id; at 1174. The
“court recbgnized that “tﬁe pléadings of a valid taxpayer suit must set forth the.
| relationship between the taxpayer, tax dollars, and the allegedly illegal
'gox}ernment activity.” Id. The court found that Plaintiffs’ complaint alleged that

- Plaintiffs pay Hawaii taxes, that tax revenues are appr'opriated to OHA and DI-IHL,. |
- and that these funds ai'é being spent in violation of the Equgl Protection clause. |

Id. at 1175. According to the cdurt, “[t]hese allegations sufficiently set forth the
relationship between the taxpayer, tax dollars, and the allegedly illegal

" government activitsr such that Plaintiffs demonstrate taxpayer standing” to sue the
'i State.and challenge its expenditure of tax revenue on HHC, DHHL, and OHA.

Ik The court found, however, that Plaintiffs lacked standing for their Equal

§ The court nonetheless declined to issue a TRO because Plaintiffs failed
to establish irreparable harm or a sufficient likelihood of success on the merits.
 Arakaki, 198 F. Supp. 2d at 1176-78. :

10



* Protection claims that did not challenge thé State’s expenditure of state tax funds.

Id. at 1175-76.

The district court then addressed Plaintiffs’ breach of trust claims. Plaintiffs

* had argued that they are beneficiaries of a public land trust éreated by the |

Newlan&s Resolution and that the HHCA and the Admission Act set forth uses for

those lands thatl impermissibly departed from the terms of the alleged Newlands :

- Resolution trust. Id. at 1179, The ;zourt found that Plaintiffs lacked standiﬂg to |
bring _thaf: claim against the United States beéausé Plaintiffs V“d[id] no;n show that
their injury [wals likely to be redressed by a favorable decision.” Id. The court
expressed skepticism as to whether the public trust Plaintiffs alleged even existed,
and if it did, whether it had been violated. Id. at 1 181. The court also‘declined to

-issue a TRO based on the breach of trust claims Becausc the balance of hardships
was in Defendants’ favor. Id. at 1181-82.

B. May 8, 2002 Order
4"'I‘he State Défcndaﬂts then moved to dismiss this.case in its _entiretyv a |
'claiming.that Plaintiffs lacked 'standjng and the case involyed a noﬁ-justiciable
. political~qu¢stion. SupplementaI Excerpts of Record of Defendant;Appell;ee

United States (“SER”) at 1-2.” The court again concluded that Plaintiffs” state

7 The copy of this document in Plaintiffs’ ER is incomplete (ER Tab 5),
’ (continued...)

11



taxpayer standing supported only some of their Equal Protection claims. The court
| | found that “Plaintiffs only have taxpayer standing to challenge direct expenditures
of tax money by the legislature. Plaintiffs do not have standmg to challenge
disbursement of money ﬁ'om Hawau s General Fund when the money does not
come from state téxes.f’ SER at 17. Thus, the court found that Plaintiffs did not
have state taxpayer staﬁding to ehallenge OHA'’s receipt of reveﬂue from “Ceded
Land rentals” that are first paid inte Hawaii’s General Fund and thereafter paidto’
OHA. Id. The court stated that “such an administrative ‘p'ass-throﬁgh’ does not
| éransform rent revenues into tax reveﬁﬁes.” Id. The cou;t also rejected “Plaintiffs”
ergﬁment that their taxes have been'indirec"dy raised because, if the rent revenue.
from Ceded Lands were used for other pufpos'es, Plaintiffs would be taxed less for
. 'other purposes.” SER at 18. The court found this alleged injury was speculative
an(i not a direct injury sufficient for standing. Id. -'.I‘he court therefere ordered
.that “[e]xcept for Plaintiffs’ claims based on state taxpayer stariding that
challenge direct expenditures of tax funds, Plalntlffs Equal Protection clalms are
dismissed.” SER at 34. |
The district court also dismissed all of Plaintiffs’ claims premised on their

standing as alleged trust beneficiaries. SER at 20-28. The court first noted that |

’(...continued)
. so we have included the document in our SER.
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Plaintiffs’ characterization of these claims had shifted since the TRO motion. SER

at 20-21. In their new form, Plaintiffs alleged that they are beneficiaries of a

public trust created by § 5(f) of the Admission Act (not the Newlands Resolution).

SER at22-23. As beneficiaries, they sought to enjoin the enforcement of the

trust’s explicit purpose of bettering the conditions of native Hawaiians, which

Plaintiffs asserted was an unconstitutional purpose. Id. The court recognized,

. however, that because Plaintiffs’ claims did not involve any claim that a trustee

had deviéted from the terms of the § 5(f) trust, trust-beneficiary status had no
bearing on Plaintiffs’ claim. SER at 26-27. “Instead, as ‘inhabitants’ of Hawaii,
Plaintiffs [we]re demanding tha;t the State ignore an express trust purpose, which
flaintiffs say violates the qual Protectiﬁn Clause.” Id. As such, Plaintiffs’

breach of the public trust claims were nothing more than a generalized grievance

| for which they lacked standing. SER at 27-28. The court dismissed those claims

as to all Defendants.

C. September 3; 2602 Order

In light of the district court’s rulings on Plaintiﬂjs’ l_imitéd standing, the
United Statés moved to dlsmlss the remaiﬁder of Plaintiffs’ claims that pertained

to the United Stateé.: The court granted the motion in an order filed Septemniber 3,

2002. ER Tab 8. The court reiterated that the sole basis of Plaintiffs’ standing for
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their quial Protection claim was their status as state taxpayers. ER Tab 8, at 2.

The court found that the Plaintiffs “misunderst[oo]d the scope of their taxpayer' :

- standing” and that they “only ha[d] standing to challenge the expenditure ef state

tax money” on the programs Plaintiffs’ alleged violated the Equal Protection -

clause. Id. at 3-4. Because of the limited nature of Plaintiffs’ alleged injury and
-standing, “tn]one of Plaintiffs’ remaining claims affect[ed] any interest held by the
* United States [and] Plaintiffs’ remaining claims d[id] hot demonstrate any injury 4 '

' caused'By the United States that c[ould] be redressed” by the court. Id. at 4-5. At

this point, all claims against the United States were dismissed, though claims

against State Defendants remained to be litigated.

D. No_vember 21,2003 Order
On September 2, 2003, while proceedings on Plaintiffs’ remaining claims
continued in fhe district ceurt, this Court decided Carroll v. Nakatani, 342 F.3d
934 (9th Cir. 2003). In light of that decision, the district court in this case sua
sponte reconsidered and vaeeted its dismissal of the United States as eparty,
wﬁhout prejudice to the ﬁling of a new motion. ER Tab 12. 'On October 14, 2003,

the United States renewed its motion to dismiss for lack of standing, which motion

: was granted on November 21, 2003. ER Tab 14. The district court concluded that

the Carroll decisioh did not change its conclusion that Plaintiffs lacked standing

14



_for their claims against the United States. Id. at 15-21. All claims against the

United States were thérefore againfdismissed and the United States was no longer
- a defendant. |

E. .December 16, 2003 Order A

On December 3, 2003, in compliance with the district court’s schedule for
 summary judgment briefing, se ER Tab 14, at 31; SER at 39-41, Defendant OHA
" filed a motion to dismiss Plaintiffs’ remaining Equal Protection claim on fhe
ground t_hat it pr§sentcd a non-jﬁsticiable political question. On December 15,

| 2003, Plaintiffs filed what they styled as a “counter motion” raising nineteen

. issues, inchiding whether “Hawaiian” and “ﬁatix're Hawaiian” are racial
.classiﬁcations and whether the “Mancc_zﬁ defenée” applies to this case.® Ina
December 16, 2003 ordef, the district court struck Plaintiffs’ counter motion
'because, among othef reasons, it was beyond the scope of the issues raised in

- -OHA’s motion, raised issues to be addressed in subsequent rounds of summary

judgment briefing, and was untimely. ER Tab 26, at 1-4. On January 14, 2004,

® The “Mancari defense” refers to Morton v. Mancari, 417 U.S. 535
(1974), in which the Supreme Court applied the rational basis level of scrutiny
and held that a statute according an employment preference for qualified Indians
in the Bureau of Indian Affairs did not constitute invidious racial discrimination -
in violation of the Fifth Amendment’s Due Process clause. Thus, what Plaintiffs-
mean by the “Mancari defense” is the application of the rational basis level of
scrutiny rather than strict scrutiny. . -
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the district court granted OHA’s motion to ‘diSmiss, concluding that Plaintiffs’
remaining Equal Protection claim raised a non-justiciable political question. ER
Tab 28. A final judgment was then'enter,ed. ER Tab 29.
| ' STANDARD OF REVIEW
This-Court reviews de novo the legal conclusion that a party lacks standing.
| See Honé Ko.ng. Supermarket v. Kizér, 830 F.2d 1078, 1080 (9th Cir. 1987); Bruce
. United States, 759 F.2d 755, 758 (9th Cir. 1985). Issues pertaining to the
* district court’s case management are reviewed for an abuse of discretion. See
Zivkovic v. 8. Cal. Edz'&qn Co., 302 F.3d 1080, 1087-88 (9th Cir. 2002).
| SUMMARY OF ARGUMENT
Plaintiffs’ status as state taxpayers does not provide fhem s&nt}ing to bring
_their Equal Protection claim against the United ;“,tates for a number of reasons. |
First, Plaintiffs fail to show that their injury as state taxpayers is fairly traceable to
any conduct by the United States. Second, Plaintiffs fail to establish that a
: judgment against the United States would fedress their state taxpay'er,injnry..
| Finally, federal, nnt state, taxpayér standing is needed to sue; the United 'Statcs and
challenge the constitutionality of a federal statute. That is plainly lacking here. |
Plaintiffs also lack standing to assert their breach of trust claim against the

~ United States. The trust that Plaintiffs assert has been breached is less than clear,
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and they fail to establish that a judgment against the United States would redress
. | their alleged harm. In addition, Plaintiffs’ allegations amount to no more than a
; generalize& grievance that catnnot support standing. Plaintiffs also erroneously
contend that standing to bring a § 1983 action against state trustees equates to |
- standing to bring a § 1983 claim ,.'against the United States. Ftnally, the United
States can only be sued to the extent it has waived its soveréign immunity, and
Plaintiffs identify no applicable waiver for their breach nf trust claim. '
Plaintiffs also-fail to establish that the district court erred when it struck
their untimely “counter motion” that did not otherwise comply with: the court’s
. order for summary judgment briefing. If Plaintiffs establish that the district court
erred, this Court should remand to the district court for it to consider the motion in
the first inistance.. |
Finally, Plaintiffs’ extraordjnary réquest tltat, in the evént of a remand, this
'Court order that a new district conrt judge be gssigned this catse should be rejected.
" The delays Plaintiffs perceive reflect nothiné more than the dtstrict court’s proper
management of a complex case.

The district court’s judgment should be affirmed.
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. ARGUMENT
- I.  THE DISTRICT COURT PROPERLY DISMISSED PLAINTIFFS’
: EQUAL PROTECTION CLAIM AGAINST THE UNITED STATES FOR

LACK OF STANDING

Plaintiffs’ Equal Protection claim against the United States is unclear.

- Plaintiffs se§m to allege that the Admission Act violates fghe Equal Protection

clause in providing that (i) one of the public trust’s purposes be bettering the

" conditions of native Hawaiians and (ii) the HEICA be incorporated into the State’s

| constitution. ER Tab 1, af 10-11, 14. Plaintiffs allege that “[i]f and to the extent

| [ﬁle HHCA and the Admission Act] are defended, implemented or aumoﬁmd by

' any acts, customs or usages of the United Statés or its ofﬁcials, théy deny and
cc;ntinue to deny Plaintiffs the equal protection of the laws and are ongbing
violations of the. Fifth Amendment.” Id: at 4, 31. Plaintiffs seék a permanent
iﬁjuncﬁ'on against “implementing and enforcing” the HHCA aﬂd the Admission
Act. Id. at 4,20. On appeal, Plaintiffs maintain that the district court erred in
dismissing this claim againsfthe U-nitetli States because their status as state
taxpayers gives them standing against tﬁe United States to challenge the

~ Admission Act and the HHCA on Equal Proteétibn grounds. Appellants’ Opcnihg

Brief (“Br.”) at 40-46. Plaintiffs’ argument lacks merit.
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'A. The Law of Standing
The jurisdiction of federal courts is. limited to “cases” and “controversies.”
. US. Cons't.,. Art. 111, § 2. No case or controversy exists whe;'e a plaintiff lacks

. stapding to make the cléims gs;eﬁed. Lujan v. Defenders:of Wz’ldl;‘fé, 504 U.S.

555 , 560 (1992). At a minimum, to establish standing a plaintiff must show:

. an “injury in fact” -- an invasion of a legally protected interest which
is concrete and particularized and actual or imminent (not conjectural
~or hypothetical);
.« acausal connection between the injury and the conduct complained of

-- the injury must bé fairly traceable to the action of the defendant and
not the result of some action of a third party; and

. that it is likely tﬁe injury will be rédresscd by a favorable decision.
Id at 560-61 2 “In light of these principles, [tﬁe Supreme Court] ha[s] repeatedly
refused to ?eéognize a generalized griévance against allegedly illegal
. governmental conduct as sufficient for standing to invoke the federal judicial
power.” United States v. Hays, 515 U.S. 737, 743 (1995). “The rule against
' .genefaﬁzed grievances applies with as much force in the equal protection context .

as in any other.” Id.

? In addition to these “immutable requirements of Article II1,” the federal ‘
* courts have imposed prudential requirements that bear on the question of

- ~ standing. Bennett v. Spear, 520 U.S. 154 162 (1997) (quotation marks and

01tauon omJtted)
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B. The United States is-Not the Cause of Plaintiffs’ Alleged Injury

Plaintiffs base their standing for their Equal Protection claim against the
United States solely on their status as state, not federal, taxpayers. In Plaintiffs
words, they filed this la\\vsuit “to protect their pocketbodks as state taxpayeré.” Br.
af 9; see also id. at 40-46. Plaintiffs lack standing to sue the United States because
| , i:h_ey fail to shovs; that their alleged state taxpayér injury is fairly traceable to an

 action of the United States and not some third party. |

“‘[T]axpayer standing,’ by its nature, requires an injury resulting from a.
government’s expenditure ot; tax revenues.” Doe v. Ma&ison Sch. Dist. No. 321,
177 F.3d 789, 793 (9th Cir. 1999) (en banc); see also Valley Forge Christian
College v. Americans United for Separatioﬁ of Church and State, Inc., 454 U.S.
464,478 (1 982j (in suit premised on taxpayer standing, “taxpayér alléges injury
only by virtue of his liability"fOr taxes™). In part becéusc a federal taxpayér’s
iﬁterest in the federal treasury is shared with many and the effect on future
taxation of any payment out of federal tax funds is remote and uncertain, only in
the narrowest of cucumstances has the Supreme Court recogmzed that federal
taxpayer status will establish one’s standing. Massachusetts W Mellon, 262 U.S.
447, 487 (1923); Flas.t v. Cohen, 392 U.S. 83, 102 (1968). Thﬁs, a federal

taxpayer can only challenge the constitutionality of a congressional enactment
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o under the Constitution’s taxing and spending alaﬁse and must show that the

- challenged enactment exceeds specific constitutional limitations upon the e;cercise

of the taxing and spending power. Flast, 392 U.S. 102-03; zd at 106 (federal

taxpayer status does not satisfy standing where a plaintiff “seeks to employ a

‘ federal court as a forum in which to air his generalized grievances about the

conduct of government or the allocatlon of power in the Federal System”). ﬁere

however, Plaintiffs assert only that they have state taxpayer standing and seck to

sue the United States and challenge the constitutionality of a federal statute on that

basis. To satisfy the requiremeﬁts for state tafcpaye; standing, a plaintiff’s action

: “ must be “a good-faith pocketbook action,” Doremus v. Board of Education, 342

U.S. 429, 433-34 (1952), and “sat forth the relationship between taxpayer, tax

: ._.dollars, and the allegedly illegal govefnment activity.” ‘Hoohuli v. Ariyoshi, 741
'F.2d 1169, 1178 (9th Cir. 1984). To establiah'the sort of direct injury required for.

" .state taxpayer stancjing, a plaintiff must show that “the challenged statute involves |

therexpendjture of state tax reyenues.” Cammack v. Waikiee, 932 F.éd 765, 769
(9th Cir. 1991). A plaintiff cannot have state taxpayer standing where he or she

., “has failed to allege that the government spent tax dollars solely on the challenged

conduct.” Doe, 177 F.3d at 794.1°

10 Cf Flast 392 U.S. at 102 (“[A federal] taxpayer will be a proper party -
(continued...)
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By asserting state taxpayer standing, Plaintiffs allege an injury deriving
from their payment of state taxes. E.g. Br. at 9, 30-31. Tﬁat injury, however, is
not fairly traceable to thé United States and therefore Plaintiffs lack standing

| géainst the United States. The federal statutes that Plaintiffs challenge do not
require that the_ State impose any specific tax on its citizens nor incur any
particular eXpenditurq of State tax revenue. Supra at21. As discussed supra at 6-
8, the Admission Act requires thgt Hawaii hold the lands granted to it with its -
admission to the Union, along with the proceeds and .income from those lapds, asa
public trﬁst managed in accordance with the Admission Acf’s dirqction. § 5(b)- |
. (d), 73 Stat. 5. The Admission Act also requires that Hawau adopt the HHCA and
_use proceeds from lands reserved undcr the HHCA for HHCA mandated
. programs. § 4, 73 Stat. 5. Tellingly, nowhere in this litigation have Plaintiffs
‘demonstrated that their state taxpayer injury is caused by the United States.
Plaintiﬁ‘s do not m@e, nor could they, that the HHCA c;r the Admission Act

| requifes the-State to tax Plaintiffs or expend State tax money. If Plaintiffs are -

- 1%...continued)

to allege the unconstitutionality only of exercises of congressional power under

the taxing and spending clause of Art. I, § 8, of the Constitution. It will not be

- sufficient to allege an incidental expenditure of tax funds in the administration of

an essentially regulatory statute. This requirement is consistent with the limitation

_ imposed upon state-taxpayer standing in federal courts in Doremus v. Board of
Education.” (Emphasis added; citation omitted)). :
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- "injured by any impropér use of their State tax money, that is a maﬁer solely
| between them and the State. |
In an ﬁttempt"to overcome the fact that Plaintiffs’ aﬂeged injury is not fairly
traceable to the United SMtes, flgintiffs seem to 'argue that the State’s use of non-
tax funds for federally-mandated programs can support a finding of staté taxpayer |
standing, as well as standing against the United States." See, e.g., Br. at 32-35, 40,
i Plaintiffs’ reaso@g seems to be as follows: they have alleged that
 federally-mandated programs use l:lOIl-i‘IaX, funds (such as rent revenues from ceded
: lands)_ that could be appropriated to the State;s General Fund and be used to
: ., reduce state taxes.!! Plaintiffs maintain that this allegation is lqgall); suﬂicie.nt' to
_show that the United. States is the cause of their state taxpayer injury. Reduced to
its essence, Plaintiffs’ argument is that any state taxpayer has standing to sue the
g United States and challenge any federal statute because that federal statute may
impact the amount of state taxes he or she pays. - This argument faﬂ.é for a number
- of reasons.
. First and foremost, Ninth Circuit case law is clear: only the expenditure of
state fax money, not non-tax fﬁndé, establishesstate taxpayer standing., Cantrell v.

City of Long Beach, 241 F.3d 674, 683 (9th Cir. 2001) (“To establish standing in a

"' Whether the funds could or would be used in a way to reduce state taxes
is, of course, entirely speculative.
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 state or municipal taxpayer suit under Article III, a plaintiff must allege a direct
mJury caused by expenditure of tax dollars . . . .””); Doe, 177 F:3d at793
(“[Tlaxpayer standing, by its nature, requires an injury resulting from a
government’s expenditure of tax revenues.” (Intemal quotation marks ‘omitted));
" id. at 794 (“[W]hen a plaintiff has failed to allege that the government spent tax -
| dollars solely on the challenged conduct, we have denied staﬁding.’?); Cammack,
932 F.Zd at 769 (“The direct injury required [to show state taxpayer standing] is
'e'stablished wilen the taxpaye; brings a ‘good-faith pocketbook ;w.tion’; that is,
- when the chéllenged statﬁte involves the expenditure of state tax revenﬁes.”);
Hoohuli, 741 F2d at 1178 (state taxpayer standipg is established only where
plaintiffs “set forth the relationship bgtween taxpayer, tax dollars, and the
allegedly illegél government activity”). Indeed,.Plainti_ﬁs’ argument that a state’s
_expenditure of non-tax revenue is sufficient to suppoﬁ state taxpayer standing
because, throﬁgh a series of speculative;'and contingent events, spending of non- -
tax funds may impact a taicpayer’s burden, i; just the sort of hypoﬂletical and
" conjectural injury that cannot support standing. See Massachusetts v. Mellon, 262
U.S. at 487-89; Doremus, 342 U.S. at 433-34; Valley Forge, 454 U.S. at 477
.j(Supreme Court has Adcnicd taki)ayer standing where.“[a]ny tangiﬁlé effecf of the

challenged statute on the plaintiff’ s tax burden was remote, fluctuating and
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| uncertain” (internal quotation marks and citation omitted)); ASARCO Inc. v.
Kadish, 490 U.S. 605, 614 (1989) (“[I]t is pure speculation whether the lawsﬁit

B wbuld result in any actual tax relief for [plaintiffs]. . . . The possibility that o
taxpaﬁrs will receive any direct pecuniary relief from this lawéuit is remote,
fluctuating, and uncertain . . ..” (Quotation marks omitted)) (Kennedy, J ., Writing
for himself and three other Justices); Lujan, 504 U.S. at 560-6 1.

" Second, in Western Mining Council v. Watt, 643 F.24 618 (9th Cir. 1981),
this Court rejected a state taxpayer standing ﬁgment similar to Plaintiffs’. In

| Wétém Mining, the plaintiffs claimed that their state taxpayer status provided
them standing to sue the Secretary of the Interior and challenge the
constitutionality of two federal statutes. Id. at 630-32. They claimed that the
federal statutes’ policy of retaixﬁng public lands with the Unite(i States injured
- them as state taxpayers “because it restrict[ed] California’s tax base, causing an -
| increase in the amount of taxes which plaintiffs ha[d] to pay.” Id. at 630. This |

. Court disagreed and conchuded that the plaintiffs lacked standing against the -
Secretary. Id. at 631-32. Western Mining held tilat in the “context of a state

‘i:éxpayer challeﬁge to fe&eral statutes, the policies of the standing doctrine demand

" that plaintiffs allége some injury which is nibre definjte and individual than the

. higher state taxes allegedly suffered here.” Id. at 632. The Western Mining
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plaintiffs therefore could not use state taxpayer standing to challenge the federal

| statutes because “the increése in state'taxés‘. allegedly suffered by plqintiffs [wa]s
at best a highly geperalize_d injury” on which standing could not be based. Id. The
same holds true with respect to Plaintiffs’ argument here that they-are injured by
the state’s'-expenditurg of non-tax re{reﬁue on fedaﬂY-@dated programs

: .because that non-tax money might otherwise be aﬁpropriatéd to the State’s
Generél Fund, leading the State legislatufe t§ reduce state taxes.

Quite simply, this Couﬁ has found that a state taxpayer can establish
standing to g:hallenge a state’s expenditure of tax fﬁnds. Such standing, however,
s irlsufﬁéient to challenge the expenditure of noﬁ¥tax funds based merely on the
speculation that the state taxpayer would be taxed less by the state if the non-tax
-révenue were no lc;nger usgd for a challenged purpose.

Plaintiffs nonetheless maintain that this Court has heid that state taxpayér
- standing can be based on, and can challénge, any matter that affects any aspect of
,"a state government’s finances. ‘Plaintiffs’ argument is unconvincing. Plaintiffs |
first note that this Court recognized in Carr_zmack that “[1]egislative enactments are
- not the only government activity which the taxpayer may have standing to
challenge.” Br at 32. While true, this Court found state taxpayer standing in

Cammack because the “[a]ppellants ha[d] asserted the necessary injury -- actual
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expenditure of tax dollars -- and that a successful challenge would remedy the
injury.” 932 F.2d at 772 (gmphasis addéd). “The Court did not récognize that
taxpayer standing exists to challenge all ﬂﬁﬁgs affecting a state government’s

finances, as would be necessary for Plaintiffs to have standiﬁg to sue the United

. States ilerc. |

To support their argument based oﬂ Cammdck,.f’laintiffs cite the Sixth

" Circuit’s decision in Hawley v. City of Cleveland, 773 F.2d 736 (6th Cir. 1985).

. | Br. at 33. That case, howgvgr’, does not help Plaintiffs. The Hawléy plaintiffs
-alleged taxpayer sfandi’ng on two grourids: (i) the rents reéeivéd by the city’s
general fund from airport leases and (ii) the fees paid by airlines to sustain the
airport’s operations. /d. at 740-42. The court denied standing on thé latter

. gro;md. Id. at 740. The city airport in Hawley was funded by fees paid by
airlinés, and thus it did not rely on city tax dollars. Id. at 737. Nevertheless, fees
paid to the airport were public moneys and “in the highly unlikely event of a
simultaneous default by il airlines . . -the City [could] be required to devote tax
revenues to airp(;rt expenses.” Jd. Because of this indirect relation, the plaintiffs

| claimed taxpayer standing- fo ghallengé the airport’s activities. The Hawley court

" rejected the argument, noting that “[tJhe effect of the airport’s finances on the

City’s fiscis . . . limited” and “federal courts do not sit to resolve such speculative |

27



controversies.” Id. at 737, 740. Hayvley made clear, in its rejecﬁon of that
* -alternative basis for taxpayer standing, that municipai fa:kpayers did not have
standing to challengé any and all municipal government actiong involving public
money. |
| For the samé rea_lson thgt Hawley denied taxpayer standing -- becaqse the

i)ublic funds supporting the airport were only remotely and contingeptly related ﬁ)
taxpayer revenues -- Plaintiffs here lack standing to challenge the disposition of
trust funds supporting implementation of the HHCA and béneﬁts for native
I-fawaiians pursuant to the Admission Act. Such funds may, as the district court
~noted, .“pa.ss-through” the State’s General Fund, but they are not tax dollars nor are
they available, like tax dollars, for general .appro.priations. Thus, like the airport
fees in Hawley that sustained the city airport, the trust funds here derive from-

sources independent of tax revenues, are earmarked to support a number of
' specific purposes, and ére not available to contribute to the General Fund. The,y
1hay.be said to irhpact the General Fund or Plaintiffs’ state tax bu;den only by
' constructing an impermissible chain of sﬁecula‘tive contingéncies that Héwley -
: soundlyi rejected. |
Plaintiffs’ reliance on Hoohuli is similarly miéplaced. Br. at. 33. To be sure,

Hoohuli recognized that the record in that case suggested programs iﬁlplémcnted._
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by OHA “are suppoﬁed in part by funds from a trust which are required to be
Spent exclusively for ‘nati.ve ﬂawaiians,”’ 741 F.2d at 1181. Nowhere, however, |
. did the Court suggest that that fact established state taxpayer standing. Rather, the
' :Court found taxpayer standing in Hoohuli because the plaintiffs’ “challenge [wa-]s
| to the ‘appropriating, transferring, and spending . . . . of taxpayers " money from
the General Fund of the State Treasury . . . \.’?’ Icl at 1180 (emphasis added); see

4' also id. at 1172 (“[Plaﬁtiffs] complained that their tax dollars were being spent on
| - aprogram which disbursed benefits based on impermissible racial”

- claésiﬁcations.”). This Court did not conclude that state taxpayer standing can be

| psed to challenge all things that may affect a state’s finances. Nor did Hoohuli
address whether that state téxpayer had standing to sue the United States, who was
‘ n@t a defendant in Hoohuli.

Plaintiffs also refer to this Court’s Doe decision and its citation to two -

decisions from other circuits (Fuller v. Volk, 351 F.2d 323 (3d Cir. 1965) and

- Schneider v. Colegio de Abogados, 917 F.2d 620 (1st Cir. 1990)) to support their

' _novel conception of state taxpayer standing. Br. at 33-34. But Doe utilized those’
out-of-circuit decisions to hold that the plaintiffs /acked taxpayer standing because
they failed to allege an injury resulting from the government’s expenditure of tax

revenues and to illustrate that Doe’s holding “[wals in the mainstream.” 177 F.3d
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- at 794-95. Those out-of-circuit cases, and Doe’s reliance on them, do not support

the broad notion of state taxpayer standing that Plaintiffs assert.”
Plaintiffs also misplace reliance on the Sixth Circuit’s decision in Johnson
v. Economic Dev. Corp., 241 F.3d 501 (6th.Cir. 2001). In Joknson, the Sixth-

Circuit held that state government actions causing a loss of tax revenues can cause

- an injury supporting state taxpayer standing. Id. at 508 (finding state taxpayer

.standing where plaintiffs alleged they were taxpayers and that “Michigan treasury

will lose approximately $68,400 in revenue because of the tax-exemption

- accorded the interest on the revenue bonds”). The case does not stand for -- and

~ did not address -- the proposition that state taxpayers have standing to challenge

any state government use of funds, regardless of the source, or anything that may

affect the state’s fisc.

+ 2 Plaintiffs cite Fuller for the proposition that taxpayer standing need

only be premised upon a showing of a misuse of “public funds.” Br. at 33-34.
‘However, subsequent Third Circuit case law makes clear that the “public funds”
-contemplated in Fuller are those derived from tax revenues. ACLU-NJ v.
Township of Wall, 246 F.3d 258, 264 (3d Cir. 2001) (denying taxpayer standing

where plaintiffs have not “carried their burden of proving an expenditure of
revenues to which they contribute that would make their suit ‘a good-faith
pocketbook action’”). Similarly, the brief discussion denying state taxpayer .
standing in Schneider does not suggest that a plaintiff- may premise standing on
anything other than the appropriation or loss of tax revenues. Indeed, the
requirement of a direct dollars-and-cents injury to a plaintiff as enunciated in

Schneider implies that a plaintiff’s tax funds were mvolved in the challenged

government acuwty 917 F.2d at 639.
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In sum, Plaintiffs’ status as state eaxpayers provides no basis to sue the State
ef Hawaii for the State’s expenditure of non-tax funds. Thus, Plaintiffs’ further‘ ’
assertion that their state taxpeyer status is sufficient to establish standing against
the United States based on the State’s ',expenditur'e of non-tax funds is even more-
tangential and unsupported. Plaintiffs fail to articulate, as thesr must, any non-
speculative (i.e., not conjectural or hypothetical) connection befween the funds

they pay in state taxes and any action by the United States."” Lujan, 504 US. at .

- 560-61. The district court properly dismissed Plaintiffs’ Equal Protection claim

against the United States for lack of standing.

C. Plaintiffs Fail to Show That a Judgment Against the United States
Will Redress Their Alleged Injury

BCSIdCS falhng to show that the United States is the cause of thelr alleged

‘state taxpayer injury, Plaintiffs also fail to establish the “redressability” element of

standing. Plaintiffs fail to show how a favorable decision against the United -

© States wouid redress their alleged m]ury as a state taxpayer. In a taxpayer standing
suit, “a taxpayer alleges'injury only by virtue of his liability f_'or taxes.” Valley

| Forge, 454 U.S. at 478. 1t is completely speculative to assume that a judgment

13 Besides not being supported by precedent, Plaintiffs’ argument

‘eviscerates standing requirements and completely negates'the constitutional

requirement that a plaintiff show he or she has suffered an “injury in fact”to a
legally protected interest that is “concrete and particularized” and “actual and

" imminent,” as opposed to “conjectural” or “hypothetical.”
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against the United States would affect tﬁe State’s use of its tax revenues or
Plaintiffs’ state tax liability. A judgrﬁent agains't the United States therefore will

not redress any pocketbook injury that might be experienced by Plaintiffs as

taxpayers. See Steel Co. v. Citizergs for a Better Envt.., 523 US. 83, 107 (1998)

- (“Relief that does not remedy the injury suffered cannot bootstrap a [pafty] into

federal court; that is the véry essence of the redressability requiremgnt.”).

D. Fedéral, not State, Taxpayer Standing is Needed to Sue the |
' United States and Challenge a Federal Statute

Plaintiffs’ argument also fails .bécause state taxpayer standing is insufficient

. to Bﬁng a lawsuit against tﬁe United States to challeﬁge a jéderal statute. Federal,

| not state, taipayer standing is needéd. State tgxp;ayer standing allows a plaintiff to
challénge the expendituTe of state taxés undér state law; it does not, by itself,
permit standing to sue the United States and cﬁalienge a federal law. See
Doremus, 342 U.S. at 454; Cammack, 932 F.2d at 769; 'Wlestern Mining, 643 F.2d

| at 631-32. As the Second Circuit has noted, “It i well settled that whether a

plaintiff has standiﬁg in his capacity as a taxpéyer turns largely on the sovereign

whose act he challenges.” Bd. of Educ. v. New York S’tate Teachers Retirement
System, 60 F.3d 106, 110 (2d Cir. 1995); ¢f. Flast, 392 U.S. at 102 (“[T]axpajrer

| must establiSh a logical link between [status as taxpéyer] and the-Wpe of

legislative enactment attacked.”). This is so because taxpayer standing
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requirements differ depending on the taxpayer’s .relationship with the government
unit whose action is being challenged.. See Massachusetts v. Melloﬁ, 262U.S. at
487 (recognizing that municipal taxpayer standing requirements are la);er than
 those for federal taxpayer standing “based upon the peculiar relation of the
: corporat'e taxpayér to the [municipal] corporation.”).
* * In asituation closely analogous to this case, the Second Circuit held that a
- plaintiff cannot use its municipa( taxpayer status to challenge an action by the
state government. State Teachers, 60 F.3d at 110-11.. The-plaintiffs in State
Tegéhers challenged the éonstitutionality of .a state statute that required
municipalities to increase their cont'ributions té the pension of public employees
who had previous qulic service rccor(is. Id at 108. They claimed an injury as
mﬁnicipal taxpayers as standing to challenge the state statute that fequired the
add.{ﬁonal 'expendituré. Thé Second Circuit ﬁj'ected the contention, noting that
: “one of the central prer'nisesv of municipal taxpayer étanding is that the taxpayer’s
 suit be brought against the municipality.” Id. at 111. The Second Circuit found
-that taxpayer standing must be prémised on “the gdvémmental unit whose act is
challenged,” and jt cannot depend “simply on 'th'e governmental unit whose funds

were affected by the challenged action.” Id. That reasbning applies equally here;

~
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. Plaintiffs assertion that they have state taxpayer standing is sufficient only to
-challenge state actions.

Indeed, Plaintiffs’ theory, contrary to State Teachers, would permit a state
taxpayer to avoid the limitations recognized by the Supreme Court on taxpayer
challenges to federal statutes.. Only in the narrowest of circumstances has the’
Supreme Court held that a federal taxpayer can challenge a federal statute. In
Flast:

the [Supreme] Court held that“‘a taxpayer will be a

proper party to allege the unconstitutionality only of -

exercises of congressional power under the taxing and

spending clause of Art. I,.§ 8, of the Constitution.”

Second, the Court required the taxpayer to “show that the

challénged enactment exceeds specific constitutional

limitations upon the exercise of the taxing and spending

power and not simply that the enactment is generally

beyond the powers delegated to Congress by Art. I, § 8.”
Valley Forge, 454 U.S. at 478-79 (citing and quoting Flast, 392 U.S. at 102-03).
Uncier Plaintiffs’ theory, théy would be able to avoid that burdeh, a burden they
cannot satisfy,"* by simply alleging that they are state taxpayers and that the
federal statute they challenge impacts the State’s fisc. Plaintiffs cite no authority

- for such an expansive proposition.

14 There is no question that Plaintiffs are unable to meet this burden as
~ neither the Admission Act nor the HHCA is an exercise of Congress’s power
under the Constitution’s taxing and spending clause (Plaintiffs have never
contended otherwise). '
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In their brief, Plaintiffs do not challenge the reasoning of State Teachers.
Rather, they inexplicably assert that the Second Circuit’s conclusion that one
cannot use municipal taxpayer standing to challenge a state action is dicta or,

alter,natively, that the Second Circuit actually denied standing because plaintiffs

- alleged only a “general grievance” (everi though that term does not appear in State

| Teachers). Br. at 41-42. ‘As the abové discussion of State Teachers makes clear,
Plaintiffs’ arguments reflect a misreading of State Teachers.

Plamtlffs also erroneously contend that two other decisions support the
propoéition that state taxpayer standing is sufﬁciént to bring a lawsuit égain_st the
United States challenging a federal statufe. Jd. at 42-44. Plaintiffs first misplace
reliance on the Sixth Cimuit’s‘decision in Gwinn Area Community Schools v.
Michigan, 741 F.2d 840 (6th Cir. 1984). In Gwinn, a school distxict, a taxpayer of
- the school district, and a student in the school district sued the State of Michigan,
the Michigan State Board of Education, and the United States Department of

Education and its Secretary. Id. at 841-42. They complained that the State of

Michigan was reducing inappropriately the amount it .'paid_to the district based on
. the federal aid the district received. They alleged that the “federal &efendants
ha[d] breacﬁed cclmgressionally imposed obligations by allowing the State of

| Michigan to deduct from plaintiff distﬁct,” the very benefit the district is supposed
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to receive from the federal aid. Id. at 842-43. The district court dismissed the
claims against the federal defendants for failure to exhaust administrative
remedies. The Sixth Circuit agreed. Id. at 843-44. With respect to the claims for
one year of the district’s funding, however, the adnﬁMsﬂaﬁve remedies were in
progress. The Sixth Circuit therefore directed that the claim as to that year be

| _dismissed without prejudice. Id. at 844.

Plaintiffs here contend that if the taxpayer plaintiffs in Gwinn lacked
standing to sue 't‘he federal glefendants, there would have been no reasbn to dismiss
- without prejudice. Br. at 43-44 (If the municipal taxpayers [in Gwinn] had |
“‘lacked’ standing to cﬁallenge federal laws . . . the court would have dismissed the
federal defendants outright . . . whether administrative remedies had been |
| -exhausted.”). Of course, nowhere in the opinion did the Sixth Circuit reacﬂ or
address the question of whether (much less hold-that) fhe state taxpayers would |
| have standing the sue the federal defendants there based on state taxpayer standing
if they exhausted their administrative remedies. Gwinn simply does not stand for |
i ﬁthe' proposition that state 'taxpayer standmg is sufﬁ?:ient to challenge a federal
statute. Moreover, once adnﬁnis&aﬁve remedies were exhausted, it: éppears thatl
the plaintiff in Gwinn who would have a claim against the federal defendants was

the school district, not the taxpayer. In dismissing the claim, thie district court

36



(cited with épproval by the Sixth Circuit) stated, “plaintiff Gwmn Aréa [(the
school district)] failed to exhau:;t the established remedies contained in the |
“applicable regulations. . . . With respect to the upcoming school year, I find that
| | the plaintiff school district{ is] no§v involved in the administrative review process -
- 5y the Secretary ;yf Educaﬁon and must obtain a ‘final decision’ before
chgllenging the Secretary’s actions in federal court.” Gwinn Area Crhty. Sch. v.
széhigan,'m F. Supp. 736, 747-48 (W.D. Mich. 1983) (emphasis added)." The
inference that Plaintiffs ask this Court to make -- that the Sixth Circuit conclﬁded
that the taxpayer had standing to challenge the federal action in Gwinn -- simply
cannot be made. ' |
| Plaintiffs next assert that the district coﬁrt’s decision in City of New York v.
U.S. Dep’t of Commerce, 822 F. Supp. 906 (E.D.N.Y. 1993) (challenge to
| ‘methodology for conducting 1990 census and alleging disprbportionate
undercount of minorities), supports their novel thedry that state taxpayer standmg -

alone is sufficient for a suit against the United States challenging a federal law.

15 It is also noteworthy that in Gwinn, the plaintiffs did not challenge the
constitutionality of an act of Congress as Plaintiffs do here. Also, the Gwinn
plaintiffs named as defendants the U.S. Department of Education and its
Secretary, not simply the United States as Plaintiffs do here.

16 To the extent Gwinn found that municipal taxpayer standing is sufficient
to challenge a state law, State Teachers explams why this holdmg is erroneous.
- State Teachers, 60 F.3d at 111.
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Br. at 44-45. The portion of the City of New York district court opinion cited by
Plaintiffs says absolutely nothing about taxpayer standing. Id. at 44 (quoting 822
 F. Supp. at 911-12). In fact, in an earlier opinion in the City of New York case, |
that district couﬁ found that the individual plaintiffs estabﬁshed standing based on
the “dilution of their votes,” not their state taxpayer status. City of New York v.
U.S. Dep’t of Coﬁmaqe, 713 F. Supp. 48, 50 (E.D.N.Y. .1989).
| In short, the cases on which Plaintiffs rely do not establish that state, as
" opposed.to federal, taxpayer standing hae;. ever been found sufficient to sue the -
United States and challenge the constitutionality of a federal statute. The district
court’s dismissal of Plainﬁﬁ's’ Equal Protectién claim against the United Sta.tes
Was pfoper for this reason as well. |

" E. Plaintiffs’ Remaining Arguments are Irrelevant and do Not
Establish Standing '

Plaintiffs contend that “the HHCA, as imposed on the State of_ Hawaii by the |
Admission Act, is a staﬂ'( example of an act which is beyond the power of
' Cbngress, ie., to authorize; indeed to requiré,.a state to vi,olat;:: the Fourteehth
- Améndment.” ‘Br. at 45. Plaintiffs then cite the Supreme Comt’svdecision in
Saenz v. Roe, 526 U.S. 489 (1999), for the propoéiﬁon that Congress cannot
authorize a..'state to violate the Fourteenth Amendment. Br. at 45. While that -

| proposition is undoubtedly true, Plaintiffs still must establish their sfanding to
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bring a claim against the United States; they must provide a connection between
an act of the United States and their alleged injury. Saenz did not alter the weil'-
| egtablishéd standing requirements of Article III and does not help Plaintiffs
establish their standing to sue the United States here."”
Plaintiffs also cite this Court’s decision in Green v. Dumbke, 430 F.2d 624
- (9th Cir. 1973), for the proposition that thpre i~s federal couﬁ jurisdiction ““for
.. challenges to the activities of state agencies administering f_‘ederal programs’” and
thét “‘[i]t has not mattered a jurisdit:ﬁonal whit that the agency was _enfdi'cing‘ |
federal statutes, as well as pursuing state ends.”” Br, at 46 (quoting Greeﬁ, 480
F.2d at 628). Green is completely irrelevant to the question of whether Plaintiffs
" have standing to sue the United States based on their alleged state taxpayer injury.
The question in Green was whether the state agencies wé_re acting under color of
. state or federal law. 480 F.2d at 628. As evén the portion of Green quoted bj_
| Plaintiffs makes clear, the Green plaintiffs were challenging the activi‘_cies of state
- agencies, and the Uﬁited- States was not a defendant in Gréen. Br. at 45-46; see
also Greén; 480 F.‘2d at 626-27. Green is' simply irrelevant to the question of

" whether Plaintiffs have stand{ng to sue the United States.

. '7 Notably, the United States was not a defendant in Saenz. 526 U.S. at
496,
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II. THE DISTRICT COURT PROPERLY DISMISSED PLAINTIFFS®
BREACH OF TRUST CLAIM AGAINST THE UNITED STATES

On appeal, Plaintiffs allege that they are “trust beneficiaries” and that both
the United States and the State have breached that trust. Br. at 22-28. At times,
Plaintiffs seem to base their claim on an alleged public lands trust crea_ted by the
- Newlands Resolution. E.g., id. at 22-23. At othet ﬁmee, Plaintiffs seem to base
- their claim on an alleged public trust embodied in the Ad'missioﬁ Act. Eg , id. ~at
24-28. Both arguments fa11

A. Plaintiffs’ Breach of Trust Claim Based on the Newlands
Resolutlon is Meritless

 Plaintiffs first contend that the 1898 Newlands Resolution estattlished a |
public land trust that the United States has violated. Id. at 21-22. Plaintiffs seem
to believe that the Newlanc_ls Resolution requires tltat land ceded tQ the United
' States in 1898 be used for time in memoriam “solely for the benefit of the
mhabltants of the Hawauan Islands for educational and other public purposes” and
- that the “inhabitants” who are the beneﬁclanes of the Newlands Resolution
include Plaintiffs. Id. at 23. Plaintiffs then argue that the United States breached' -
| that trust when Congress enacted the 1920 HHCA and when Cong,ress reqm'red in

the 1959 Admission Act that Hawaii adopt the HHCA and hold a public trust that
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.includes aé one of its purposes bettermént of native Hawaiians. Id. at 22, 28.
Plaintiffs’ argument fails for a number of reasons.

First, Plaintiffs lack standing to assert this claim against the United States
because their alleged injury will not be redressed by a favorable judgment. Any
 breach of the alleged Newlands Resolution trust occurred in 1959, at the latest. In.
" the Admissiom Act, the United States granted Hawaii tile o all public lands and
public property within the State’s boimdary (including the land set aside under .the
- "HHCA), except for those which the federal government ,retained for its own use.
§ 5(b)-(d), 73 Stat. 5. As the district court succinctly put it:

Since [1959], the federal government has riot imposed or
enforced any trust requirements, has not implemented
any trust programs, and has not administered any trust
assets or services. The court has some difficulty
- understanding how, [today], a court can hold the federal

~ government to account for allegedly illegal laws it

" enacted decades ago from which it has long since
divorced itself. What remedy could this court order
against the federal government when it is now the State,
not the federal government, that controls the programs

. and assets about which Plaintiffs complain? It appears to
the court that, if Plaintiffs have any remedy for the
alleged wrongdoing by the federal government, that
remedy lies with another branch of government.

Arakaki, 198 F. Supp. 2d at 1180. Nowhere in their brief do Plaintiffs refute this
sensible analysis and establish a claim redressable by a judgment against the

. United States.
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Second, and as the district court noted, Plaintiffs fail to show that the
- Newlands Resolution created a trust to which they are a beneficiary and which the
- United States violated. Plaintiffs’ theory appears to be that the Newlands
 Resolution created a trust that allows the lands ceded to the United States in 1898
to be used only “for the benefit of the inhabitants of the Hawaiian Islands for |
~educational and other public purposes.” Plaintiffs ignore that the Newlands |
- Resolution provides:

The existing laws of the United States relative to public

lands shall not apply to such lands in the Hawaiian

Islands; but the Congress of the United States shall enact

- special laws for their management and disposition:

Provided, That all revenue from or proceeds of the same,

except as regards such part thereof as may be used or

occupied for the civil, military, or naval purposes of the

United States, or may be assigned for the use of the local

government, shall be used solely for the benefit of the

inhabitants of the Hawaiian Islands for educational and

other public purposes. ‘ '
30 Stat. 750 (emphasis added). The Newlands Resolution therefore, at most, put
- restrictions on revenues and proceeds from the public lands. The United States
Attorney General’s opinion on which Plaintiffs rely, Br. at 23, says no more than
- that. The Attorney General did not conclude that a public land trust governing

N management and disposal of the ceded lands was created or that Congress could
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not modify any trust terms. The Attorney General described the effect of the
portion of the Newlands Resolution quoted above as follows:

The effect of this clause is to subject the public lands in
Hawaii to a special trust, limiting the revenue from or’
proceeds of the same to the uses of the inhabitants of the
Hawaiian Islands for educational or other public
purposes. This merely restricted the uses to which the -

. proceeds of such lands could be put, but did not in
anywise [sic] affect the previous provisions of this

' clause, which conferred upon Congress the sole and
absolute authority to provide for the management and

* disposition of these lands. The effect of the language

quoted is to vest in Congress the exclusive right, by
special enactment, to provide for the disposition of
public lands in Hawaii.

Attorney General Opinion at 576 (1899) (emphasié added). To the extent
Plaintiffs argue that Congress violated the alleged Newlands Resolﬁﬁ;)n trust by
enacting the HHCA and the Admission Act, \.vvhich_permit proceeds from the
public lands to be used for various purposes inclﬁdmg the benefit of native
| Hawaiians, théir contention has no merit. Firs;, it is not at all clear _fhat using ‘the ‘
*_proceeds for the benefit of native Hawaiians is in any Waj inconsistent with the .
Newlands Resolution’s terms. Second, even if it were inconsistent with the
| Newlands Resolution, Congress créated the Newlands ’Resolution by statute and

. Congress can alter or amend its terms by statute (such as the HHCA and
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Admissien Act).’® Plaintiffs cite no authoﬁty f;)r the extraordinary proposiﬁén
that Congress cannot éhange the terms of a trust that it creates.'”

Pl_aintif"fs fail to establish that the Newlands Resolution created the public |
trust they allege or that anéress acted inconsistent with, or somehow violated,
the Newlands Resolution when it enacted the HHCA or the-Admission Act.

B. Plaintiffs" Breach of Trust Claim Based on the Admission Act is
Meritless .

Plaintiffs also make a breach of trust argument based on the Admission Act.
| BY. at 24-28. Plaintiffs maintain that a term of the trust (namely, the porﬁon of
Admissidh Act § 5(f) that pertains to the bette;ment of the conditions of native
'Hawaiians), violates the Constitution and theréfore.is illegal and ﬁnenfor;;,eable.

" Br.at 26-2'} . They claim that, as beneficiaries of the Admission Act’s § S(t) trust,
- they can sue to prevent enforcement of the illegal term. Again, Plaintiffs lack

, .standing to bring this claim against the United States.

. 18 Of course, Congress' is limited in what it can enact by the Constitution.”
~ But as discussed above, supra Patt I, Plaintiffs lack standing to bring their Equal
Protection claim. ' : S

9 This is not a situation where Plaintiffs allege ‘that the Executive branch
has failed to comply with a trust created by Act of Congress.
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'To make their argument, Plaintiffs rely on a line of cases recognizing that

beneficiaries of the § 5(f) trust have standing to bring a § 1983 action? against

state trustees for violations of § 5(f)’s purposes. For instance, in Price v. Akaka, 3

~ F.3d 1220, 1224-25 (9th Cir. 1993), native Hawaiians brought a § 1983 suit

against OHA’s board of trustees claiming that the trustees had violated the § 5(H)

* trust by failing to expend trust funds in accordance with the Admission Act, in

particular, for the benefit of native Hawaiians. This Court found that the native _

Héwaiian' plaintiffs had standing to bring the § 1983 claim because they were

| “axhong the class of § 5(f) beneficiaries whose wélfare is the (;bject of the action at
issue.” Id. at 1224. This Court recognized that trust beneficiaries “have the right

, ‘to maintain a suit (a) to compel the trustee to perform his duties as trustee; (b) to

enjoin the trustee from committing a breach of trust; and (c) to compel the trustee

* to redress a breach of trust.” Jd. (internal quotation marks, alterations, and

 citations omitted). Thus, this Court permitted native Hawaiians to maintain a

20 42U.8.C. § 1983 provides, “Every person who, under color of any
statute, ordinance, regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any citizen of the

. United States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in-an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought against a judicial officer
for an act or omission taken in such officer’s judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable.” (Emphasis added).
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§ 1983 claim against the OHA trustees (people acting under color of state iaw) to

' enforce § S(f) of the Adnﬁssion Act(a fed@ statutory right). See also
Keaukaha-Panaewa Cmty. Ass’n v..Haw..Homes Comm'n, 588 F.2d 1216, 1219
(9th Cir. 1979) (recognizing § 1953 suit by naﬁve Hawaiians to challenge HHC’s
agreement to convey lands for flood control project as inconsistent with § 5(f));
Price v. State of Hawaii, 764 F.2d 623, 629-30 (9th Cir. 1985). (recognizing-
.stapding of native Hawaiians to bring § 1983 claim against Hawaii governor by
féiling to expend § 5(f) funds ““for the betterment of the conditions of native
Hawaiians’); Price v. Akaka, 928 F.2d 824, 826-27 (9th Cir. 1991) (native
Hawaiians had standing to assert § 1983 cla’ims alléging that trustée’s Qf OHA
contravened § 5(%) bj.r commingling of trust funds, not expending trust funds for
‘l.)eneﬁt of native Hawaiians, and utilfzing trusf funds for purposes not listed in.

§ 5(f)); Price v. State of Hawaii, 939 F.2d 702, 706 (9th Cir. 1991) (ﬁﬁding native
Hawaiians had standing té assert § 1983 claim against state officials whbse o |
inaction allegedl& led to improper d,iye;si’on of revénue that should have been uéed |
. for § 5(H) purboses). , Plaintiﬂé’ feliancc on these cases to assert a breach of trust
. . claim against the Uﬁited States is misplaced.

Fﬁst, § 1983 provides a cause of action oniy against those acting under

color of state law; it does not provide a claim against the federal government and

46



its actors. Morse v. N. Coast Opportunities, Inc., 118 F.3d 1338, 1343 (9th Cir.
1997) (“[Bly its very terms, § 1983 precludes liability in federal government
actors.”); ¢f. Price, 939 F.2d at 707-09 (claims for trust violations brougﬁt against
' private parties properly dismissed bece,use they were not acting under eolor of
“state laW). In none of the cases cited by Plaintiffs did this Court allow a § 1983
. suit against the United States.

‘Second, the line of cases on which Plaintiffs rely involve claimed deviations
from the terms of § 5(f) of the Admission Act. Plaintiffs here do_not allege any
deviation from the terms of § 5(f). Rather, Plaintiffs maintain that one-of § 5(f)’s.
-.'ﬁve purposes is unconstitutional and therefore the trustee must refrain from
: cemplying with that illegal term. See Br. at 26-27. Even though it is the State”
| who ﬁelds and administers the lands granted under the Admission Act,” Plaintiffs’
brief s.eems'te argue that the United States is involved in “continuing breaches” of

the § 5(t) trust because Admission Act § 4 requires the United States’ consent

2l See, e.g., Carroll v. Nakatani, 342 F.3d 934, 943 (9th Cir. 2003) (“The
United States granted Hawaii title to all public lands and public property within
the boundaries of the State . ... Even though the United States granted Hawaii
title to the HHCA lands, it reserved to itself a right of consent to any changes in
the homestead lease qualifications.”); Han v. U.S. Dep 't of Justice, 45 F,3d 333,
337 (9th Cir. 1995) (“The Admission Act transferred ownership of the home lands
to the State of Hawaii and provided that the state, not the United States, was to act
~ astrustee. The United States retained only a limited role--i.e., a right to bring an

- action for breach of trust.”); Price, 3 F.3d at 1222 (“Hawan holds these § S(b)
lands as a public trust for five purposes... . )
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~ before the State ean ainend or repeal the HHCA or change the qualiﬁeaﬁons for

HHCA lessees, and'autllorizes the Uniled States to sue for l)reacll of the § 5(f)

trust. Id. at 28. | |
The dlstnct court properly recognized that Plaintiffs do not have standmg to

assert tlns generalized grievance. Plaintiffs are not proceedmg on the basis of any

direct injury to them. Plaintiffs have not alleged that they have personally been

- -denied equal treatment; they have not alleged that they applied for and were

denied benefits because they are not native Hawaiiarls.22 (Their clalm is that they

have a right to have Hawaii and the United'States act in accordance Wlth their |

'cencep'tien of the Constitution.) This is nothing more than a generalized

grievance which the Supreme Court has repeatedly held federal courts do not

. resolve. See United States v. Hays, 515U.8. 737, 743 (1995) (and cases cited

therein); Allen v. Wright, 468 U.S. 737, 754 (1984) (“[A]n asserted right to have

the Government act in accordance with law is not sufficient, standing alone, to

2 As the district court noted, SER at 26, trust beneficiary status has
nothing to do with Plaintiffs’ claim. They are “beneficiaries” only in the same
~ sense as every individual in Hawaii benefits from generally applicable public
trust purposes, such as “making public improvements,” in the Admission Act.
Moreover, Plaintiffs are seeking to have the State ignore a'trust term and
Plaintiffs have not shown that they would otherwise be entitled to any particular
benefits. Thus, Plaintiffs are unlike those in the Price line of cases where the
party brought a § 1983 action to enforce a particular term of the trust and was
“among the class of § 5(f) beneficiaries whose welfare is the object of the actlon at
~ issue.” Price,3 F.3d at 1224.
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confar jurisdiction on a fedaral court.”). “[E]ven if a governmental actor is

. discriminating on the basis of race, the resulting injury accords a basis for standing
* only to those persons who are personally denied equal treatment by the challenged
discriminatory conduct.” Hays, 515 U.S. at 743-44 (interal quotation marks and
. citations omitted). | |
ThisCom’c' applied these same principles in Carroll v. Nakatani, 342 F.3d
" 934, 947 (9th Cir. 2003), when it found that an individual did not have standing to - |
bring a claim that OHA’s provision of benefits to native Hawaiians and Hawaiians
~ violated the Equal i’rotection clause baaause he asserted only a geaeralized
grievance. In-Carroll, this Court noted that the plaintiff “d[id] not provida any
evidence of an injury from the OHA programs other than the classification itself.
' He offer[ed] no evidence ﬂiat he is able and ready to compete for, or recei{re, an
* 'OHA benefit.” Id. (internal quotaﬁoh marks and citations omitted). This Court
therefore concluded that tﬁe plaintiff “lack[e_d] standing because he fail[ed] to
.siiow an injury frofn the aﬂocaﬁon of benefits to native Hawaiians and Hawaiians.
He preaent[ed] only a generalized grievance.” Id. The same is true here: Plaintiffs
- fail to show any injury.

Finallil, Plaintiffs t;ail to show how the United States is the cause of théir-

injury or that a judgrhent,agajnst the United States would redress their injury. It is

2
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tlie State that holds and administers the § 5(f) public trust. Plaintiffs fail tb sho;vv

| how the fact that:the United States must consent to any change by the State in-the

~ HHCA or HHCA lessee qualification, Br. at 33, injures them given that Plaintiffs |
have not alléged that they apblied for and Wefe denied HHCA benefits.

The district court properly dismissed this claim against the United Sta;tes.

C. Plaintiffs Fail to Identify a Waiver of Sovereign Immunity for
Their Breach of Trust Claim Against the United States

Plaintiffs’ breach of trust claim against the United States rﬁust also be
' dismissed because Plaintiffs fail to 1dent1fy any apphcable waiver of the United
' States’ sovereign 1mmumty The Umted States can only be sued to the extent it '
.- has waived its so'vereign immunity. United States v. Sherwood, 312 U.S. 584, 5 86 -
(1941); T ucson Airport Auth. v. Gen. Dynamics Corp., 136 F.3d 641, 644 (9th Cir.
1998) (suits against. the United States start from the “assumption that no relief is
available”). “[Tlhe [Supreme] Court has recognized the general principle that the -
United States, as sovereign, is immune from suit save as it consents to be sued and |
L .the. termis of its consent to be .sue.d in any court define that coﬁrt’S jsurisdiction to
" cntertain the suit.” Lehman v. Nakshian, 453 U.S. 156, 160 (1981) (internal |
‘quotation marks, éitations, anfl alterations omitted). Waivers of soveréign ‘
immunity must be unequivoc;ally cxpressed. in thg statutory text and are stri.ctly .

construed in favor of the sovereign. See, e.g., Lane v. Pena, 518 U.S. 187, 192
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(1996); Ruckelshaus v. Sierra Club, 463 U.S. 680, 685-86 (1983). The burdenis
on the “plaintiff in a lawsuit against the United States [to] point to an unequivocal
waiver of sovereign immunity.” Blue v. Widnall, 162 F.3d 541, 544 (9th Cir.
1998). Pl.aintiffs fail to identify a statutory WaiVes of the United States’ sovereign
immunity applicable to theil.' breach of trust claim.

First, Plaintiffs have not and cannot invoke the waiver of sovereig11
immunity in the Adnﬁnistrative'Procedure Act (the “APA”) because they fail to
‘identi'fy any fedefal official or agency,® nor an)? action taken or unlawfully
" . withheld by the same, that is the subject of their lawsuit. 5 U.S.C. § 702. ‘Second,

Plaintiffs cannot rely on the Tucker Act. The Tucker Act confers jurisdiction upon
the Court of Federal Claims over certain claims agamst the United States, and “TiJf
a clalm falls within the terms of the Tucker Act, the Umted States has
presumptively consented to suit.”* United States v. Mitchell, 463 U.S. 206, 216
(1983) (“Mitchell IT’); 28 U.S.C. § 1491(a)(1). For a claim to fall within the

Tucker Act, it “must be one for money damages against the United States” and the

. BTo the extent Plamtlffs percelve Congress as the “wrongdoer” because
of its enactments, Congress is not an “agency” for purposes of the APA. 5
U.S.C. § 701(b)(1)(A). :

% The “Little Tucker Act” gives district courts concurrent jurisdiction with
the Court of Federal Claims only as to. those claims not exceeding $10,000. 28
‘US.C. § 1346 (a)(2).
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plaintiff must rely upon a source of substantive law that can fairly be interpreted as
mandating compensation by the federal govermﬁent for the damages gus;ained.
Mitchell IT, 463 US at 216-27; United States v. Navajo Natioﬁ, 537 U.S. 488, 503
o (2003); Ur;ited Stdtes v. Testan, 424 U.S. 392, 400 (1976). Because Plaintiffs do
hot seek compensatory money damages, they cannot avail themselves of the
| Tucker Act’s waiver of sovereign nnmumty _ER Tab 1, at 34-36.
Nor can Plaintiffs use the line of Supreme Court cases finding tﬁat the
' United States waived its sovereign immunity to suit un&er the Tucker Act where
fedéral treaties, statutes, and regulatibns provided for “élaborate cohlrol” or
“supervision” of land and resources held in trust for federally recognized tribes.”
See Mitchell IT, 463 U.S. at 211-12, 225. Plaintiffs’ allegations of a general trust.'
ielationship is insufficient to satisfy this requirement. For instance, the Supreme
Court has held ﬁat the mere holding of fee title by the United States in trust for
Americein Indians did not provide a sufficient basis for a breach of trust action.
_ United States v. Mitchell, 445 U.S. 535, 546 (1980) (“Mitchell I”’) (act providing
'the United States will hold title to land in trust for American Indians “&oes not

impose any [fiduciary] duty upon the Government”). The public trust created by

25 These cases involve both the Tucker Act and the so-called “Indian
Tucker Act.” The Indian Tucker Act provides tribal claimants with the same
access to the Court of Federal Claims provided to individuals under the Tucker
" Act. ‘ ’ -
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- Admission Act § 5(f) does not exhibit the requisite comprehensive control by the
United States as established inMitchell II. In this case, the role of the United
States is far ﬁoﬁ exe;ting compréhensive control over the public trust created by
the Admission Act. In fact, the Admission Act does not evén present the
| beneficial title-type contrdl by the Unitea States that Mitchell I rejected as the
basis for a breach of trust action. See Mitchell I, 445 U.S. at 546; Mit}:hell I, 463
© US.at225 (“fiduciary relationship” arises “when the Government assumes. ..
-elaborate control over forests and property bel_ongihg to Indians™).
| Plaintiffs fail to identify any waiver ofi sovereign immunity for their breach
of trust claim. This failufe; provides an additional and independent basis for
affirming the district court’s dismiss'al of this claim against the United States.

. IV. THEDISTRICT COURT DID NOT ERR IN STRIKING PLAINTIFFS’
* COUNTER MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs maintain thét the district court erred when it struck Plaintiffs’

~ purported “counter motion” for partial summary jlidément “as to certain kéy issues
- relating to thé Mancari defense raised b.y OHA.” Br. at 47, see also supra note 8
(describing “Mancari defense”). Plaiﬁﬁffs ask this Court to “direct, on ljemand,
that Mancari is inapplicable to this case” and that strict scrutiny. appliés. Br. at 55.

To the extent Plaintiffs may be directing this argliment against the United States,
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we address it. Compare id. at 48 (discussing “Defendants™) with id. at 51-52 -
| (discussing “State D_efendants?’). |
District courts enjoy i)road discretion in the management of cases_and the
E échedu]ing of motions. See, e.g., Fed. R. Civ. P. 16(c); Zivkovic v. S Cal. Edison
Co., 302 F.3d 1080, 1087-88 (9th Cir. 2002); Johpson V. Mammoté Recreaﬁqns,
| . In(;., 975 F.2d 604, 607 (9th Cir. 1992). The district (;ourt properly struck |
Plaintiffs’ “counter motion” because, by introduc.:ing issues different from thosé
. raised in OHA'’s initial motion, it was not a proper counter motion. In addition,
the court properly determined that Plaintiffs * counter motion rajsgd issues th:at the
court had échéduled for.brieﬁn"g in a subsequent round of Ir'lc)i:ions,26 and even if

- the counter motion did properlyr_aisé issues gennane to the briefing, it was an
: : uptimely motion. ER Tab 26, at 1-4. Plaintiffs féil_to show that the district court
erred, much less abused its discretion, when it struck Plaintiffs’ purported couﬂter

motion.

2 Recognizing “the complexity, breadth, and nature of this action,” the
district court determined that it should “consider motions in a designated order.”
SER at 39. It therefore entered an order setting three rounds of summary
Jjudgment motions -- the first dealing with issues that had to be decided before
~ the end of the case but that did not turn on whether strict scrutiny or some other
level of scrutiny applied; the second addressing the level of scrutiny applicable
to Plaintiffs’ claims; and the third regarding the application of facts to the level
of scrutiny decided upon in the second round of motions. By filing their
“counter motion,” Plaintiffs inappropriately tried to raise the Mancari issue and
argue for strict scrutiny in the first round of motions. '
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Even if the district court erred wheh it struck Plaiﬁtiﬂ‘s’ motion, the proper
remedy is for this Court to remand for the district court to consider the motion in
ﬁe first instance, not direct an outcome that Plaintiffs ask for based on aIleged
i8sue preclusiop and undisputed facts. Brr at 55. Plaintiffs assért that issue
-preclusion “bars the Defendants from re-litigatiﬁg issues already adjudicated
against them” in Rice v. Cayetano, 528 U.S. 495 (2000), and what Plaintiffs call
“A;akaki 17?7 Br. at 48. The Uhite_d States, however, was ndt a party, or in privity
with any party, to Rice or Arakaki I and therefore colla’;eral estoppel cannot be
- iapplied against the United States.® Rice, 528 U.S. at 507, 510 (United States filed
amicus brief and not named as defendant); ER Tab 25, at Exh. 1. With respect to
the supposed undisputed facts, Plaintiffs point to nothihg that suggests that the
fgcts are undisputed by the United States. Br. at 53-55. Moreover, even if the
.issues and facts identified by Plaintiffs were taken as controlling (which we dc; not
. concede), they do not establish that Mancdri is inapplicable and that strict scrutiny |

applies to Plaintiffs’ claims.”

. 27 What Plaintiffs call Arakaki I, appears to be the district court’s decision
in Arakaki v. Hawaii, No. 00-00514 (D. Haw.). ER Tab 25, at Exh. 1.

2 Plaintiffs admit as much. See Br. at 48 & 51-52.

» For example, the Supfeme Court’s decision in Rice only declined to
.extend Mancari to the election of OHA’s trustees, elections to which the
- ' (continued...)

55



* The district court did not err in striking Plaintiffs’ purported “counter -
motion.”‘ Even if the district court did err, Plaintiffs fail to show, particularly with -
~ respect to the United States, that they are entitled to an order from this-Court
directing that Mancari is inapplicable and that strict scrutiny applies. If there was
error, the proper remedy would l?e for this Court to remand for the district coﬁrt to
consider these issﬁes in the first instance.

V. IN THE EVENT OF A REMAND, THE DISTRICT COURT JUDGE
SHOULD NOT BE REPLACED

Plaintiffs complain about what they pefceive to be twenty-two months of .
delay by the district court judge in, what Plaintiffs call; a “étraightforwar ” case
1involving an ‘ﬁmcomplicated legal challenge.” Br. at 56. Plaintiffs make the

'extraordinai'y request that, in the event of a remand, this Court order the case

| 29( .continued)
Fifteenth Amendment applies. Rice, 528 U.S. at 521-22. The Supreme Court in
Rice assumed the validity of the underlying administrative structure and trusts,
and expressed no opinion on that point. Jd. Rice does not overrule Mancari, nor
compel a conclusion that strict scrutiny applies here. Rice holds only that even if
native Hawaiians resemble an Indian tribe and thus qualify as a nonracial and
therefore non-suspect group for purposes of Equal Protection analysis involving
other benefits, the group was a racial group under the Fifteenth Amendment
when they compose the exclusive electorate for public officials serving on a state
- agency. Critical to Rice’s bolding is that it involved the right to vote in a
statewide election, and the holding was grounded in the Fifteenth Amendment,
not on Equal Protection principles under the Fourteenth Amendment.
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~ assigned to énéw district court judgé or issue some other order to prevent furtiler
‘such delays. Id. at 66. Plaintiffs’ request shoﬁld be denied. |

| Much of the alleged delay that Plaintiffs complain about was not incurred -
vn.rher; the United States was a pai'ty and not as a result of any motion or conduct
| involving the United States. Jd. at 56-63. We therefore think it sufficient to note
- that, as discﬁssed supra at 54, district c_ouﬁ judges enjoy wide diséreti_on in
. ﬁlanagiﬂg cases, and the district court judge in ﬂﬁs case acted well w1thm her
aiscretion. For example, déspite Plaintiffs’ assertions to the conﬁary, Br. at 56-'57 ,
it makes perfect sense for the &istrict court to have delayed sumfnary judgment
motions until motions regarding Plaintiffs’ standing were heard. Moreover,
notwithstanding Plaintiffs’ belief that this is a straightforward and uncomplicated
case, their complaint is thirty-seven pages long, includes three claims for relief
. (with‘nine items in the prayer for relief) against numerous state agencies and state
officials as well as the United States. The lawsuit alleges violations of the United '
States Constifution. The disﬁict court judge’s handling of this case reflects the .
case’s complexity and the seriousness of Plaintiﬁ's; ailegaﬁoﬁs. In thg event of
remand, neither replacement of the disﬁict court judgé nor any other order by this

Court is warranted to remedy any perceived delay.
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CONCLUSION

For the foregoing reasons, the district court’s judgment should be affirmed. -
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