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The issue of land use and its consequenses are of vital concern to people 

in general, but more specifically to the residents and farmers of Waiahole 

and Waikane (W-W) Valleys. Theirs is a struggle against the private ownership 

of land. Presently, in Hawaii, the Waiahole-Waikane Community Association 

(WWCA) is involuntarily casted into the position of leading a struggle against 

private ownership of land. It is the intent of this paper to prescribe some 

suggestions for the eventual revolution of land ownership, more specifically, 

that some of this work be used by the WWCA in the achievement of their goals. 

It is the perspective of the author that private ownership of land, is 

obsolete in regard to parcels over 500 acres. This is attributed to a number 

of reasons, primarily because arable land is in limited supply and population is 

rapidly doubling. Farmers and leasees ,are being evicted. Their existence is 

being threatened by the present economic system which defines land as a profit 

making entity. Subsequently, land is not used for purposes of yielding a har

vest to feed people, nor is land used for homes to house people. Instead land is 

used by those who own it as a tool to increase their profits, primarily by means 

of speculation and monetary increases in leases. What can be done to achieve 

the four demands of the WWCA is the focus of this paper with the WWCA as the 

intended client. 

New laws concerning land use are being considered by the government on 

all levels. The intent in formulating these laws is to preserve agricultural 

lands and centralize land use planning to prevent unnecessary evictions, 

however, as with most government endeavors, the process is extremely slow • 
. 

The WWCA has essentially two choices, move or stay, they choose to stay. With 

Joe Pao and The McCandless heirs having the legal rights of ownership, the 

leasees and farmers have no recourse except to participate in initiating new 
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laws that protect their rights to shelter and to resist eviction. 

This paper, because of limited time and resources, attempts to provide 

no conclusive answers, instead it attempts to identify problem areas for 

further analysis and explore strategies to achieve the goals of the WWCA. 
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I. BACKGROUND: HISTORY OF WAIAHOLE AND WAIKANE VALLEYS 

Taro was the chief crop in Waiahole and Waikane vall~ys when Captain Cook 

"discovered" the Hawaiian Islands in 1778 . About 500 self-sufficient Hawaiians 

were cultivating the valleys so extensively that even lands not the best for 

taro were pressed into use, as shown by the remains of dikes and terraces 

in these areas. European influences and new diseases caused a decline in the 

valleys' population in following years. 

A second agricultural peak period began to build in the 1870's with the 

coming of the Chinese and rice culture, reaching a peak around 1910 . Waiahole 

had six rice plantations and a mill in 1879. Japanese settlers added truck 

crops around the present Waiahole School site to the rice and taro cultures. 

More than 20 families were growing rice in Waikane by 1897. The Waiahole Poi 

Factory, opened in 1904, was one of Oahu's largest and marketed the legendary 

"hard taro of Waiahole" and other varieties throughout the islands. Pineapple 

was grown on the lower Koolau slopes, and animals grazed on the higher slopes. 

Opportunity called the McCandless brothers -- Lin, James, and John -

to Hawaii in 1882. Their partnership drilled more than 600 artesian wells 

to supply the growing sugar plantations with water. In the '90s Link McCand

less bored a tunnel through the Koolau Mountains to carry the abundant waters 

of Waiahole and Waikane ("wai" means water in Hawaiian) to the other side of 

Oahu. This helped make the profitable cultivation of sugar and pineapple in 

the central and Ewa areas possible. 

McCandless acquainted himself with the land during his drilling years and 

found ways to acquire what he wanted. He is called the father of the Torrens 

Land Court Law passed by the Territorial Senate in 1903 a complex and 

expensive procedure used by many big landowners to legally grab the lands of 

the Hawaiians. A headline in the Pacific Commercial Advertiser (later to 
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become the Honolulu Advertiser) screamed: 

WHILE LINK THE LAND BARRON HAS BEEN AT WORK ON A SCHEME TO GET VOTES 
BY PROMISING GOVERNMENT LAND WHICH HE DOES NOT OWN AND CANNOT CONTROL, 
TO THE HAWAIIANS, HE HAS BEEN STEADILY GRASPING KULEANAS TO ADD TO HIS 
PRIVATE BARONY OF 6,000 ACRES. 

The article listed at least 200 kuleanas owned by McCandless, of which 

about 40 were in Waiahole-Waikane. 

McCandless's total land holdings came to 36,000 acres, making him the 

13th largest private landowner in the state. About 6,000 acres were on Oahu 

and the rest on the Big Island. All of it became part of his estate and was 

passed on to his heirs when he died in 1940. 

After 1910, rice culture declined because of California competition and an 

infestation of blight. The Windward side's only pineapple cannery (at Kahaluu) 

moved to Honolulu in 1920. Java plum and guava trees gradually invaded the 

abandoned fields and grazing lands and are there today. Truck farming continued 

on the lowlands and today, about 300 acres of an estimated 800 acres of good 

agricultural land are in production, despite the discouraging month-to-month 

lease situation. 

Sweet potatoes, papayas and bananas are the chief crops now. String beans, 

eggplant, taro, cut flowers, and nursery plant stock also thrive. Many farms 

and families have livestock. The two valleys produce 80% of all the sweet 

potatoes grown on Oahu --- 54% of the state's annual crop. Just 25 acres are 

under papaya cultivation, but some of this land produces double the statewide 

average per acre. 

Of the residents, 161 persons in 46 households are engaged in commercial 

farming. Many more families depend on "backyard agriculture" to supplement 

small incomes. Population estimates for the two valleys range from 500 to 

BOO. About half of the 491 persons surveyed by the developer's consultant 
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a year ago were of Hawaiian descent. A "remarkably high" percentage of the 

residents -- 41% -- have lived in the valleys 20 years or more, showing how 

old and established this community is. 

---------(REFERENCE: PUBLICATION OF WAIAHOLE-WAIKANE COMMUNITY ASSOCIATION 
DATED: 1/76) 

IDENTIFICATION OF ACTORS AND THEIR ROLES 

To facilitate immediate understanding of actors and the roles actors 

involvement is simply divided into two groupings, the developers side and the 

residents side. Although it must be mentioned that there was third party 

involvement in attempting to reconcile the two, by the Dept. of Agriculture. 

The developer's side is more straight-forward in a sense because actors 

and interactions are formalized by contractual relationships, and also more 

vague because it is not very clear who is actually making which decisions. 

We can perhaps identify two strata on this side: the landowner developer, and 

the planning agents. Apparently the land has been held since 1959 by a group of 

four descendants of Lincoln McCandless through an entity known as "McCandless 

Heirs". By· fall 1973 Elizabeth Marks, the daughter of McCandless and mother 

of the other three inheritors had managed through negotiation with them to ac

quire sole interest in their Waiahole-Waikane holdings, permitting her to 

consider implementing an urban development scheme. This idea had long been in 

her mind since as early as 1959 when Harland Bartholomew & Associates were hired 

to do a general plan for the area. Whether she still owns the land, or has 

already sold it, or has only offered an option on it is still a mystery. 

Members of the WWCA (Waiahole-Waikane Community Association) have been unable 

to find any documentation relating to a title transfer. In any case, Joe Pao 

became involved as the developer of the project. In the beginning he was 
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apparently acting as the local agent for an investor from Guam - Ken Jones -

who was reported to have an option on the first increment of the proposed 

development. 

On May 22, 1975, Pao annotmced that he had "bought Waikane outright" and 

had an agreement-of-sale on Waiahole. He recruited John Henry Felix, former 

chairman of the Board of Water Supply, and formed "Windward Partners". Also 

in his corner are former circuit court judge Allen Hawkins to handle legal matters, 

and Teamster boss Arthur Rutledge and influential Territorial legislator 

Mitsuyuki Kido as investors, among others. As it appeared concessions would have 

to be made, he hired the big PR firm of Fawcett McDermott Cavanagh to help create 

the impression that it's possible to develop Waiahole-Waikane and still expand 

agriculture and preserve life-style. 

As an alternative to denial for reclassification of Waikane, Windward 

Partners et al., then proposed to subdivide 178 acres of Waikane Valley. The 

land in question is zoned Ag -1, restricted agriculture. The intent of the 

subdivision (Residential Use) is clearly outlined on the last page of a brochure 

published by Windward Partners,.na&ing "lfoolaa Eetia~a.s, " "Koolau Estates
11 

on the last page clearly outlines the intent to develop "1,000 residential units" 

created through 2 acre subdivision. This subdivision would be in violation 

of state land use district regulations and Section 205-2 HRS. 

The second major set of actors is the 'residents' side, and this is more 

complex in the interactive aspect due to the ad hoc and informal nature of the 

technical support functions, but also more straight-forward in the decisional 

aspects: the connnunity planned their own overall strategy and retained the 

decision-making role for themselves. The couununity first had a general meeting 

in December of 1973 at the urging of Bob Nakata, an ACTION volunteer and 

coUDnunity organizer with the Kahaluu Coolition but there was at this time no 
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intimation of impending development despite a few rumors. By mid-February, 

however, the rumors were intense and also the conununity survey portion of the 

EC work was underway by Robert Anderson so it was becoming apparent that 

something was happening. Mr. Nakata approached the LUC and discovered the 

Letter of Intent which was on file. On April 8 the first General Meeting of 

the WWCA was held to inform the people about the situation and to prepare a 

strategy of defense. A temporary steering committee was established to work 

on a strategy. 

By the May meeting one month later, the committee had met with 

representatives from the Department of Agriculture and the College of Tropical 

Agriculture and discussed the possibility of mounting an argument based on the 

importance of agriculture. It was agreed that the Extension Service would 

provide some data concerning agricultural suitability to the Association. 

• I 

At the General Meeting the steering committee membership was formalized in 

elections and further arguments were discussed. 

From this time onward, the Conununity Association tried to contact as 

many different potential sources of support as possible. They were operating 

with two clear disadvantages: one, they were not familiar with the development 

game and were unsure which arguments would be important and which ones would 

'sell' and two, they obviously had not the financial resources to hire 

professional consultants. Therefore, they brainstormed as many ideas as 

possible, solicited technical support from public agencies, and accepted the 

coordinating role themselves. The result was a highly interactive process. 

Essentially they had to rely on others' sympathy with their situation and 

willingness to donate energy to their cause. But the community sense of self

reliance and ability to learn quickly plus their emerging demonstration of 

acuteness helped to generate and sustain that sympathy. The WWCA became the 

decision makers. 
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Through Bob Nakata and another HESL field off i ce planner, contact was 

made with HESL (Hawaii Environmental Simulation Laboratory} and discussions 

initiated about possible .supportive research. By September a group of tasks 

were worked out and HESL became the major contributor to the couanunity's 

environmental arguments. 

A genuine 'third-party' attempt at reconciling the two parties was made 

by the Department of Agriculture who acted as a clearinghouse for revisions 

of the developer's~proposal and passed them on to the community. They felt 

that compromise which would . protect agricultural interests while allowing some 

urban development could be worked out, but by the date of the LUC hearing nothing 
' 

definite had been settled so they testified before the LUC against granting the 

request as it stood. There efforts are even now continuing, however, in trying 

to evolve a workable solution. 

Other 'third party' actors appeared on the scene briefly. Walter Kupau, 

president of the State Federation of Labor, hosted the dinner referred to above. 

Although he was apparently trying to bring the two sides together in an amiable 

setting, he was not offering any specific compromise solution. 

Senator Andy Anderson and Senator George Mills were onto another approach 

to the whole situation: they opposed any _ad hoc development of the Windward 

coast and proposed that a regional plan be formulated by all the windward 

community groups and landowners acting in concert. 

This regional plan has not to date materialized because the interests 

of the "Developers Side" and the "WWCA's side" are, for now, in direct 

contradiction. Because of this basic conflic in interests, the WWCA is 

transfixed to their four basic demands: 

*A Future for Waiahole That is decided as part of 
islandwide, statewide, and regional planning efforts. 
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*A solution that maintains the integrity of our community by 
meeting the needs of all segments ••• not a "solution" that 
helps one group while hurting others. 

*Long-Term leases for all tenants in the valleys. 

*The expansion of agriculture in Waiahole-Waikane, with the 
opening up of more lands and long-term leases for all 
farmers. 

---------(REFERENCE: TWO VALLEYS AND AN ISLAND CASE STUDY BY RICK HARTER 
SPRING 1975. WWCA PUBLICATION 1/76) 

METHODOLOGY: 

To address the question of "What should be done to meat the four 

basic demands of WWCA" newspaper articles dating back to September of 1973 

were collected and reviewed. From the articles it was determined who were 

the major actors involved with the W-W struggle. 

A series of interviews were held with the actors with the exception 

of Windward Partners Et Al~ Who were unavailable for comment. The interviews 

were concerned with policy, specifically, what was the actor's position on 

W-W Valleysand what did they intend to do about it. Follow up of the 

interviews was conducted by collecting data concerned with further understanding 

of the actors and their positions and what could be done to facilitate compliance 

with the demands of the WWCA. The following is the series of interviews: 

On Feb. 1, 1976 an interview was held with Betty Fernandez, a steering 

committee member of the WWCA, and Mike Hare, WWCA's attorney. Betty stated 

that the WWCA took a strong position to stay on their land and the residents 

were fully committed to the WWCA's four demands. Mike Hare indicated that the 

legal proceedings were insufficient because the "Landlord Tenant Code" "was 

rigged in favor of the landlord." 

On Feb . 5, 1976 an interview was held with State Senator Andy Anderson. 

He was sympathetic towards the WWCA's plight, however, preferring a compromise 
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position to urbanization on the windward coast which would materialize in t he 

form of a general plan for that area. With regard to Ag development Anderson 

took the po.si tion that "Ag Parks would be feasible but as or yet had no 

definite plan of action." 

On Feb. 12, 1976, an interview was held with Jim Kurchofer, a planner with 
/. 

the Dept. of Agriculture (DOA). (Jim explained that the DOA was opposed to 

the planned development because Joe Pao was in violation of State Land Use 

District Regulations and Chapter 205-2 HRS. Jim said that DOA would continue 

to oppose the development. 

On Feb. 27, 1976, an interview was held with Collatte Machado, a member 

of the Land Use Commission (LUC). Collatte stated that the LUC denied 

rezoning of the area and would continue to do so. 
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FORMULATING CHARACTERISTICS 

In order to evaluate alternatives, characteristics related to the W-W 

issue were developed and used to measure if the alternatives would meet the 

WWCA's demands. Inquiries of these characteristics were designed to test the 

desireability of the alternatives. 

First Characteristic: 

Would the alternatives meet the demands of the WWCA? 

* The expansion of agriculture in Waiahole-Waikane, with the opening 

up of more lands and long-term leases for all farmers. 

* Long-term leases for all tenants in the val_leys. 

* A solution that maintains the integrity of our community by meeting 

the needs of all segments ••• not a "solution" that helps one group 

while hurting others. 

* A future for Waiahole that is decided as part of islandwide, statewide 

and regional planning efforts. 

Second Characteristic: 

Would the alternatives be economically desireable? In formulating this 

characteristic the focus is to test whether the demands of the WWCA would be 

economically to the residents or the State. 

Property taxes are certainly higher from residential or urban land than 

agriculture land; however, in Hawaii, state government carries a larger share 

of the public service load than in other states. The State pays for schools, 

hospitals~ personal service functions, airports, and parks. State revenues 

are largely from the general excise and income taxes, which increase as a result 

of more economic activity. The State regional product depends on the multiplier 
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effect of income brought into the State from export activities, such as tourism, 

sugar and pineapple sales, and military expenditures. 

Once approved by the Land Use Commission, developments must be served by 

schools, parks, police and fire stations, which usually require land condemna

tion at public expense. For example, while offering a free site in Ewa, Oahu 

for a college, the James Campbell Estate insists that other land acquisition 

for public purposes (schools, etc.) at its proposed "New City" will have to be 

at fair market value. This means that the State and County will have to pay 

prices of $100,000 per acre or more in order to obtain the land needed to 

fulfill their public responsibilities. In the case of the Mililani Town, a 

Castle andCookedevelopment, the projected cost of the Mililani Town school 

complex is $20 million. The point being that the value of land earmarked 

from Ag to urban development is much greater to the land owner than to general 

economy.' In fairness it must be included that developers, because of subdivi

sion ordinances, absorb the costs of local streets, lighting, water and sewer 

systems. As compared to the cost of State responsibilities, the developer's 

cost is minimal. 

Developers who purchase farm land and convert it to house lots may realize 

a 100-360% appreciation on the land alone. This appreciation is sometimes 

referred to as "unearned profit" because it is not a result of site improve

ments. It is most often the result of rezoning or subdivision, which requires 

Land Use Commission sanction. Thus, government action creates this "unearned 

profit." However, the increased value represents profits that are not shared 

by the general economy. 

Just how lucrative development can be is illustrated in Exhibit 1, which 

shows two cases of how land once in agriculture can appreciate when put to 

urban use. The Mililani Town case, where land once in pineapple was sold in 
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fee ..impi:-e td home buyers, produced an average appreciation of about 92%. 

The Bishop Estate case, which would require approval of the Land Use CoDllilission 

for urban development~ might cause an average appreciation of 386%. The 

difference is due to the fact that Mililani Town is being developed by Oceanic 

Properties, a subsidiary of the land owner, Castle and Cooke. The developer 

must pay for improvements to the land and pass these on to the home buyers. 

Bishop Estate leases its land through a developer, who improves homesites and 

subleases to buyers. The Estate does not have to become involved in develop

ment, but by retaining full ownership of the land, benefits from the full 

increment of value added through urbanization. 

Unless the State can somehow capture a portion of this appreciation in 

value, it will be extremely difficult to carry out its policies with regard 

to land use. 

Third Characteristic: 

Would this alternative be politically desireable? This characteristic 

is designed to focus on the political desireability of WWCA's demands. 

Deterlliination of political desireability is measured by the policy and direc

tion of State decision makers in relation to land use. The State Land Use 

Commission was targeted because of their direct control over land use and 

their close relationship with elected officials . 

The Land Use Law was one of several pieces of legislation in the 1961 

legislature designed to "ref~rm" land use in the state. The goals of the Land 

Use Law, as stated in its preamble, are to protect the state's dwindling supply 

of prime agricultural land and prevent scattered urban subdivisions. To achieve 

these purposes the law set forth a system of controls and incentives. The law 

contained differential tax assessment provisions which make it possible for 

agricultural interest to dedicate their land to agricultural uses and to receive 
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Value in Agriculture 

per acre 

prime lands 

project area 

Value in Residential Use 

project area 

housing units planned 

average lots per acre 

average lease rental or 
purchase price per lot 
(land only) 

average improvement cost 
per lot 

average value (minus 
improvements 

per acre 

project area 

Appreciation of Land From Agri
culture to Urban Use 

per acre 

project area 

percentage increase 

Exhibit //1 

a/ 
Mililani Town Case-

$7,800 

3,500 acres 

$27 .3 million 

3,500 acres 

17,000 

4.9 

($1.58/sq. ft. 
improved land) 

$11,093 

$15,000 

$52 .5 million 

$7,000 

$25.2 million 

92 

Waiawa Case~_/ 

$1,000 

1,870 acres 

$18.7 million 

4,544 acres 

24,300 

5.3 

$190 . 32/ r. 

developer paid 

$20,000 

$90.9 million 

$19,000 

$72.2 million 

386 

Sources: agricultural value: Oceanic Properties, Land Study Bureau, Economic 
Research Associates, Land Use Commission 

residential value: Oceanic Properties, Amfac-Trousdale joint venture, 
Bishop Estate Equity No. 2048, value for Bishop 
Estate leasehold land based on discounted future 
income stream) 

appreciation: Taken from study Paul Bertram 
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tax breaks for so doing. Upon until 1973, only 59,700 acres had been dedicated -

les than three percent of the total agricultural land in the state. Three

fourths of this dedicated land was on the Island of Hawaii where urban pressures 

are relatively slight. 

The law originally mandated putting all lands in the state into one of 

three districts: Urban, Conservation, and Agriculture. A fourth district, 

Rural, was added by 1963 amendment to make possible low density development 

on the Neighbor Islands, i.e., the counties of Hawaii, Kauai and Maui. 

Since 1964, the Commission's mandate has been to allocate land uses in 

the state by ruling on proposed changes in district boundaries . Boundary 

changes occur in one of two ways. A government agency, landowner, lessee, or 

the Connnission itself petitions for a change under the first method. After 

two hearings and a recommendation from the county in which the subject land 

unit is located, the Commission rules, approving the petitioneither wholly or 

in part or denying it. Under the 1961 law, the Commission conducted a state

wide boundary review every fifth year revising district boundaries as it 

deemed appropriate. 

In the process of ruling on boundary amendments, the Land Use Commission 

is making basic growth policy decisions for the state. It is deciding where 

new urban development is going to occur and, more indirectly, how much develop

ment is going to occur. To a large extent, it can also regulate the timing 

of urban expansion. 

While there is no policy plan which might be used to gauge the effective

ness of the Land Use Law, the CoDD11ission has had certain criteria which are 

supposed to govern amendments to the district boundaries. These criteria, 

contained in the Commission's Rules of Practice and Procedure were to be applied 

to a land unit for which a change in district designation is requested . For 
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example, a land unit under petition for Urban designation was expected to be 

agriculturally unproductive land, close to existing Urban districts with public 
. 

facilities and services sufficient to meet additional demands caused by 

development. Land units characterized by steep topography, poor drainage, or 

susceptibility to flooding or tidal waves were not to be designated Urban. 

While these criteria were relatively straightforward, others were subject 

to interpretation. Such criteria included whether or not the proposed use was 

economically feasible, whether sufficient Urban zoned areas existed to accom

modate ten years' projected growth and whether Urban rezoning would contribute 

to scattered urban developments. 

Nearly 35,000 acres of agricultural land has been added to Urban districts 

since the establishement of the Land Use Commission. Nearly 14,000 acres of 

agricultural land have been added to Urban districts on Oahu alone. During 

the past fourteen years, slightly over half the agricultural acreage requested 

for urban designation has been approved by the Commission. 

Because the policy guidelines for the Commission are inadequate a State 

Growth Policies Plan was developed in 1974. The plan advocated a policy of 

"slowed growth" for Hawaii, a policy that was endorsed by then Acting Governor 

Arioyoshi. As one of the actions for implementing the slowed growth policy, 

the plan specifically mentioned restricting the urbanization of agricultural 

lands. It is difficult to determine the impact of the slowed growth policy on 

Commission behavior. In the 1974 boundary review (conducted after the executive 

adoption of the slowed growth policy) the Commission reclassified several hundred 

acres of prime agricultural land, but did not approve several large proposals. 

There were several developments in the 1975 legislative session which may 

result in greater policy direction to the Commission. First of all, the Land 

Use Law was amended to include an "interim statewide land use guidance policy." 
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The interim policies are : 

1) Land use amendement shall be approved only as reasonably necessary to 

accommodate growth and development, provided there are not significant 

adverse effects upon agricultural, natural, environmental, recrea

tional, scenic, historic, or other resources of the area . 

2) Lands to be reclassified as an urban district shall have adequate 

public services and facilities or as can be so provided at reasonable 

costs to the petitioner. 

3) Maximum use shall be made of existing services and facilities, and 

scattered urban developments shall be avoided. 

4) Urban districts shall be contiguous to an existing urban district or 

shall constitute all or part of a self-contained urban center. 

5) Preferences shall be given to amendment petition which will provide 

permanent employment, or needed housing accessible to existing or 

proposed employment centers, or assist in providing a balanced housing 

supply for all economic and social groups. 

6) In establishing the boundaries of the districts in each county, the 

Commission shall give consideration to the general plan of the county . 

7) Insofar as practicable conservation lands shall not be reclassified 

as urban lands. 

8) The Commission is encouraged to reclassify urban lands which are 

incompatible with the interim statewide land use guidance policy or 

are not developed in a timely manner. 

The legislature also charged the Department of Planning and Etonomic 

Development, the state's chief planning agency to develop a "long range compre

hensive state plan." DPED is seeking to coordinate these planning efforts with 

its on-going growth policies effort and a legislatively mandated land use policy 
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plan. In addition the state is seeking more than half a million dollars in 

federal funds for environmental carrying capacity research. 

Fourth Characteristic: 

Would the alternatives be legally desireable? This characteristic is 

designed to identify laws that would serve to meet the demands of the WWCA. 

Specific attention was given to the State Attorney General Opinion No. 75-8, 

September 3, 1975, because: (1) it relates the State's legal posture in regard 

to land use; (2) it was developed at the request of the Department of Agri

culture in response to House Resolution No. 685, Eighth Legislature, 1975; 

(3) its potential impact upon the W-W proposed development. In reviewing this 

opinion it is imperative to remember that the land use, in terms of legality, 

is primarily regulated by the State Land Use Law, Haw. Rev. Stat. Ch. 205 

(1968, Supp. 1974), or the State Land Use District Regulations. (See Exhibit 

#2 following.) 
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Exhibit 112 

Op. No. 75-8, Sept. 3, 1975 

Subdivision into lots of three acres or less, but not less than one acre, 

per se, does not violate chapter 205 or the State Land Use District Regulations 

because HAW. REV. STAT. Para. 205-5(b) (Supp. 1974) (emphasis added) states 

that "(t)he minimum lot size in agricultural districts shall be determined by 

each county through its zoning ordinances, subdivision ordinances or other 

lawful means, provided that in no event shall the minimum lot size for any 

agricultural use be less than one acre." 

Furthermore, the construction of a dwelling on a one- to three-acre lot 

in an agricultural district does not per se violate ~hapter 205, because HAW. 

REV. STAT. Para. 205-2 (Supp, 1974), as amended by Haw. Laws 1975, ch. 193, 

Para. 3, at , states in part as follows (emphases added): ---
Agricultural districts shall include activities or uses as 

characterized by the cultivation of crops, orchards, forage, 

and forestry; farming activities or uses related to animal hus

bandry, and game and fish propagation; services and uses 

accessory to the above activities including but not limited 

to living quarters or dwellings, mills, storage facilities, 

processing facilities, and roadside stands for the sale of pro

ducts grown on the premises; agricultural parks and open area 

recreational facilities. 

Moreover, pursuant to the authority granted in HAW. REV. STAT. Para. 205-7 

(1968), the State Land Use Commission adopted regulations having force and 

effect of law. Part II, "State Land Use District Regulations," as amended, 

effective January 5, 1975, lists, in section 2.72, the "Permissible Uses 

With the 'A' Agricultural District," including the following (emphasis added): 

(d) Farm dwellings, farm buildings, or activities or uses 

related to farming and animal husbandry. 
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However, a 11farm dwelling" is defined in section 2.3(a)(9) of the State 

L&nd Use District Regulations as follows (emphasis added): 

"Farm dwelling" shall mean a single-family dwelling located 

on and used in connection with a farm where agricultural 

activity provides income to the family occupying the dwelling. 

Therefore, the "living quarters or dwellings" that are permissible in agricul

tural districts under section 205-2 as "accessory to" the statutorily specified 

and permitted activity have been further defined by sections 2.3(a){9) and 

2.72 of the State Land Use District Regulations to be permissible only when 

"located on and used in connection with a farm where agricultural activity 

provides income to the family occupying the dwelling." 

If any owner of a lot located within an agricultural district uses his 

lot as a one- to three-acre residential estate and not as "a farm where 

agricultural activity provides income to the family occupying the dwelling" 

located on the lot, he would appear to be in violation of chapter 205 and 

the State Land Use District Regulations. As we discussed in our Opinion 

No. 70-22, the counties are charged with the duty of enforcing chapter 205 

and the State Land Use District Regulations under HAW. REV. STAT. Para. 205-12 

{1968), which reads as follows: 

The appropriate officer or agency charged with the adminis

tration of county zoning laws shall enforce within each county 

the use classification districts adopted by the land use commission 

and shall report to the commission all violations. 

Violators are subject to a fine under HAW. REV. STAT. Para. 205-13 (1968): 

Any person who violates any provision of this chapter, or 

any regulation established pursuant to this chapter, shall be 

fined not more than $1,000 . 

Op. No. 75-8 
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The landowner-developer, having managed to obtain county approval for 

his subdivision without a land use district boundary amendment, could sell 

the two-acre agricultural lots at residential-lot prices, with or without 

houses already constructed thereon. The purchasers may purchase the various 

lots or houses and lots for use as residential estates with no intent to 

engage in agricultural activity. If the purchasers do not engage in agri

cultural activity that 11provides income to the family occupying the dwelling," 

they would, of course, be in violation of chapter 205 and the State Land Use 

District Regulations. Unfortunately, the purchasers, having purchased the 

lots for residential purposes and at residential-lot prices, in all likelihood 

would not be able or qualified to engage in economically feasible agricultural 

activity on such small agricultural lots. Therefore, after houses and other 

improvements have been constructed on each lot, economically feasible agricul

tural activity may no longer be possible on once prime agricultural land. The 

developer, who profited from the sale of the subdivided agricultural land at 

residential-lot prices, may not be accountable for his actions under chapter 205 

because he would no longer by the landowner. After-the-fact enforcement 

measures alone, consequently, cannot preserve prime agricultural land if 

developers are allowed to subdivide large areas of prime agricultural land into 

many small lots for purposes other than agricultural use. We believe that 

pursuant to their enforcement duties under section 205-12 the counties must 

take before-the-fact measures to insure the preservation of prime agricultural 

land. 

Since subdivision of large areas of prime agricultural land into many 

small lots appears to result, with few exceptions, in the withdrawal of that 

agricultural land from economically feaslble potential agricultural use, we 

believe that such subdivisions strongly indicate a contemplated change of use 

Op. No. 75-8 
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from agricultural to rural or urban in violation of chapter 205. When the 

Legislature created the State Land Use Commission and provided for the first 

three State land use districts, the Legislature found and declared as follows: 

Inadequate controls have caused many of Hawaii's limited 

and valuable lands to be used for purposes that may have a short

term gain to a few but result in a long-term loss to the income 

and growth potential of our economy. Inadequate basis for assessing 

lands according to their value in those uses that can best serve 

both the well-being of the owner and the well-being of the public 

have resulted in inequities in the tax burden, contributing to 

the forcing of land resources into uses that do not best serve 

the welfare of the State. Scattered subdivisons with expensive, 

yet reduced, public services; the shifting of prime agricultural 

lands into nonrevenue producing residential uses when other lands 

are available that could serve adequately the urban needs; failure 

to utilize fully multiple-purpose lands; these are evidences of 

the need for public concern and action. 

Therefore, the Legislature finds that in order to preserve, 

protect and encourage the development of the lands in the State 

for those uses to which they are best suited for the public welfare 

and to create a complementary assessment basis according to the 

contribution of the lands in those uses to which they are best 

suited, the power to zone should be exercised by the State and the 

methods of real property assessment should encourage rather than 

penalize those who would development (sic) these uses. Haw. Laws 

1961, ch. 187, Para. 1, at 299 (emphases added). 

The Hawaii Supreme Court has stated that "the history of the statute, the 

Op. No. 75-8 
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.. 

objects to be accomplished, the evils and mischiefs to be remedies, ••• 

the history of the passage of the Act, the reports of couunittees, etc." may 

be used to construe a statute. Employees' Retirement System v. Wah Chew Chang, 

42 Haw. 532, 541 (1958). Thus, chapter 205 should be construed in light of 

t:he stated "evils" of "inadequate controls" and of "the shifting of prime 

agricultural lands into nonrevenue producing residential uses when other lands 

are available that could serve adequately the urban needs." 

In 1975, the Legislature was still concerned about the "evils" aimed at 

in 1961. Act 142, Session Laws of Hawaii 1975, Haw. Laws 1975, ch. 142, 

Para. 1, at ___ , amended HAW. REV. STAT. Para. 45-15(a) (Supp. 1974) to 

delete the exception of a county from the requirement of obtaining a land use 

district classification change when "a proposed project is located on land 

within or contiguous to" an urban district established by the Stat:e Land Use 

Couunission. The House CoDDDittee on Housing reported as follows: 

Your Committee finds that the purposes of Hawaii's pioneer

ing Land Use Law remains even more valid today than at the time 

of its enactment in 1961. The purposes of the Land Use Law include 

1) the provision of adequate devices to insure Hawaii's limited 

and valuable land not be used for short-term gain for a few with 

a resultant long-term loss to income and growth potential of our 

economy and 2) preservation of our prime agricultural lands. 

Your Committee is aware of steps being taken during the 1975 

Legislative Session to improve and strengthen the Land Use Law by 

requiring the development of State planning policies and criteria 

and b(y) reforming the procedures followed by the Land Use Commis

sion in order to effect more openness and accountability to the 

public. 

Op. No. 75-8 
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Your CoDDnittee believes that the present provisions of 

Section 46-15 might be construed to create a serious loophole 

which, unless amended as provided in this bill, could open the 

door to significant circumvention of the Land Use Law. The 

existing statute permits the counties to develop experimental and 

demonstration housing projects in agricultural and conservation 

districts without regard to the Land Use Law as long as the 

project is adjacent to or within an existing urban district. 

HAW. H. STAND. COMM. REP. NO. 488 (Mar. 11, 1975) (emphases added). 

The Senate Committee on Housing and Hawaiian Homes concurred: 

While recognizing the great need for housing for low and 

moderate income households your Committee believes that the Land 

Use Law should not be circumvented. HAW. S. STAND. COMM. REP. NO. 

820 (Apr. 2, 1975) (emphasis added). 

Furthermore, by Act 193, Session Laws of Hawaii 1976, Haw. Laws 

1975, ch. 193, Para. 10, at ___ , the Legislature added a new section to 

chapter 205, providing an "Interim Statewide Land Use Guidance Policy" that 

states in part as follows (emphases added): 

(1) Land use amendements shall be approved only as reasonably 

necessary to accommodate growth and development, provided there 

are no significant adverse effects upon agricultural, natural, 

environmental, recreational, scenic, historic, or other resources 

of the area. 

The Legislature also substantially amended chapter 205 to "establish proce

dures intended to insure the effective application of established State land 

use policies by the Land Use Commission through an adversary process in which 

diverse interests will have an opportunity to compete in an open and orderly 

Op. No. 75-8 
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manner and public participation and citizen input will be encouraged." HAW. 

CONF. COMM. REP. NO. 23 {Apr. 10, 1975). As amended by Act 193, Haw. Laws 

1975, ch, 193, Para. 5, at __ , section 205-4 requires that amendments to 

land use district boundaries be made by the State Land Use Commission only 

after a hearing conducted in accordance with the contested case formalities 

of the Hawaii Administrative Procedure Act, HAW. REV. STAT. ch. 91 (1968, 

Supp. 1974), and only after the State Land Use Commission has found that, upon 

the clear preponderance of the evidence, "the proposed boundary is reasonable, 

not violative of section 205-2 and consistent with the interim policies and 

criteria." 

We believe that the "evils" to be remedied by chapter 205 have been rather 

clearly stated by the Legislature. Chapter 205, as construed in light of the 

"evils 11 to be remedied, governs the use of land, the change of use classifica

tions, and the enforcement of the land use restrictions. 

"Because the Legislature has charged the counties with the very 

important duty of enforcing the land use classifications of chap

ter 205 and the State Land Use District Regulations, the counties 

must insure that the provisions of chapter 205 and the State Land 

Use District Regulations are not circumvented. To insure the 

preservation of prime agricultural land, especially when a rela

tively large area of prime agricultural land is involved, the 

counties must take positive preventive measures against potential 

violations of the land use restrictions of chapter 205 and the 

State Land Use District Regulations. Therefore, the counties 

should thoroughly investigate any application for subdivision of a 

large area of agricultural land into lots that appear to be too 

small for economically feasible agricultural activity. If the 

Op. No. 75-8 
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investigation and the counnents and recommenda t ions from other 

governmental agencies indicate that the proposed subdivision 

appears to be intended for purposes contrary to the existing land 

use classification and in violation of chapter 205 and the State 

Land Use District Regulations, the subdivision application should 

be disapproved. Any doubt as to whether a proposed subdivision 

will result in a significant change of land use should be resolved 

in favor of a disapproval . " 

Opinion No. 75-8 
September 3, 1975 
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FORMULATING ALTERNATIVES: 

LANDBANKING AS AN ALTERNATIVE 

Landbanking is the acquisition of land by the government whenever, and, 

within reason, wherever possible, in advance of any designated need for the 

particular area, and holding it until ready for use. This would mean that the 

government once acquiring any tract of land would never sell the property in 

-fee but would lease it for long te,:ms. A land bank has the propensity to: 

1. Assemble large tracts through the use or a combination of negotiation 

and thru exercise of eminent domain; (2) assure the continued availability of 

sites for development; (3) assume large frontend costs and wait long periods 

for return (ex: Stockholm held land 30 years before developing it}: 

(4) avoid paying an inflated price in the future by purchasing now and if 

need be sell at a profit later; (5) prevent urban sprawl; (6) control the timing, 

location, type, and scale of development. 

The state has developed an Ag Park Concept, a form of landbanking 

that concentrates strictly on Ag Lands. The definition of an Ag Park comes 

directly from Act 110 of the 1972 legislature: 

"Any planned agricultural complex which combines and concentrates 
in a conunon location a number of agricultural operations for the purpose 
of realizing "production and distribution economics . Agricultural 
buildings, farm residences, and employee dwellings necessary to the 
production and distribution of agricultural commodities shall be 
considered part of the agricultural park." 

The agricultural park concept is not new. There are precedents, for 

example, in the planned dairy farms of the Los Angeles area which concentrate 

farms near urban residences. More broadly, land use planning has been done 

by the U.S. government as in the Tennessee Valley Authority, and by large 

private concerns such as the Irvine Ranch Company in Orange County, California. 

In nations with a high population density such as Denmark, the Netherlands, 

and Ifrael, measures similar to the ag park have been introduced. The Danish 
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Natural Conservancy Act of 1969 states that "natural regions and scenery of 

special value should be preserved and left open to society and that natural 

.resources should be maintained for research, education, and recretation as well 

as for agriculture." This advanced legislation for landscape planning provides 

for establishment of national parks for multi-purpose uses of agriculture, 

research, recreation, forestry, and conservation. 

The state is presently engaged in a form of landbanking. The Pahoa 

Agricultural Park located at Keonepoko Iki, Puna, on the Island of Hawaii, is 

public land, administered by the Dept. of Land and Natural Resources. The 

Ag Park is comprised of 19 lots leased to farmers . 

The lessees will be requir~d to derive a major portion of his total 

annual income from his activities on the premises. 

Tenn of the lease will be 55 years, with rental reopenings at the end 

of the 20th, 35th, and 45th year. 

The lessee must, within the first five years of the lease term, 

utilize not less than fifty (50) per cent of the land area for agricultural 

and related purposes. Said utilization must be in accordance with a plan 

submitted to the Chairman, Board of Land and Natural Resources, within six 

(6) months of the commencement of the lease. 

There are several reasons that have lead to the development of Ag Parks: 

1. Increased capital and operating costs 

Increasing costs include rising purchase prices or lease fees for 

farmland, tax increases, rising costs for labor and materials, and increasing 

restrictions and interest rates on loans. Vegetable farming has been 

especially hurt by higher land and labor costs, 

2. Need for animal waste disposal facilities 

Installation of animal waste disposal facilities has been necessary, 

(2) 



particulary for the hog and dairy enterprises, in order to meet revised State 

and Federal environmental regulations, and to avoid complaints from nearby 

urban residents. 

3. Uncertainty of the planning period 

Tenure insecurity has been brought about by short-term leases, and 

aggrevated by the enforcement of environmental laws affecting animal farms. 

With a short-term amortization period, farmers cannot undertake long-term 

capital improvements to reduce costs of production or to provide adequate 

waste disposal facilities to meet new standards. The problem has been most 

evident within the hog industry. 

4. Competition with low-priced imports 

Local farmers must be able to compete with the import prices of 

products if they are to survive. This applies to livestock products (other 

than milk, which is offered under a price-controlled condition), eggs, and 

those vegetables which are imported. Nearness to market is desirable in order 

to: 

a. minimize the length of time in shipment of agricultural products 

b. keep the cost of regrigerated container use low 

c. reduce transportation costs 

d. minimize the effects of a dock strike 

5. Lack of expansion 

Certain crop enterprises such as nurseries and vegetable farJJIS require 

additional land to meet increased demands from a growing market. New farmers 

are willing to enter agriculture if a site for farming could be located to suit 

their needs. 

The development of Ag Parks would adequately resolve problems related to 

agricultural land use, however, land use problems are not restricted to 
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agriculture, farmers, or ranchers. The Ag Park neglects allocation of lands 

zoned urban, rural, and conservation. 

A state landbanking system that provides comprehensive allocation of all 

lands in state land use districts has not as of yet materialized, although 

sites for Ag Park development have been selected as illustrated in the 

second alternative. 

SECOND ALTERNATIVE: LAND TRADE OFF 

It has been suggested that a state ·trade for Waiahole and Waikane 

Valleys be made with Windward Partners acquiring state land elsewhere. 

Chapter 171 Sec. 50 HRS provides a legal basis for the alternative: 

"171-50 EXCHANGES. (a) Purpose. No exchange of public land for 
private land shall be made except for public purposes, including, 
but not limited to (1) consolidation of holdings of public lands; 
(2) straightening of boundaries of public lands; (3) acquisition 
of adequate access for landlocked public lands which have 
development potential. Exchanges shall be effected without public 
auction. Public notice of any proposed exchange shall be given in 
accordance with the applicable provisions set forth in section 171-16(d). 
All private lands conveyed to the State by way of exchange shall 
thereafter become public lands." 

This trade would materialize in the form of 2 basic choices: 

(1) Relocate the tenants and farmers of Waiahole and Waikane Valleys 

to Ag Park Sites on Oahu. 

(2) Through negotiations with Windward Partners, the state would 

acquire land and trade for Waiahole and Waikane Valleys 

In an economic feasibility study done for the Dept. of Agriculture in 

1973, Ag Park Sites were evaluated, then ranked. 

RANKING AND SUMMARY 

The ranking of the sites which follows is both objective and subjective. 

Although the point scale employed is only relative between sites, it is 

useful in separating the two top candidates for the Ag Park from all other sites . 
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In performing this evaluation we ranked sites by criteria, then reviewed 

the criteria by sites for consistency. Temporary evaluations were made of 

those sites for which only tentative conclusions may be reached at the 

present time. 

The numerical ranking performed on the eleven sites is shown in 

Exhibit I . . The totals for each site clearly separate the two top sites as 

Kunia and Kahuku. While Kunia shows a sizeable advantage over Kahuku in 

this preliminary analysis, both sites need to be reevaluated when site 

development costs and the environmental impact studies have been completed 

in the next phase of this study. 

The exact placement of the nine lower-ranking sites is probably not 

significant. However, our analysis indicates Ewa Beach, Lualualei 

Homestead, and the Lualualei Naval Depot nearly tie for third place, and 

Waiawa, Wahiawa/Waialua, Mikilua and Waimanalo are together in fourth place. 

Mokuleia and Mikilua place last. 

The study asswnes that farmers and tenants presently residing on land 

zoned agriculture would be willing and able to relocate to an Ag Park. 

However, another alternative is to have the legal owner relinquish title to 

presently owned land, such as Waiahole and Waikane in exchange for comparable 

lands adjusted to a 100% of the fair market value. 

Comparable lands adjusted to a 100% of the fair market value: mokuleia, 

Mikilua, the Lualualei Homestead, and Lualualei Naval Depot are presently 

zoned agriculture. However, as the population of Oahu expanded, surrounding 

lands were connnitted to residential development, and zoning standards and 

appraised value were adjusted to these higher uses. Farmers now there feel 

the pressures of urbanization as subdivision appear around them. Those on 

leased lands are particularly vulnerable to the changes, and concerned with 

the future of agriculture in these areas. 
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EXHIBIT I. 

PRELIMINARY EVALUATION *OF AGRICULTURAL PARK SITES FOR RANKING PURPOSES 

... Ul 
0 u 

Suggested Sites ~ -rl w:I >-
4-1 .µ 4,J i:: 4,J 

0 't:I i:: .-1 Ul w:I 0 § l:l -rl 
't:I Cl) Cl) IO -rl -rl > 
~ s:: "" a 

., ... ... 4,J -rl IO .--f-rl Cl) en 
0 -rl (l. i:: Cl) i:: •r-1 ... lz.< co 4,J ..c: 4,J 

..:I -rt 4-1 <U ::I 0 Cl) ... Ill II> co MU 4,J i:: 
... t/1 0 M C' .-I s ., u e -rl Ul .µ I-< Ul ::I ::I -rl 

~ IO k ::I Cl) Cl) i:: u .-1 IO (l. :, 4,J 1-1 G) 4,J 4,J 't:I 0 Cl) 0 4-1 

0 IO ... Q) ..c: i:: p:: t o IO IO I-< 0 C' II) 0 ..C: Ill .-l 0 4,J 4,J p.. 0 00 
Ill ~! .u Q) M p., U IO .-1 t.) 0 ll, ... 0 ::i 1-1 IO i:: 

Cl) 1-1 00 E-4 CII A -rl s •r-1 ..c: QI< CJ (ll O (.) UP,. QI ... .-1 M-1"'4 
N< = ~ >H ll>U ~ ~ ,,-1 ;:I Cll 111 QI .lll: 
•,-I 0 Ill ~ >- M .-l .µ 't:I i:: 
Cll CJ ..:I E-4 ..c: A 1-1 ~ IO 0 ~: p.. E-4 > E-4 

Kunia 10 10 10 10 7 10 7 10 10 6 90 1 

Kahuku 8 6 6 10 8 8 8 6 8 10 78** 2 

Waiawa 10 1 6 2 4 10 1 10 10 4 58 5 

Ewa Beach 10 2 6 2 6 8 6 9 7 6 62 3 

Wahiawa/Waialua 10 1 6 2 4 10 l 8 10 4 56 7 

Mokuleia 9 1 6 2 6 8 1 5 7 4 49 8 

Mikilua 4 4 10 2 8 6 3 8 8 4 57 6 

Lualualei 6 4 10 2 8 8 3 8 8 4 61 4 
Homestead 

Waimanalo 6 2 10 2 6 8 3 5 8 6 56 7 

Lualualei 10 1 1 1 10 8 6 8 8 8 61 4 

Naval Depot 

Makua Valley 6 1 1 1 8 6 3 3 6 10 45 9 

*Evaluation will be updated for the top two candidates on the basis of findings of the next phase of 
the study 

**Tentative evaluation subject to response to letter from the Trustees of the James Campbell Estate 
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Currently, none of these areas can boast a parcel of land in agriculture 

large enough to satisfy the requirements of an ag park. The farms which might 

have combined as an agricultural complex have been separated by residential 

developments. Even if the intervening parcels were purchased, the land area 

would be inadequate. 

With rezoning for urban use a trend in agricultural areas, land owners are 

reluctant to commit their lands to long-term agricultural use, when the chance 

for profitable sale may be not too many years away. Those presently occupying 

these parcels who are not deveoted to agriculture anticipate an eventual profit 

on thie land, and would be most unreceptive to condemnation for an Ag Park, 

or to the permanent cotmnitment of neighboring lands for an Ag Park which might 

lower their own property values. 

It is interesting to note that at the time of the 1970 census only 7.2% 

of males 16 years of age and over in the experienced labor force living in 

the Lualualei census tract were employed by, or made their living from, 

agriculture. The earnings of farmers made up only 4.2% of the total aggregate 

dollar earnings of employed males 16 and over. 

Exhibit 2 is a map of Mikilua, Lualualei Homestead Land. Plat 10, 

18, 19, 21 totals 1,609.1 acres with a market value of $6,732,585.00. It is 

entirely possible for this land to be purchased or condemned by the state, 

exchanged with Windward Partners, and have the proposed development shifted 

to an area where it is reasonably justifiable. This would enable Waiahole and 

Waikane to be developed as an Ag Park allowing displaced farmers to move into 

the valleys under the shelter -of Ag Park provisions. 

TilIRD ALTERNATIVE: REQUEST REZONING 

The approximate 1,300 acres that comprise Waiahole and Waikane Valleys 
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are presently zoned agriculture, residential and a small portion as urban . 

It was considered possible for the tenants to form a corporation, utilizing the 

$30,000 in rent monies paid to American Security Bank, apply to the Hawaiian 

Housing Authority, as leasees, for purchase of the land covered in Chapter 

516, HRS, 1975. 

11516-21 APPLICABILITY. This part applies to development tracts 
which are, at the time of acquisition of leased fee interests in 
residential lots wihtin such tracts by the Hawaii housing authority 
as herein: 

(1) Developed and subdivided into residential houselots occupied 
by lessees under leases executed before June 24, 1967; 

(2) Developed and subdivided or partially developed into residential 
houselots occupied or to be occupied by , lessees under leases 
executed after June 24, 1967, privided that ten or more years 
remain before the final termination of the lease term, and 
provided further that ninety per cent of the leases to the 
lots have been executed. (L 1967, c 307, para. 10; HRS para 
516-21; am L 1975, c 184, para 2(5) 

Once granted the right to purchase, it was assumed the tenants of 

Waiahole and Waikane Valleys could request to have the land Down-Zoned from 

residential to agricultural, tuhereby lowering the price of the purchase. 

Chapter 516-21 HRS does not apply to the Waiahole-Waikane residential leases 

because the terms of their leases does not extend to or over a ten year period. 

FOURTH ALTERNATIVE: LAND CONDEMNATION BY STATE 

This alternative explores the notion of outright state condemnation 

of the two valleys. Chapter 101-2, HRS; allows the state to condenm for what 

is deemed public use: 

"101-2 TAKING PRIVATE PROPERTY FOR PUBLIC USE; DISPOSAL OF EXCESS 
PROPERTY. Private property may be taken for public use. Private 
property may also be taken by the State or any county in excess of 
that needed for such public use in cases where small renmants would 
otherwise be left or where other justifiable cause necessitates such 
taking to protect and preserve the contemplated improvement, or 
public policy demands such taking in connection with the improvement, 
in which case the condemning authority may sell or lease the excess 
property, with such restrictions as may be dictated by considerations 
of public policy in order to protect and preserve the improvements; 
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provided that when any such excess property shall be 
so disposed of, it shall first be offered to the abutting 
owner for a reasonable length of time and at a reasonable 
price and if the owner fails to take the property, then it 
may be sold at public auction. All moneys received from the 
sale or lease of such excess property shall be paid into the 
fund or appropriation from which money was taken for the 
originial condemnation and shall be available for the purposes 
of the fund or appropriation. (L 1896, c 45, para am L 1909, 
c 10, para 1; RL 1925, para 808; am L 1925, c 59, para 1; 
RL 1935, para 50; am L 1941, c 149, para 1; RL 1945, para 301 
am L 1945, c 185, para l; am L 1951, c 12, para 1 (b); RL 1955, 
para 8-2) 

Tremendous amounts of money can be made from land. In 1975 agricultural 

land, on the open market, was worth seven to fifteen times its agricultural 

value, which rarely exceeds $1,000 per acre . The potential gain from the sale 

of raw farm land is enormous. Sale prices have ranged between $2,500 to 

$15,000 per Ag acre, even for neighbor islandAgland. Raw Oahu Land zoned 

for residential use has a market value of about $20,000 to $30,000 per acre. 

Roughly speaking, raw land appreciates more than 100% dur i ng the urbanization 

process, without including any valu e which might be added by site improvements. 

The cost to the state of purchasing W-W Valleys would range from $10,000 to 

$35,000 per acre. Cost alone could prevent the state from acquiring the 

land strictly through condeumation procedure . 
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TRADE OFF EVALUATION PROVE PUBLIC GOOD 

EVALUATION: 

THE LEDGER 

ALTERNATIVES LAND BANKING LAND TRADE REQUEST REZONING 

CHARACTERISTICS 

A. MEET THE DEMANDS 2 
OF THE WWCA 

B. BE ECONOMICAALY 3 
DESIRABLE 

c. BE POLITICALLY 3 
DESIRABLE 

D. BE LEGALLY 3 
DESIRABLE 

11 

DESIREABILITY RANKING: 

3--Highly desireable 
1--Undesireable 

EVALUATION: 

3 0 

3 0 

2 0 

2 0 

10 0 

2--Moderately desireable 
0--Not feasible or applicable 

CONDEMNATION 

3 

0 

3 

2 

7 

(In performing this evaluation alternatives were ranked by weighting them 

against the characteristics with a moderate degree of subjectivity). 

Landbanking ranked as a moderately desireable alternative in terms of 

meeting the demands of the WWCA. Landbanking allows for a policy of guiding . 

land use and growth. However, with the present form of State Landbanking, 

Ag Parks, Land Use Policy is restricted to preservation of agriculture lands. 

This policy is untenable because there is no policy of guiding urban growth. 

For efficiency's sake, land banking should be expanded to include urban, 

ag, rural, and conservation lands. Without the i11UDediate action of the state 

to form a comprehensive landbank the hope of the landbank fullfilling 

the demands of the WWCA is questionable. 
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Land Banking ranks highly desireable as an economic alternative. Generally, 

without including any value added by site improvements, land appreciates more than 

100% - 360% during the urbanization process because of speculation. Land banking 

has the capacity to raise revenue from a capital gains tax on profit that is 

the result of government rezoning or subdivision. This measure would result 

in shortening the speculative pre-development period, reduce zoning gains, 

correct inequities, and raise revenue for givemment caused by ""unearned 

increments". The revenue from a capital gains tax could be used to landbank 

key properties in areas where the land situation is critical: Waiahole and 

Waikane. Increasing revenues from a capital gains tax would also allow the 

state to acquire land in advance, which tends to improve the likelihood of 

getting the best locations, and lowering the price relative to what might be 

charged when the matures. 

Landbanking is politically highly desireable because it would allow the 

state to maximize control land use. Because of far sighted legislation, the 

state is already equipped, with precedent in Pahoa, through existing laws and 

departmental regulations to put together a makeshift landbank if these laws 

were administered in a coordinated effort to include citizen participation. 

Legal precedent for landbanking has been established by the State of 

Hawaii by the Development of the Pahoa Agricultural Park. Landbanking has been 

performed by the U.S. Government as in the Tennessee Valley Authority and in 

nations with population density such as Denmark, The Netherlands, and Israel. 

Further Analysis of the legal problems concerning landbanking in Hawaii is 

needed. However, without jurisdictional authority qualitative landbanking 

would be impossible. 
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LAND TRADE: 

A state trade with Windward Partners for Waiahole-Waikane Valleys is 

highly desirable in tenns of meeting the demands of the WWCA. If Windward 

Partners would trade Waiahole-Waikane for state owned land and, in turn, the state 

would landbank Waiahole-Waikane, in effect, there would be no eviction. 

The land trade is highly desirable as an economic alternative because: 

1. the monies and land needed to implement this alternative is immediately 

available to the state ; 

2. The price of land if purchased now would reduce maturity costs. As 

discussed in the alternative section of this paper land located in Makua 

Valley, Lualualei Naval Depot, Lualualei Homestead, and Mililua is under 

pressure of urbanization and subdivisions are beginning to appear. The 

agricultural acreage in these areas total 1,609 with a fair market value of 

$6>732,585.00. If the farmers would agree to purchase by the state, or, in 

some cases, agree to condemnation in exchange for comparable land in Waiahole

Waikane, the cost of purchase of the aforementioned 1609 acres by the state, 

would be minimal. Monies derived from federal programs such as HUD grants for 

advance acquisition of land for public facilities (Sec. 704, HUD Act of 1965), 

grants for open space acquisition in urban areas (Title Vii, Housing Act 1961), 

new community development (New Communities Act of 1968), and Section 706 of the 

1970 Housing Act, which became effective in July. 

The state receives $2 million annually from the leasing of 480>000 of 

state owned land . $60 million of Act 105 (1970) monies are to be released 

in increments after completion of bond sales. Once acquired, these monies could 

be used to shift Windward Partner's development to the Mililua area with 

compensation to Windward Partners and the displaced farmers if deemed 

necessary. 
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Politically a land trade is moderately desirable because an effective 

exchange would require a makeshift landbank in order to optimize the exchange. 

Although Hawaii's land use laws are progressive, they are inadequate in terms 

of the allocation of land zoned urban, rural, and conservation. Without a 

comprehensive landbank, an expedient method of exchange with an equitable 

solution for concerned parties does not exist although present legislation 

is headed in that direction. Simply, without a landbank, the political deci

sions of land allocation is 11Hit and Miss" as exemplified by the Land Use 

Commission. 

Legally a land trade is moderately desireable because of the difficulty in 

proving that an exchange for Waiahole-Waikane is in the public interest. 

REQUEST OF REZONING AS AN ALTERNATIVE 

This alternative could not be weighted under any characteristic because 

the 'WWCA does not qualify according to HRS 516-21 as leasees empowered with 

the right to purchase leased land from their landowner. 

CONDEMNATION OF WAIAHOLE-WAIKANE VALLEYS 

This alternative weighted as highly desireable because, in effect, the 

valleys (W-W) would remain untouched thereby facilitating operationalization 

of the WWCA's demands. 

This alternative did not rank as economically desireable simply because 

the state can't afford to purchase the valleys. The disadvantage of 

government expenditures during a tight oudget are tremendous. If the valleys 

were to be purchased the cost would eliminate an unjustifiable amount of the 

state's Legal Debt Margin, which in 1972 was $194 million. 

However, condenmation is probably the only means of guaranteeing 

that Waiahole-Waikane Valleys does not fall to urbanization. 

(4) 



• 
REFERENCES: 

1. BACKGROUND: 

A. Waiahole - Waikane Publication dated January 1976 
B. Rick Harter 
C. Jerry Tune,Star Bulletin 10/29/74 
D. Leonard Lueras,Advertiser 11/2/74 
E. Janice Wolf, Advertiser 11/5/74 
F. Jerry Tune, Star Bulletin B-2 11/4/74 
G. Jerry Tune, Star Bulletin 10/11/74 
H. Jerry Tune, Star Bulletin 7/16/75 

2 & 3. FORMULATING CHARACTERISTICS AND ALTERNATIVES: 

A. Paul Bartram, Beyond the State Land Use Law: 
Strategies for protection of agricultural lands 3/1/72. 
Files of Pacific urban planning, U of H. 

B. Kam Lowry and Michael McElroy, State Land Use Control: Some 
Lessons from experience. 
57th Annual Conference Planning 75: Innovation and action A/P 
Files of Pacific Urban Planning, U of H. 

C. DOA report to eighth legislature. 12/2/75. 
D. State Attorney General's Opinion Nr. 75-8 Dated 9/3/75. 
E. Publication dated 9/23/74, Ag Park at Pahoa. 
F. "Koolau Estates" publication windward partners et. al. 
G. Paul Bartram, The Need for State Landbanking and Some Present 

Way and Means. State of Hawaii Minorities in Planning Program 
8/19/71. 

H. Henry A. Alexander & Co. Draft Report Done for DOA. Site Selection 
for Ag Park, May 15, 1973. 

4 & 5. EVALUATION AND RECOMMENDATIONS COMPUTED BY AUTHOR 



• 

Condemnation ranks as highly desireable politically because condemnation 

has the power to halt the proposed development. Condemnation of the valleys would 

compliment Governor Ariyoshi's policy of "Slowed Growth" which is contained 

in the State Growth Policies Plan developed in 1974. The plan specifically 

mantions restricting the urbanization of agricultural lands. 

The alternative of condemnation ranked as moderately desireable in terms 

of legality because of the difficulty of proving that condemnation of 

Waiahole and Waikane Valleys would be for the public good. 

RECOMMENDATIONS: 

The major conclusion of the study is that the immediate development of a 

state controlled landbank is needed for guiding land use and growth. Without 

the inception of a state controlled landbank, land such as Waiahole-Waikane 

Valleys are easy prey for urbanization. Agricultural preservation must be 

incorporated with a policy of urban development in order to control and guide 

growth; at present, the most viable mechanism is landbanking. 

But what of the itmnediate need of meeting the demands of the WWCA? 

This study maintains that the WWCA and supporters should demand the state 

condemn all state land and itmnediately institute a makeshift landbank 

temporarily administered by the Dept. of Agriculture: earmark those lands from 

the bank that are iuunediately suitable for exchange, adjusted to 100% of the 

fair market value (see alternative section) exchange with Windward Partners 

for Waiahole and Waikane Valleys. Once the exchange is consunnnated, have the 

state irmnediately landbank W-W Valleys. If monetary compensation is needed for 

Windward Partners or displaced farmers/residen~s it is available as pointed 

out in the evaluation section (see land trade) of this paper. 
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