
IN THr~ SUPREME COURT FOR THE 
FEDERA lTD STATES OF MICRONESIA 
TRIAL DIVISION -- STATE OF POHNPEI 

STATE OF CHUUK, et. aI., 

Plaintiffs, 

vs. 

THE SECRETARY OF THE 
DEPARTMENT OF FINANCE. 
et. aI., 

Defendants. 

) 
) 

) 

) 

) 

) 

) 

) 
) 
) 

) 
) 

CIVIL ACTION 1995-085 

NOTICE OF MOTION 

To: Defendants. by and through their counsel: 

Please take notice that at a date and lime to be determined by the Court, a hearing 

will be held before the FSl'v1 Suprenlc Court on the following motion. Plaintiffs move for 

leave of court to take the deposition of Bernard Thoulag pursuant to Rule 27(b) FSM 

Rules of Civil Procedure, pending appeal. This mOlion is based upon FSM Civil Rule 

27(b), and the accompanying memorandum of points and authorities and such other 

documents on file \vith this Court that may be relevant to determination of this motion. 

Dated thiS./:d-t- day or February, 1999. 

BY:~i~f)1~ 
ATTORNEY FOR PLAINTIFFS 
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~ertj ficate of Service 

I, Marla Panuelo, do hereby served u true and correct copy of the Notice of Motion to the 
Defendants Counsel, Elizabetl} ~~Cormick. FSM Attorney General's Office served by 
I~ on this -.J.~~---' February_ 1999. 
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JON M. VAN DYKE 
2515 Dole Street 
Honolulu, Hawaii 96822 
Tel: 808-956-8509 
Fax: 808-956-5569 

ANDREA S. HILLYER 
P.O. Box Drawer D 
Kolonia, Pohnpei FM 96941 
Tel: 691-320-6400 
Fax: 691-320-6485 

CYPRIAN MANMA W 
Attomey General, State of Yap 
P.O. Box 435 
Colonia, Yap FM 96943 
Tel: 691-350-2105 

DEBRA BLUM 
Acting Attomey General, State of Kosrae 
P.O. Box 1301 
Tofol, Kosrae FM 96944 
Tel: 691-370-3043 

JOSES GALLEN 
Acting Attomey General, State ofChuuk 
P.O. Box 645 
Weno,Cllllllk FM 96942 
Tel: 691-330-4207 

Attorneys for Plaintiffs 

SUPREME COURT OF THE 
FEDERA TED STATES OF MICRONESIA 
TRIAL DIVISION - POHNPEI STATE 

STATE OF CHUUK, STATE OF KOSRAE,) 
STATE OF POHNPEI and STATE OF YAP) 

Plaintiffs 
vs. 

SECRETARY OF DEPARTMENT OF 
FINANCE and FEDERATED STATES 
OF MICRONESIA 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR LEAVE TO TAKE 
DEPOSITION PENDING APPEAL 

Plaintiffs, by and through the undersigned counsel, hereby files this Motion for Leave to 

Take Deposition Pending Appeal pursuant to Rule 27(b) FSM Rules of Civil Procedure 

and as grounds therefor states the following: 
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FACTS 

On July 17, 1998 this court entered an order granting summary judgment for defendants 

and entered judgment thereon the very same date. Plaintiffs currently have pending 

before the trial court two separate motions, one filed pursuant to Rule 59(e) and one filed 

pursuant to Rule 60(b). These motions have not been disposed of. Since the Rule 59(e) 

motion is still pending, the judgment is not final and the time for filing the notice of 

appeal has not even started to run. 1 On January 22, 1999 Plaintiffs served a notice of 

deposition on Bernard Thoulag, Executive Director of MMA; the defendants filed a 

motion for a protective order which was granted by this court. In granting the motion this 

cou11 stated that plaintiffs should have proceeded under Rule 27 with leave of court, and 

thus plaintiffs are now doing so. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiffs are seeking to depose Bernard Thoulag, Executive Director of MMA for the 

purpose of clarifying his affidavit dated November 12, 1997 that was submitted to the 

court with Defendants' Cross-Motion for Summary Judgment and which was relied upon 

by the court in entering its judgment. Plaintiffs objected to the affidavit during the 

hearing on the summary judgment motion. 

However, because of ambiguity concerning the circumstances of the Rule 59( e) 
motion and the relief requested therein, the Plaintiffs filed a timely notice of appeal from 
the judgment. The appellate court is now considering whether that notice of appeal was 
premature and thus of no legal effect, see Exhibit A. 
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Discovery was closed on September 12, 1997 and Plaintiffs filed their Motion/or 
'" 

Summary Judgment on September 23, 1997. When Defendants filed their Opposition 

and Cross-motion for Summary judgment on November 17, 1997, they attached the 

affidavit of Bernard Thoulag (See Exhibit A). In paragraph 9 of the affidavit, Thoulag 

states that "currently, negotiated fishing fees range from as low as 5% of the estimated 

landed catch to as high as 11 % of the estimated landed catch." However, none of the 

foreign fishing agreements produced by the FSM during discovery prior to that date 

contained any agreements with an 11 % figure, and therefore the affidavit was presenting 

new facts about new agreements (hence the use of the word 'currently") not supported by 

the documents produced during the discovery process. Unexpectedly and surprisingly, 

the court heavily relied upon this representation in the affidavit in determining a 

fundamental issue in the case concerning the character of the fees and ruled against the 

plaintiffs on the issue of whether such fees were a tax. In plaintiffs Motion to Alter or 

Amend Judgment filed pursuant to Rule 59(e), plaintiffs are seeking additional time in 

which to clarify the representations in the affidavit, and hence the motion now being filed 

for leave to depose Mr. Thoulag. 

The substance of the testimony sought from Mr. Thoulag will be to elicit how and when 

the figure of 11 % has been arrived at in the negotiating of the agreements, what 

agreements contain the 11 % figure, and how the MMA determines the fee. The affidavit 

is the first document presented during the history of this case indicating a figure of 11 %. 
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Plaintiffs move for leave to depose Mr. Thoulag, to preserve his testimony pending 

appeal. Mr. Thoulag' s testimony needs to be preserved in order to avoid a faiJure or 
'» 

delay of justice; Mr. Thoulag is the person who has been intimately involved in 

negotiating all of the agreements and who has the most knowledge, both historical and 

current, about the process. If Mr. Thoulag were to leave MMA or be replaced with 

someone else at MMA, this important knowledge would be lost and the plaintiffs would 

be in the position of later trying to depose a more inexperienced person with less 

knowledge. If the matter is to be remanded back for further proceedings in the trial court, 

or if the trial court were to order additional proceedings, plaintiffs will need to have this 

important deposition in hand. Plaintiffs wish to further point out that the preservation of 

Mr. Thoulag's testimony is important given that national elections are scheduled for 

March 2 and a new administration will be installed thereafter. All Cabinet members and 

appointees must resign pending new nominations and the confirmation process. A change 

in administration could have an effect on the Board members of MMA and the position 

of Executive Director currently held by Mr. Thoulag. It could also have an effect on the 

position taken by MMA with respect to the issues in the case and the affidavit itself. It is 

extremely critical to plaintiffs to ascertain the basis for the affidavit under the current 

administration and legal regime. For instance, the affidavit was obviously drafted with 

the assistance of counsel and that counsel is no longer in the FSM; if Mr. Thoulag were 

also to move to another country or be replaced in his position Plaintiffs will be extremely 

prejudiced in their ability to elicit the requested testimony. The plaintiffs have a 

legitimate concern regarding Mr. Thoulag being available for deposition at a later time 

should the case be remanded back for further proceedings at a later time. 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Clarifying the issues concerning the manner in which fee agreements are ente~~d into 
'''' 

with the foreign fishing companies will aid the parties and the trial court in any future 

proceedings that may be held. It may also help facilitate partial resolution of issues 

between the parties. Allowing the deposition to take place at a mutually convenient time 

will not prejudice defendants as the parties are all here in Pohnpei, the documents 

requested are all here in Pohnpei, and the scope of the deposition will be limited to the 

affidavit as outlined above. 

Rule 27(b) provides a procedure for perpetuating testimony while a case is on appeal, for 

use in the event of further proceedings in the trial court. Vol. 8 Wright & Miller, Federal 

Practice and Procedure, Section 2076. Such a motion should show the name and address 

of the person to be deposed and the substance of the testimony to be elicited, and the 

reason for perpetuating the testimony. Plaintiffs have shown a legitimate need for this 

testimony and request that leave be granted to schedule a deposition at a mutually 

agreeable time, pursuant to a notice and a subpoena duces tecum to produce copies of the 

foreign fishing agreements entered into since 1997. 

Respectfully submitted, 

Attorney for Plantiffs 

reb. I) 119 9 
Date 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy' of Plaintiffs' Motion for Leave to Take Depositio~~was 
served by Ar,ve... on this p!!. day orr-' 1999 on 

Elizabeth McCormick 
Assistant Attorney General 
FSM National Government 
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