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1 DRAFT 

2 Resolution of the Council of Presiding Officers of The State Legislature Leadership 

3 Conference of The Federated States Of Micronesia Reconfirming the Position of the 

4 Legislative Leaders of the States of Chuuk. Kosrae. Pohnpei. and Yap That the Revenues 

5 Received from Fishing Licenses Must Be Distributed to the States 

6 

7 WHEREAS the Federated States of Micronesia (FSM) was established as a 

8 federation offour autonomous,culturally distinct, and geographically separated States, 

9 each of which had a separate right to self-determination but chose to come together under 

10 the contractual terms found in the FSM Constitution to establish a nation; and 

11 WHEREAS the four States continue to .have all the rights and responsibilities of 
. . 

12· governance, except those explicitly delegated to the National Government pursuant to 

13 Article VIII of the FSM Constitution, including the responsibilities to provide for the 

14 education, health, and welfare of their citizens, as reflected in Article VIII, Section 2, 

15 which states that "[a] power not expressly delegated to the national government or 

16 prohibited to the states is a state power" (emphasis added), and 

17 WHEREAS the autonomy and separate responsibilities of the four States were 

18 explicitly described in Standing Committee Report No. 33 of the Micronesian 

19 Constitutional Convention of 1974 which stated that: 

20 "nations such as Micronesia which lack the bond of common 

21 cultural origin and which lack the advantage of compact geography must 

22 permit local autonomy in order to have efficient government and to avoid 

23 the destructive consequences, real or imagined, of domination by one 

24 group over another .... 

25 "Your committee therefore proposes the establishment of a union 

26 of autonomous states with state rule constitutionally guaranteed, in which 

27 the collective government of all the states is responsible for external affairs, 
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and the individual state governments are responsible for all other affairs of 

government." (Emphasis added.) 

and 

WHEREAS the FSM Constitutional Convention of 1990 reaffirmed and expand~ 
the autonomy and power of the states; and 

WHEREAS, because of the failure of the National Government to distribute 

revenues from fishing licenses properly and otherwise provide financial assistance to 

replace the lost funding caused by the step-down reductions under the Compact of Free 

Association, the four states have suffered. severe economic difficulties in their attempts to 

meet their obligations to provide for the education, health, and welfare of their citizens, 

and have been obliged to lay offvalued staffand deal with budget deficits because of their 

limited taxing power; and 

WHEREAS the four States filed in 1995 a lawsuit entitled State of Chuuk, State of 

Kosrae, State ofPohnpei, and State of Yap v. Secretary of the Department of Finance, 

FSM and National Government of the Federated States of Micronesia, Civil No. 1995-

085, seeking declaratory and injunctive relief to ensure that the States receive their fair 

, 
share of the revenues received from fishing licenses; and 

WHEREAS this lawsuit is based on two separate legal theories: (1) that the States 

are the underlying owners of all the ocean resources according to Micronesian tradition, 

custom, and concepts of ownership, and (2) that the revenues received by the FSM 

National Government from fishing licenses are "taxes"--because they are based on a set 

percentage (5%) of the anticipated landed catch and are designed to raise revenues--and 

therefore that the FSM Constitution requires the National Government to distribute at 

least 50% of these revenues to the four States; and 

WHEREAS the underlying ownership by the four States of the ocean resources is 

confirmed by provisions in the FSM Constitution, namely Article I, Section 2 (establishing 

State boundaries at the equidistant points between the islands) and Article I, Section 1 

(characterizing the waters connecting the islands as "internal waters regardless of 

dimensions"); by Title 24, Section 510 of the FSM Code, which requires the National 

Government to distribute 50% of the fines and forfeitures it collects for illegal fishing 

"to the states affected"; and by Micronesian custom and traditional practice which has 
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1 always viewed the adjacent island community as the owner of the offshore fishing 

2 resources; and 

3 WHEREAS Article IX, Section 2(m) of the FSM Constitution grants to the FSM 

4 Congress the power "to regulate the ownership, exploration, and exploitation of natural 

5 resources within the marine space ... beyond 12 miles from island baselines," but this 

6 provision grants only regulatory powers to the National Government, and the States 

7 remain the underlying owners of the marine resources; and 

8 WHEREAS the National Government has raised a number of procedural issues 

9 seeking to dismiss the lawsuit brought by the four States, but none of these arguments 

10 have any merit; and 

11 WHEREAS the argument that the National Government and its officials should 

12 have "sovereign immunity" from this lawsuit is particularly meritless because such 

13 immunity has been waived in FSM Code Title 6, Section 702, and also because its 

14 assertion fails to recognize the autonomous political status of the four States and their 

15 contractual relationship with the National Government established in the FSM 

16 Constitution; and 

17 WHEREAS the National Government has a "solemn obligation" under Article 

18 XIII, Section 3 of the FSM Constitution to uphold the provisions of the Constitution; and 

19 WHEREAS the National Government is violating, this provision by refusing to 

20 distribute the revenues received from fishing licenses to the four States and thereby 

21 preventing the States from meeting their responsibilities to 'provide for the education, 

22 health, and welfare oftheir citizens. 

23 NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF PRESIDING 

24 OFFICERS OF THE STATE LEGISLATURE LEADERSHIP CONFERENCE OF THE 

25 FEDERATED STATES OF MICRONESIA THAT: 

26 Because ofthe financial crisis affecting each of the four States,the Governors, 

27 Attorney-Generals, and legislative leaders of the four States should press with a sense of 

28 urgency to resolve the issues raised in the case of State of Chuuk et al. v. Secretary of the 

29 Department of Finance et al., Civil No. 1995-085. These activities should include efforts 

30 to persuade the FSM Supreme Court to reject the procedural arguments presented by the ' 

31 National Government, and then to decide the merits ofthecase. These activities should 
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Department of Finance et al., Civil No. 1995-085. These activities should include efforts 

to persuade the FSM Supreme Court to reject the procedural arguments presented by the 

3 National Government, and then to decide the merits of the case. These activities should 

4 also include efforts to persuade the Court that in reaching its decision, it should interpret 

5 and apply the FSM Constitution as it was intended to be interpreted and applied by its 

6 framers (particularly as mandated by the Judicial Guidance Clause of Article XI, section 

7 11, requiring court decisions to be "consistent with this Constitution, Micronesian customs 

8 and traditions, and the social and geographical configuration of Micronesia") and should 

9 recognize the autonomy and responsibilities of the four States and their underlying 

10 ownership of the marine resources within their boundaries, and also should recognize that 

11 the revenues received from fishing licenses are "taxes" within the meaning of Article IX, 

12 Section 5 of the FSM Constitution. 

13 AND NOW THEREFORE BE IT FURTHER RESOLVED THAT the Chairman 

14 of the Council of Presiding Officers ofSLLC shall attest to and certify to the adoption 

15 hereof; and that copies of this Resolution shall be transmitted to the President of the 

16 Federated States of Micronesia; to the Speaker of the Congress ofthe Federated States of 

17 Micronesia; and to the Governors of the States ofChuuk, Kosrae, Pohnpei, and Yap. 
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1 revenues received from fishing licenses are "taxes" within the meaning of Article IX, 

2 Section 5 of the FSM Constitution. 

3 3. The Legislatures and the Governors of the four States should take all 

4 appropriate actions to bring this dispute to a fair resolution and thus to ensure that the 

5 revenues from the fishing license are distributed to the four States according to the 

6 requirements of the FSM Constitution. 

7 

8 

9 

10 

11 

12 

13 WHEREAS the ownership rights of the State ofPohnpei over its offshore marine 

14 resources are confirmed in Article I, Section 1 of the Pohnpei State Constitution, which 

15 says that: 

16 

17 "Territory. The territory ofPohnpei comprises the islands and reefs ofPohnpei, ..E: 

18 marine space of two hundred nautical miles measured outward from appropriate baselines, 

19 the sea bed, subsoil, water column, insular and contintental shelves, and any other territory 

20 and waters belonging to any island ofPohnpei by historical right, custom, or legal title. 

21 (Emphasis added.) 

22 

23 

24 WHEREAS the ownership rights of the State of Yap over its offshore marine 

25 resources are confirmed in Article XIII, Section 5 of the Yap State Constitution, which 

26 recognizes "traditional rights and ownership of natural resources and areas within the 

27 marine space of the State, within and beyond 12 miles from island baselines." (Emphasis 

28 added.) 

29 WHEREAS the ownership rights of the State ofKosrae over its offshore marine 

30 resources are confirmed in Article XI, Section 4 of the Kosrae State Constitution, which 
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recognizes the "public" nature of "waters, land, and natural resources within the marine 

2 space of the State." 

3 

4 WHEREAS the ownership rights of the State of Chuuk over its offshore marine 

5 resources are confirmed in Article I, Section 1 of the Chuuk State Constitution, which 

6 states that: 

7 

8 "The territory of the State of Chuuk includes the islands, reefs, shoals, banks, 

9 sands, oceans, and other natural landmarks bearing names or identities known in any of the 

10 dialects of the State, and any other territory or water belonging to the State by historic 

11 right, custom, or legal title. Unless limited by law, this territory shall also include a marine 

12 space of200 nautical miles measured from appropriate baseline, as well as related seabed, 

13 subsoil, and water column, insular and continental shelves, and airspace over land and 

14 water. (Emphasis added.) 
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