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The recent decision of Chief Justice Andon L. Amaraich 
rejecting the procedural arguments raised by the National 
Government in the Stat~s' case seeking the fees paid by foreign 
fishing companies is a significant victory that presents important 
opportunities. On August 30, Justice Amaraich issued an opinion 
completely rejecting the National Government's claim that it was 
immune from this suit under the "sovereign immunityU doctrine. The 
judge also rejected the arguments that this case is a "political 
question" that should not be decided by the courts and that the 
states do not have "standing" to bring this suit. In other words, 
Justice Amaraich's ruling was a complete victory for the States on 
these important procedural issues. 

As you will recall, the four States filed this law suit to 
gain their fair share of the revenues cQllected by the National 
Government from the foreign companies fishing in the 200-nautical
mile zones surrounding our islands. The States are arguing that 
they are the underlying owners of these resourceS, according to 
Micronesian tradition and custom which allocates ocean resources to 
the adjacent island community. Even though the FSM Constitution 
gives the National Government authority to manage these resources, 
the States remain the underlying owners and are entitled to the 
revenues obtained from these resources (less the costs of 
management). We also are making the argument that the revenues 
collected from these licenses are "taxes," and therefore that the 
states should be receiving 50% of them according to Article IX, 
Section 5 of the FSM Constitution. 

The National Government responded to these arguments by 
asserting that it was immune from suit according to the doctrine of 
Ilsovereign immunity. II Justice Amaraich rej ected this pOSition, 
ruling that the FSM Supreme Court has the ultimate authority to 
interpret the rSM Constitution, and that the National Government 
cannot hide behind a claim of immunity to prevent the Court from 
playing its proper role: 
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If the Court were to accept defendants' erroneous interpretation of the reach of the FSM Government I s implied imm~nity, in the future the executive and legislati ve branches of the National Government could interpret the Constitution in any manner they wished, and then utilize the doctrine of sovereign immunity to insulate themselves from challenge. 

Justice Amaraich also ruled that any immunity that the National Government might have had was waived in the FSM Sovereign Immunity Act, 6 F.S.~.C. sec. 702(1) and (2). 

In the remainder of his opinion, he ruled that the States had established that they are" injured" by not receiving their share of the fishing revenues and hence that they have "standing" to bring this lawsuit, that this dispute is not a "political question," and that we should be allowed to obtain the document$ we need to proceed with the case. 

This opinion is thus a decisive victory for the States on this phase of the case, and we can now proceed to the merits of the dispute. Because the States are, in a sense, in the driver's seat on this case at present, it may b~ possible to gain the attention of the National Govern~ent to proceed toward diSCUssions on the underlying issues and a possible settlement. We must be, of course, prepared to proceed with the lawsuit to the end, but if it can be settled in an amicable fashion~-according the Micronesian way--then the result may be better in the long run for the nation. 
Several topics need to be discussed at the Fourth State Legislative Leadership conference regarding the coming phases of this litigation: 

1. Discovery. What documents are needed to understand fully the financial issues underlying this dispute? Our preliminary discussions have focused on the following items: 

A. A record of all fees collected from fishing licenses Since the establishment of the FSM. 

B. Copies of all fishing agreements entered into between the FSM and all fishing companies. 

C. Information regarding the moneys rece! ved through the Forum Fisheries Agency (FFA) from the U.S. tuna fleet pursuant to the treaty between the FFA and the United States. 

D. Information regarding disbursement of tpe funds ~eceived from fishing licenses. If the receipts are completely commingled with other funds, then we need that 
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information. If any funds can be isolated, we need that information. 

E. We need a complete listing of all fees and forfeitures collected pursuant to Title 24, eection 510 of tpe FSM Code for violations of FSM fishing laws, along with a listing of all revenues passed on to the affected states. Have any revenues been shared with the states regarding seizures between 12 and 200 miles offshore? How are revenues handled for seizul;'es within 12 miles from shore? 
2. Mbtion for Summary Judgment. Once the Discovery phase is complete, the States will file a Motion for Summary Judgment, asking the Court to rule in their favor on the merits of this dispute. We are conducting research on the question of what is a "tax" and feet comfortable with the precedents that are bein9 assembled. The other theory is that the States are the underlying owners of the ocean resources. Again, the evidence supports the States' position, but any further ideas or information on how to solidify this ~rgument would be welcome. 

3. Settlement Discussions. It has always been possible that this case might be resolved through political settlement rather than through judicial decree. Especially now that the procedural obstacles have been overcome, opportunities may arise to pursue an amicable settlement. Among the issues that need to be considered are: 

A. Past revenues. The Complaint asks for "a damage award equivalent to the amount of revenue.s the four Plaintiff States should have received in previous years from revenues received from fishing licenses, plus appropriate interest." The National Government will argue that our claim for some of these past revenues will be barred by t~e statute of limitations and the doctrine of laches, which reqUire claims to be filed in a timely fashion. How much flexibility do we want to have with regard to these claims for past revenues? I 

B. Setoff for previous ~ational Government expenditures. In its Answer to our Complaint, the National government asSerts that: 

"8. Amounts equivalent to all the revenues sought have already been appropriated to various public projects in each of the plaintiff states and thus this action is either moot or defendants are entitled to a setoff for the revenues so ~ppropriated. 
"9. Defendants are also entttied to a setoff for the revenues that have been invested in fisheries industries in the FSM which 
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investments have inured to the benefit of the 
plaintiffs." 

What $hould the response of the States be to these 
"setoff" claims? 

c. Negotiating t§am. If negotiations become possible, ~ 
small negotiating team should be assembled to engage in 
discussions with representatives of the National 
Government. How should our negotiating team be 
organized? 

I am looking forward to the opportunity to bring this 
litigation to a successful completion, and am grateful for the 
support provided by the four States to this case. 

Sincerely yours, 

~n V::e:!:;e 
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