
GERSON JACKSON, 

Plaintiff, 

v. 

IN THE KOSRAE STATE COURT 
FEDERATEDSTATESOFN.UCRONESM 

TRIAL DIVISION 

Civil Action No. 76-02 ~, 

DEFENDANT'S REPLY BRIEF 

KOSRAE STATE ELECTION 
COMMISSION, 

) 
) 
) 
): 
) 
) 
) 
) 
) 
) 
) 

Defendant. 

/~··~:;7·:·:: 
" 

Kosrae Election Commission Agrees with the "One Possible Result" Review Standard 

Proposed by the Plaintiff 

At Page 10 of Plaintiff's Opening Brief, the following text appears: 

• The co.miofthe FSM have been clear and consistent in holding that the "plain 

language" of constitutional provisions governs, and that unless the meaning of the 

language is unclear courts should not examine the legislative history found in 

constitutional convention journals. See, e.g., FSMv. Tipen, 1 FSM Intrm. 79, 82 (pon. 

1982)("Analysis of the Constitution must start with the words of the constitutional 

provision. If these words are clear and permit only one possible result the Court should 

go no further."); Ponape Federation o/Cooperative Associations v. FSM, 2 FSM Intnn. 

124, 126-27 (pon. 1985Xru1ing that because the constitutional language was "plainly 

sufficient," "our search may go no further. [Emphasis Added] 

..,., 
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The Kosrae State Election Commission does not dispute the standard proposed by the 

Plaintiff(i.e., if the words are clear and permit only one possible result, the Court should go no 

further). 

The Language is Not "Crystal Clear" and Multiple Results Are Possible 

At Pages 9 - 10 of Plaintiffs Opening Brief, the following text appears: 

• It is thus crystal clear that the drafters knew how to draft unambiguous language 

imposing term limits on elected officials, and it is equally clear that they did not propose 

any textual language that would have imposed term limits on the Lieutenant Governor. 

Accepting the standards proposed by the Plaintiff in this matter, one would expect that only 

"one possible result" from the language in dispute as well as language that is "crystal clear." One 

looks in vain for language that would meet the test of being "crystal clear." Language that would 

be "crystal clear" and permit only one possible result would include: 

• "The position of Lieutenant Governor is exempt from term limits." 

Such unambiguous language does not exist and such clarity is not asserted in the argument of 

the Plaintiff. Instead, the Plaintiff asserts that an interpretation of term limits being applied to the 
. . 

Lieutenant Governor would be "illogical 1 
" and that term limits would be inconsistent with policy 

and practices in other jurisdictions2
• 

The interpretation oflanguage as to whether the Plaintiff believes it is "logical" is a matter of 

analysis. It confirms the position of the Kosrae State Election Commission that the language in 

I Page 7 of Plaintiff' s Opening Brief 
2 Pages 14 - 15 of Plaintiff's Opening Brief 
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question is not "crystal clear." Likewise, Plaintiffs argument concerning policy or practices in 

other jurisdictions is accepted as relevant with the understanding that the Court may determine 

how much weight it should give to such infonnation. 

Even more relevant and critical to a correct analysis is the intent of the drafters. 

The Analysis of a Neutral Party Confirms that the Disputed Language is Unclear 

The process of advocacy on the part of both Plaintiff and Defendant is an inherent element of 

the judicial process. The Kosrae State Election Commission included the analysis of a neutral 

party, the Office of Legislative Counsel, to aid in the Court's search for the correct conclusion 

and to demonstrate that the disputed language is unclear. Especially relevant is the following: 

• Kosrae Constitution, Article V, Sec. 6, however states only that the Lt. Governor serves 

the "same tenn" as the Governor. Therefore the question arises whether Article V, Sec. 6 

also adopts the Governor's consecutive tenn limitation. The answer depends oil the 

interpretation of the language "same tenn" .... there are two possible interpretations of 

the language "same term ... ,,3 [Emphasis Added] 

The two possible interpretations are: (1) "same tenn" means the Lieutenant Governor is 

subject to tenn limits; (2) "same tenn" only refers to a period of time and not the qualifying 

criteria oftenn-iiinits. 

These conflicting interpretations meet the criteria of a case where the plain language 

requires that the Court consider the intent of the drafter. As has been previously submitted by 

the Kosrae State Election Commission, it is believed that the intent of the drafters was to 

apply tenn limits to not only the Governor but also to the Lieutenant Governor. Since the 

3 Page 3 of previously submitted Legislative Counsel analysis. Please see Exhibit C of Plaintiff's Opening Brief. 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



.. 
two-term limit explicitly applied to the Governor pursuant to the 1983 Constitutional 

Convention, it seems "logical" that the adoption of new term-limit language would not be to 

merely restate such a limitation but to specifically include the position of Lieutenant 

Governor. 

This conclusion is based on the Committee Report for the Amendment4 and explicit 

recorded legislative history that reads in relevant part as follows: 

• . .. The subject proposal would also limit the ability of the Governor and Lt. Governor to 

hold the same office for two consecutive and would only be eligible to hold the same 

. office after one term has lapsed ... Your Committee fully embraces the concept of limiting 
.... ,f 

the terms of these public offices, taking into account the numerous times this issue was 

brought up in our community meetings. The public is desirous of limiting the terms of 

our elected officials. The concerns that we hard related to the problems associated with 

the "career" politicians, and the unfair advantages such situations present, are . 

appropriately addressed by the subject proposals. 

The Election Commission Has Preserved the Right to Vote for Qualified Candidates 

The Plaintiff asserts that this case concerns the possible denial of voting rights. Rather 

than taking steps to deny voters their right to vote, the Kosrae Election Commission has 

strengthened the voters by ensuring~ to the best of their ability; that u\e listed:candidates are 

qualified to seek office. 

It would truly be a disservice to Kosrae voters for the Kosrae Election Commission to 

have shirked its responsibility and permitted a candidate seeking a third consecutive term as 

4 Please see pages 5 - 6 of Legislative Counsel analysis. 
, Page 5 of Legislative Counsel analysis quoting from the Committee Report. 
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Lieutenant Governor when the Commission, in good faith, believes that the candidate is barred 

by term-limits. 

Respectfully submitted, 

Dated: c; '- ) 9--- 02-
By: CGv1~ ~ 
Edward T. Buckingham 
Assistant Attorney General 
P.O. Box 870 
Tofol, Kosrae State, FM 96944 
Telephone: 691-370-3215 
Fax: 691-370-2222 

Certificate of Service 

The undersigned hereby certifies that on the 19th day of September, 2002 a true and correct copy 
of the foregoing DEFENDANT'S REPLY BRIEF was properly served on the following by the 
means indicated below: 

Andrea Hillyer, Esq. 
P.O. Box Drawer D 
Pohnpei, FM 96941 
Fax: 691-320-6485 

Jon M. VanDyke, Esq. 
2525 Dole Street 
Honolulu, Hawaii 
Fax: 808-956-5569 

Dated: 

By Fax and By Mail, Postage Pre-paid 

By Fax and By Mail, Postage Pre-paid 

By: ~B~ 
·Assistant Attorney General 

<ti,t 
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