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AFFIDA VIT OF PROFESSOR JON M. V AN DYKE 

1. Jon M. Van Dyke, b~ing duly sworn, depose and say: 

1. I am an experienced professor of international law. My resume is attached. and 
my credentials are briefly summarized in the paragraphs that follow. 

2. I have been teaching International Law since 1971, first at the Hastings College of 
the Law, University of California, San Francisco, California, and since 1976 at the William S. 
Richardson School of Law, University of Hawai'i at Manoa. In addition to the Public 
International Law course, I also teaches International Human Rights Law and International 
Ocean Law on a regular basis. I have served for three years on the Executive Council of the 
American Society of International Law. I have been a member of the Working Group 
established by LA W ASIA to prepare a Model Human Rights Charter for the Pacific Island 
nations. I have served as a consultant on issues related to international law to the governments of 
Turkey and Nauru and to the South Pacific Regional Environmental Programme, the Association 
of Pacific Island Legislatures, and the Permanent Commission for the South Pacific. I am the 
author, co-author, or editor of seven books, and numerous articles, including articles on the laws 
of armed conflict and international human rights. I organized a Regional Meeting of the 
American Society of International Law on International Humanitarian Law and Anned Conflict . 
in Honolulu in 1983. I have successfully argued numerous appeals to the U.S. Court of Appeals 
for the Ninth Circuit on issues related to international human rights. See Irajano v. Marcos. 878 
F.2d 1439 (9th Cir. 1989); In re Estate of Ferdinand E. Marcos Human Rights Litigation, 978 
F.2d 493 (9th Cir. 1992), cen. denied, 508 U.S. 972 (1993); In re Estate of Ferdinand E. Marcos 
Human Rights Litigation, 25 F Jd 1467 (9th Cir. 1994), cert. denied, 115 S.Ct. 934 (1995); Hilao 
v. Estate of Ferdinand Marcos, 103 F.3d 767 (9th Cir. 1996). 

3. This Affidavit is presented to the Court to describe the current status of 
international law on issues related to the Holocaust Victim Assets case, addressing many of the 
same issues discussed in the Affidavit of Professor John Norton Moore, signed May 12, 1997. 
which was filed by the Swiss banks in the Holocaust Victim Assets case. I have revie\\'ed the 
facts alleged in the three complaints, and, for the purposes of this Affidavit, they are assumed to 
be true. 

4. International law is formed primarily from treaties and from "customary 
international law," which is the consensus that emerges from the actual practices of States 
undertaken with a sense of legal obligation. The International Military Tribunals established in 
Nuremberg and the Far East to try the war criminals of World War II drew upon treaties and 
customary international law to identify the principles that governed States and individuals during 
1933-46. This careful and methodical exercise undertaken by the top legal minds of the era 
provides definitive evidence of the corpus of international law during these years. The efforts of 
the many States that participated in the post-war Tribunals show without doubt that these States 
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believed that the atrocities committed by those prosecuted violated international law as it then 
existed. The Holocaust Victim Assets litigation applies these very same principles to the banks 
that actively aided, abetted, facilitated, supported, and profited from the atrocities that others 
were criminally prosecuted for committing. If, as alleged in the Complaints, evidence 
demonstrates that the Swiss banks acted in complicity with the Nazis to facilitate the commission 
of their crimes against humanity, then their actions were in violation of customary international 
law. In that event, they must be held to be liable to compensate the victims and their heirs. To 
allow the Defendant Banks to retain the fruits of their alleged wrongdoing would be to ignore the 
duties to investigate and prosecute, which are basic foundations of customary international 
human rights law. 

5. In 1946, the United Nations General Assembly passed a resolution explicitly 
supporting the efforts to prosecute war crimes, and emphasized that those culpable included 
those who had facilit:lted the crimes as well as those who directly carried them out. The 
resolution recommended that: 

Members of the United Nations forthwith take all the necessary 
measures to cause the arrest of those war criminals who have been 
responsible for or have taken a consentina part in the above crimes, 
and to cause them to be sent back to the countries in which their 
abominable deeds were done, in order that they may be judged and 
punished according to the laws of those countries. 

John Norton Moore. Crisis in the Gulf: Enforcin2 the Rule of Law 294-95 (1992)( citing to U.i\. 
General Assembly Res. 95 (I)(Dec. II, 1946». In describing this resolution, Professor Moore 
noted that ""[mlost categories of General Assembly resolutions, as such, are not binding under 
international law:' but then added that U[t]his resolution, however, seems to reflect customary 
international law in recognizing the Nuremberg principles." lit. at 321 n.24. Professor Moore 
has also described how: 

later that year the General Assembly passed a resolution affirming 
the Charter and the judgment of the Nuremberg Tribunal and 
directing the International Law Commission (ILC) to draft a 
codification of the international law principles reflected in the 
Nuremberg trials. As subsequently reported to the General 
Assembly by the International Law Commission, this codification 
sets out seven ~'principles" concerning individual accountability for 
\\'ar crimes. 

M. at 295. Principle VI describes the three central crimes identified by the International Military 
Tribunals--crimes against peace, war crimes, and crimes against humanity--and then Principle 
VII states explicitly that persons who facilitate the commission of these crimes are also guilty: 
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"Complicitv in the commission of a crime against peace, a war crime, or a crime against 
humanity as set forth in Principle VI is a crime under international law. " kl at 296-97 (quoting 
from Principles of International Law Recognized in the Charter of the Numberg Tribunal and in 
the Judgment of the Tribunal, in "Report of the International Law Commission to the General 
Assembly." [1950] 2 Y.B. Int'I L. Comro'n 364, 374-77, U.N. Doc. AlCN.4/Ser.Al1950IAdd.1). 

6. Records of the Nuremberg trials reveal that a number of German bankers and 
financiers were prosecuted and convicted of actions that constituted aiding and abetting the 
financial needs of the German war machine. Walter Funk, the President of the German 
Reichsbank from 1939 until 1945 (and Minister of Economics from 1938 to 1945) was included 
as one of the 21 defendants in the trial of the major war criminals in 1946. Funk was convicted 
and sentenced to life imprisonment (he remained in prison until 1957) based on evidence that he . 
knew that the gold, jewels, watches, eyeglass frames, dental gold, and other gold articles, 
banknotes, and other articles delivered to the bank by the SS were confiscated property from 
Jews, concentration camp victims, and others, and that the bank personnel helped to convert 
these items into cash to support the war effort. He was thus convicted of Count Two (crime 
against the peace), Count Three (war crimes), and Count Four (crime against humanity). Telford 
Taylor. The Anatomy of the Nuremberi Trials 396, 591, 617 (1992). One of the prosecutors 
summarized the case against Funk in language that is directly relevant to the action against the 
Swiss Banks: ' 

The depth of Funk's involvement in the Reichsbank' s handling of 
the SS's confiscated valuables remained unclear, but Funk was the 
President, and his direct involvement was deep enough to be 
criminal. The aid given to the SS by the Reichsbank would, in 
common-law terms, render the participants "accessories after the 
fact" in the crimes committed by the SS against the victims, 

ld. at 398 (emphasis added). Direct involvement is not necessary to constitute a violation of 
international la\\', Those whose actions facilitated and supported the perpetrators of human rights 
atrocities are also international law violators. 

7. Other bankers were also prosecuted in the later trials. Emil Puhl, for instance. 
was convicted of being a consenting participant in the extermination of Jews and other 
concentration camp inmates because of his role as Vice President of the German Reichsbank, He 
received and disposed of the stolen property taken from the inmates. The court that convicted 
Publ VvTote that: . 

What was done was done pursuant to a governmental policy, and 
the thefts were part of a program of extermination and were one of 
its objectives. It would be a strange doctrine inaeed, if, \\"here part 
of the plan and one of the objectives of murder was to obtain the 
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property of the victim. even to the extent of using the hair from his 
head and the gold of his mouth, he who knowingly took part in 
disposing the loot must be exonerated and held not gUilty as a 
participant in the murder plan. Without doubt all such acts are 
crimes against humanity and he who participates or plays a 
consenting part therein is gUilty of a crime against humanity. 

14 Trials of War Criminals Before the Nuembera Military Tribunals 611 (1946-49). Similarly. 
Defendant Rasche was found gUilty of using his position as a private banker in the Dresdner 
Bank to facilitate the spoliation and looting of Jewish properties in Bohemia-Moravia 
(Czechoslovakia) and Holland. llL. at 772-84. And 12 executives who held key positions in the 
corporate giant in the chemical field, I.G. Farben, were convicted for the role the corporation 
played in looting the chemical properties of the defeated nations and supporting the slave labor 
camps. See,~, Joseph Borkin, The Crime and Punishment of 1.0. Farben 154 (1978). 
Professor Moore's Affidavit is incorrect when it argues at several places (see, e.g., his paragraph 
96) that the Plaintiffs are seeking to hold the Swiss bankers to stricter standards than the 
Nuremberg prosecutors held German bankers and industrialists to. 

8. Professor Moore's Affidavit argues that international law as of 1933-46 did not 
prohibit the activities of the Swiss bankers that supported and facilitated the Nazi war effort and . 
profited from the systematic Nazi murdering of the Holocaust Victims and the plundering of their 
assets. To reach this result, he discounts and sharply limits the principles of law that provided 
the foundation for the Nuremberg and Far Eastern Tribunals. He also dismisses the multinational 
human rights treaties that were adopted before and after World War II as inapplicable because 
they \vere not. in his view, "self-executing." This crabbed perspective ignores the 
accomplishments of the Nuremberg and Far Eastern Tribunals and the subsequent efforts to 
codify the principles that governed the decisionmaking of these tribunals. It also appears to be 
inconsistent \\'ith Professor Moore's view that the effort to conduct war crimes trials after World 
\Var I should have been undertaken with more vigor: "Perhaps the horror of World War II might 
at least have been lessened if the allies had stuck with the Versailles Treaty and their convictions 
and insisted that those who committed war crimes [in World War I] were criminals to be placed 
meaningfully on trial rather than to become celebrated as national heroes." John Norton Moore. 
War Crimes and the Rule of Law in the OulfCrisis, 31 Va. J. Int'l L. 403, 409 (1991 )(prepared 
remarks delivered before the House Judiciary Committee's Subcommittee on International Law. 
Immigration and Refugees, March 13, 1991). 

9. Courts coritinue to recognize the Nuremberg Principles as solid evidence of 
binding customary international law. The recent opinion in In re Cincinnati Radiation Litigation. 
874 F.Supp. 796, 821 (S.D.Ohio 1995), holds, for instance, that the "Nuremberg Code is part of 
the la\,. of humanity," and can be "applied in both civil and criminal cases by the federal courts in 
the United States." Another recent example of reliance on the Nuremberg Principles can be 
found in the forceful dissents of Justices Brennan and O'Connor in United States v. StanIe\" 483 
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U.S. 669, 687, 710 (1987), where they argue that Army personnel who were unknowingly given 
LSD should have a cause of action because the Nuremberg Code guarantees to subjects of human 
experiments the right to voluntary and infonned consent. (The majority disagreed only because 
of their concern that allowing enlisted military personnel to be able to bring such a cause of 
action in civilian courts would undennine military discipline and decisionmaking.) 

10. Multinational human rights treaties--whether self-executing in a domestic legal 
system or note-provide relevant evidence of what nations view their obligations to be under 
customary international law. In his effort to argue that some of these treaties are inapplicable to 
the Holocaust Victim Assets case, Professor Moore points out that some of them may not be self
executing in U.S. courts. But by focusing on whether a treaty is "self-executing" or not, 
Professor Moore's Affidavit ignores the role that a treaty can play in codifying or promoting the 
development of a nonn of customary international law. His Affidavit argues that there is a 
presumption that treaties are not self-executing, but many scholars and treatises hold just the 
opposite--that a treaty is presumed to be self-executing. ~ Restatement (Third) Qfthe Foreign 
Relations Law of the United States Section 111(3) and (4), Comment hat 46-47, and Reporter's 
Note 5 at 53-56 (1987); Richard B. Lillich and Hurst Hannum, International Human Rights 120 
(3d ed. 1995); Jordan Paust, Self-Executini Treaties, 82 Am. 1. Int'l L. 760 (1988). In any event. 
~'hether a treaty is or is not self-executing, the treaty stands as an agreed-upon set of principles 
that establish responsibilities between the contracting parties. As such, the treaty will govern the • 
conduct of the State-parties, and their conduct in conformity with the treaty will constitute state 
practice that will provide evidence of obligatory customary international law. It is therefore 
commonplace for courts to refer to multinational human rights treaties--even if they are not 
formally self-executing--as solid evidence of what nations view as their obligations under 
customary international law. ~,u., Filartiia v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). 

II. Professor Moore' s Affidavit argues that the Plaintiffs in the Holocaust Victim 
Assets case are seeking an "ex post facto" application of the law, which would be a violation of 
fundamental notions of fairness. As explained above, the principles Plaintiffs are relying upon 
are not in any sense new or novel. They were well established by the 1933-46 period, as the 
Nuremberg and Far Eastern Tribunals found. The "ex post facto lt prohibition has always been 
limited. at least as a fonnal matter, to criminal proceedings. Although the notions of fairness that 
underlie this concept can be applied to civil proceedings as well in cases involving a dramatic 
shift in nonns~ the Holocaust Victim Assets case does not introduce any novel concepts that 
would invoke this prohibition. It involves the application of well-established principles to the 
ne~'ly-emerged factual understanding of the role the Swiss banks played in assisting the Nazi 
regime to carry out its atrocities. 

12. International law clearly applies to individuals and corporations in appropriate 
circumstances. For centuries, the predations of pirates have violated international law, and. later. 
slave-traders and persons who committed ~'ar crimes were similarly deemed to be in violation of 
internationalla\\". ~ United States v. Pirates, 18 U.S. (5 Wheat.) 184, 204-05 (1820); United 
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States v. Klintock, 18 U.S. (5 Wheat.) 144 (1820); lOp. Att. Gen. 57,59 (stating that the 
predecessor statute to 28 U.S.C. sec. 1350 provided a cause of action against a U.S. slave trader 
who caused damage by plundering Sierra Leone); M. Cherif Bassiouni, Crimes Aiainst 
Humanitv in International Criminal Law 193 (1992); Jordan Paust, The Other Side of Right: 
Private Duties Under Human Riihts Law, 5 Harv. Hum. Rts. J. 51 (1992). As the principles of 
international law have been clarified, the range of examples demonstrating that natural and 
juridical persons can been held liable for violating international law has also expanded. Professor 
Moore acknowledges in paragraph 166 of his affidavit that n[a]ircraft hijacking and hostage 
taking by their nature may also apply to actions of private individuals." The U.S. Court of 
Appeals for the Second Circuit ruled clearly in Kadic v. Karadzic, 70 F.3d 232 (2d.Cir. 1995). 
cert. denied, 116 S.Ct. 2524 (1996), that private individuals could violate international law, and 
noted that the United States government submitted a "Statement of Interest" stating 
"emphatically .. .its position that private persons may be found liable under the Alien Tort Act for 
acts of genocide, war crimes, and other violations of international humanitarian law." 70 F.3d at 
239-40. See also Mushikiwabo v. Barayaiwiza, 1996 WL 164496 (S.D.N.Y. 1996), \\:hich 
followed the Karadzic holding and ruled that the head of a private militia accused of torturing 
and massacring members of Rwanda's Tutsi minority was subject to a cause of action brought by 
family members of the victims. 

13. A decision particularly applicable to the lawsuit against the Swiss banks is John 
Doe I v. Vnocal Com., 1997 WI... 218807 (C.D.Cal. 1997), holding that a private oil company 
that worked in concert with a government can be held liable for international human rights 
violations under 28 U.S.C. sec. 1350. A class of farmers from the Tenasserim region of Bunna 
brought a class action against the two private oil companies--Unocal and Total--as well as the 
Bunnese government oil company and the governing council of Bunna. The plaintiff class has 
alleged that the four defendant organizations engaged in massive human rights violations, 
including slave labor, torture, murder, rape, and desecration of property in the process of building 
a port and pipeline in the region where they live. The court ruled that the government oil 
company and the ruling council had sovereign immunity under the Foreign Sovereign 
Immunities Act, but that the case could go forn'ard against the two private oil companies. 
Because plaintiffs alleged that the private companies ~'are jointly engaged with the state officials 
in the challenged activity, namely forced labor and other human rights violations in furtherance 
of the pipeline project~" the allegations are sufficient to state a cause of action under 28 V.S.C. 
sec. 1350. Id. at *10. Moreover, and of particular significance to the claims of the Holocaust 
Survi\'ors~ the Vnocal court ruled that slave trading is a violation of international law even \\'hen 
done by an individual not connected with a government, Ul. (citing Kadic v, Karadzic, 70 F.3d at 
239)~ and that "'[t]he allegations of forced labor in this case are sufficient to constitute an 
allegation of participation in slave trading" because the private companies "accept[ed] the benefit 
of and approv[ ed] the use of forced labor." M. at *11. 

14. The neutrality of a State does not insulate from liability and responsibility -the 
illegal actions of individuals in that State that violate international law. Professor Moore's 
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Affidavit characterizes Switzerland as a legitimate neutral nation. even though the recent1y
emerging evidence now demonstrates that Switzerland hid behind its neutrality as a v;ay of 
"avoiding moral considerations" and profiting at the expense of human rights victims both during 
and after the ~·ar. ~ Stuart E. Eizenstadt and William Slany, U.S. and Allied Efforts to 
Recover and Restore Gold and Other Assets Stolen or Hidden by Germany During World War II
-Preliminmy Study at v (May 1997). It thus may be more proper to characterize Switzerland as a 
·"nonbelligerent," which is a status that emerged in World War II to describe a "biased neutrar· 
that occupies "a status intermediate between belligerency and neutrality." See John Norton 
Moore, Frederick S. Tipson, and Robert F. Turner, National Security Law 355 (1990). Even if 
Switzerland had been a true neutral, it would not insulate or immunize the private decisions of 
the private Swiss banks who were working hand-in-glove with agents of another iQvernment (the 
Third Reich) to assist in and profit from the systematic extermination and plunder of the Je\\"ish 
population and other minority groups in Europe. The Vnocal decision described above illustrates . 
how such private corporations are characterized under international law. 

15. It has been established by judicial decisions and the writings of scholars that 
international law requires that human rights abuses be investigated and their perpetrators be held 
responsible. The Inter-American Court of Human Rights has ruled, for instance, that the 
American Convention on Human Rights imposes on each State-party a "legal duty to take 
reasonable steps ... to use the means at its disposal to carry out a serious investigation of violations 
committed within its jurisdiction, to identify those responsible, to impose the appropriate • 
punishment and to ensure the victim adequate compensation." Velasquez Rodriguez Case. 
Judgment of29 July 1988, Inter-Am.Ct.H.R Sere c/4~ reprinted in 28 I.L.M. 291 (1989). See also 
Diane OrentIicher, Settlini Accounts: The Dutv to Prosecute Human Riahts Violations of a 
Prior Regime, 100 Yale LJ. 2537 (1991); Naomi Roht-Arriaza, State Responsibility to 
Investigate and Prosecute Grave Human Rights Violations in International Law, 78 Cal. L" Re\"" 
451 (1990); Kathryn Lee Crawford, Due Obedience and the Riihts of Victims: Argentina' s 
Transition to Democracy, 12 Hum. Rts. Q. 17,44-49 (1990); Theodor Meron, Human Rights and 
Humanitarian Nonns as Customary Law 136-245 (1989); George C. Rogers, Argentina's 
Qbli~ation to Prosecute MilitaIy Officials for Torture, 20 Colum. Hum. Rts. L. Rev. 259, 272-91 
(1989). The decision in Filartiia and the many cases that have followed it in U.S. courts are 
based on this view, and the U.S. Congress's action in enacting the Torture Victim Protection Act 
of 1992, codified at 28 U.S.C. sec. 1350, reflects its strong view that human rights abusers must 
be held accountable. The courts of Spain are now following the lead of the U.S. courts and are 
providing judicial forums for the victims of torture, murder, and disappearances in Argentina in 
the 1970s. Marlise Simons, Unforiivini Spain pursues Nientine Killers, N.Y. Times, Oct. 2-l. 
1996. at A3. col. 1 (nat'l ed.). Indeed as Professor Moore has himself written in insisting that 
all nations have a legal obligation to search out and criminally prosecute Saddam Hussein for the 
gross violations of the 1949 Geneva Conventions and other nonns of international law 
committed before and during the 1990-91 Gulf War, "[t]o sweep these actions under the rug is to 
diminish ourselves." John Norton Moore, War Crimes and the Rule of Law in the Gulf Crisis, 31 
Va. 1. Int'l L. 403, 404 (1991 )(prepared remarks delivered before the House Judiciary 
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Committee's Subcommittee on International Law, Immigration and Refugees, March 13. 1991). 

16. Current federal statutes provide a solid jurisdictional basis for the Holocaust 
Victim Assets lawsuit. Professor Moore's Affidavit summarily dismisses the possibility that 28 
U.S.C. sec. 1331 could provide jurisdiction for the Holocaust Victim Assets lawsuit with three 
short and unpersuasive paragraphs (paragraphs 160-62). This broad jurisdictional statute is 
designed to allow cases based on federal law to be brought in federal courts, and it cannot be 
denied that international law is part of federal law. ~,~., Filartiia,~, 630 F.2d at 887 
n.22; In re Estate of Ferdinand E. Marcos Human Riehts Litiiation, 978 F.2d 493, 502 (9th Cir. 
1992), cert. denied, 508 U.S. 972 (1993)("It is ... well settled that the law of nations is part of 
federal common law"); Martinez-Baca v. Suarez-Mason, No. 87-2057, slip op. at 4-5 (N.D.Cal. 
Apr. 22, 1988)(upholding section 1331 jurisdiction for international law violations); Foni v. 
Suarez-Mason, 672 F. Supp. 1531, 1544 (N.D.Cal. 1987)(same). 

17. The Alien Tort Claims Act, 28 U.S.C. sec. 1350, can also provide the 
jurisdictional basis for this claim for those plaintiffs who are aliens. The gross human rights 
atrocities committed against the holocaust victims are certainly "torts ... in violation of the law of 
nations" to use that statute's tenninology, and financial operatives who facilitated and supported 
these atrocities are aiders and abettors who are liable under this statute. Professor Moore's 
Affidavit refuses to acknowledge that the Alien Tort Claims Act and other jurisdictional statutes • 
can provide a jurisdictional basis for civil actions based on violations of international la\\'~ even 
though Filarti~a and its substantial progeny have all allowed the Alien Tort Claims Act to 
function in that fashion. A cause of action can be implied from a nonn of customary 
international law, just as it can be implied from a treaty or statute. ~,~., Abebe-Jira v. 

. Negewo, 72 F Jd 844, 848 (11 th Cir. I 996)("\\'e conclude that the Alien Tort Claims Act 
establishes a federal forum \\I'here courts may fashion domestic common law remedies to give 
effect to violations of customary internationallaw"); Kadic v. Karadzic, 70 F Jd 232, 236 (2d 
Cir. I 995)(The II Act appears to provide a remedy for the appellants' allegations of violations 
related to genocide, war crimes, and official torture ... "); In re Estate of Ferdinand Marcos, 25 
F.3d 1467, 1475 (9th Cir. 1994), cert. denied, lIS S.Ct. 934 (I 995)C'section 1350 does not 
require that the action • arise under' the laws of the United States, but only mandates "a violation 
of the law of nations' in order to create a cause of action"); Xuncax v. Gramajo, 886 F.Supp. 162. 
183 (D.Mass. 1995)("1 conclude that, given a successful showing that harms were committed 
upon them in violation or intemationallaw or a treaty of the United States the Xuncax plaintiffs 
properly assert jurisdiction in this Court and state a cause of action under Section 1350 without 
recourse to other law"); Paul v. Avril, 812 F .Supp. 207, 212 (S.D.Fla. 1993); Forti v. Suarez
Mason, 672 F.Supp. 153i, 1539 (N.D.CaI1987). Indeed in recent testimony to Congress, 
Professor ~100re contradicted his current Affidavit by noting that a ciyil cause of action could be 
implied from the norms established by customary international law and those found in the 1949 
Geneva Conventions on the laws of armed conflict: "it is possible that individual Iraqis who 
have committed grave breaches of the laws of war may be liable for civil damages in national 
courts around the world." John Norton Moore, War Crimes and the Rule of Law in the Gulf 
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31 Va. J. Int 'l L. 403, 407 (l991)(prepared remarks delivered before th~ House Judiciary 
runl"';~' Subcommittee 00 International Law, Immigration and Refugees, March 13, 1991). 

John Nonon Moore, Crisis in the Gulf' Enforcio~ the Rule of Law 286 
, thousands of claimants all over the world are poised to seize Iraqi assets and 

suit against Iraq in natlonal couns around the world"); ill. at 293 ("most developed nations 
the so-called "restrictive" theory of sovereign immunity, which could potentially subject 

. oil sales and other commercial transactions to substantial legal harassment all over thc 
. until the reparations issue is reso lved and incorporated in a legally binding fashion into the 

law of potential Iraqi commercial panners"). 

SummarY and Conclusion. To sununarizc, Professor Moore ' s Affidavit 
"IJlJlL'_' the importance of the Nuremberg and Far Eastern prosecutions and the principles they 

upon, it is simply incorrect in suggesting that the Swiss bankers are being held accountable 
:aCIIOllS that German financial operatives were not prosecuted for, it refuses to acknowledge 
lmpOl"aIl~~ of treaties (even those that arc not sel f-executing) in the formation of customary 

ifernal:iollallaw, it is reluctant to recognize that private persons can be held accountable for 
,lal.IUII' of intemationallaw in many situations, it argucs without founda tion that the neutral 

of a nation can immunize the illegal action of citizens of that nation, and it is inconsistent 
Professor Moore's own recent statements on the importance of holding accountable those 

violate international law and On the abiliry of causes of action to be implied Irom customary 
¢mlatio,nallaw and treaties. In light of the allegations in the complaints regarding the 
npi:icilly of the Swiss Banks with the Nazi war machine, international law as it existed in 193 ., 

as it exists today allows the Plaintiffs to proceed in their efforts to hold the Swiss bank 
~01.11""OII" for their acts that were an essential component of the Nazi exterminations and 
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3\ Va. J. Int'l L. 403,407 (l99\)(prepared remarks delivered before the House Judiciary 
Subcommittee on International Law, Immigration and Refugees, March 13 , 1991). 

John Nonon Moore, Crisis in the Gulf Enforcin~ the Rule of Law 286 
, thousands of claimants all over the world are poised to seize Iraqi assets and 

suit against Iraq in national courts around the world"); Ul. at 293 ("most developed nations 
the so-called "restrictive" theory of sovereign immunity, which could potentially subject 

oil sales and other commercial transactions to substantial legal harassment all over thc 
until the reparations issue is resolved and incorporated in a legally binding fashion into the 

law of potential Iraqi commercial partners") . 

SummarY and Conclusion. To summarize, Professor Moore ' s Affidavit 
ltrrULC" the importance of the Nuremberg and Far Eastern prosecutions and the principles they 

upon, it is simply incorrect in suggesting that the Swiss bankers are being held accountable 
: . ~c'tlorls that German financial operatives were not prosecuted for, it refuses to acknowledge 

nOltarlce of treaties (even those that are not self-executing) in the format ion of customary 
~mati()mlilaw, it is reluctant to recognize that private persons can be held accountable for 
,,"'.IUI" of international law in many situations, it argues without foundation that the neutral 

of a nation can immunize the illegal action of citizens of that nation, and it is inconsistent 
Professor Moore ' s own recent statements on the importance of holding accountable those 

violate international law and on the ability of causes of action to be implied from customary 
"m"'u"''' law and treaties . In light of the allegations in the complaints regarding the 
npl.icil:y of the Swiss Banks with the Nazi war machine, intemationallaw as it existed in 1933-

as it exists today allows the Plaintiffs to proceed in their efforts to hold the Swiss bank 
"'''nr~hlp for their acts that were an essential component of the Nazi exterminations and 
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r -4,=..1 and sworn to before me 
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