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July 10, 1996 

The Honorable Edward M. Kennedy 
united states Senate 
SR-315 Russell Senate Office Building 
Washington, DC 20510-2101 

Dear Senator Kennedy: 

I have been asked to submit my professional opinion to you 
regarding wh~ther a stay of the judgment pending appeal would be 
issued if the trial court in Hawaii were to rule in favor of the 
same-sex couples who are seeking marriage licenses in the case of 
Baehr v. Miike. I have been teaching Constitutional Law during 
the past 20 years at the University of Hawaii's Law School. 

The trial in the Baehr case will commence later this year. 
The court will be required to determine whether the state has a 
compelling interest to deny a marriage license to the same-sex 
couples. If the trial judge rules against the state, and thus in 
favor of the plaintiffs, the question will arise whether the 
judgment will be effective immediately or will be stayed pending 
appeal. A stay can be issued either by the trial judge or by the 
Hawaii Supreme Court. 

In my professional opinion, a stay will be issued to allow 
the Hawaii Supreme Court to review the judgment before it takes 
effect. The trial judge will probably issue such a stay because 
the consequences of his decision would be of such magnitude that 
it deserves full review by the state's highest court before it 
takes effect. If the trial judge does not issue such a stay, 
then it is probable that the Hawaii state Supreme Court would 
issue a stay, again because the consequences of this decision 
require full consideration by the state's highest jUdicial body 
before it takes effect. A stay would also permit the Hawaii 

~ State Legislature to take one final look at this issue during its 
1997 session to consider whether legislation should be enacted. 
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The Hawaii Supreme Court typically takes one to two years to 
decide a case. 

I hope these views are helpful to the important decisions 
facing the u.s. Senate. Please let me know if I can provide any 
further assistance. 

JMVD:hns 

sincerely yours, 

~ p/.II4'-'1>y~~ 
Jon M. Van Dyke 
Professor of Law 
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