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Introduction and Summary. This testimony is offered at this 

informational hearing to assist the Senate Judiciary committee in 

addressing the questions raised by the Hawaii Supreme Court's 

decision in Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44 (1993). 

In my professional opinion, if this Legislature does nothing 

further, the Hawaii Supreme Court will rule that the state does not 

have a "compelling state interest II to restrict marriage to 

opposite-sex couples and will therefore rule that same-sex couples 

have the right under Hawaii's Constitution to become married. If, 

however, this Legislature were to create a "domestic partnership" 

category that would enable same-sex couples to obtain the same 

governmental benefits (and burdens) as opposite-sex married 

couples, then the challenge in Baehr would become "moot" because no 

tangible state benefits would be at stake, and the case would be 

dismissed. This solution would provide a fair solution, 

reinforcing Hawaii's reputation for tolerance and acceptance of 

diversity, while at the same time protecting the traditional and 

historical concept of "marriage" as an opposite-sex relationship 

for those who feel strongly about maintaining this traditional 

usage of the term. As explained below, it would be constitutional 

to impose a residency requirement on applicants for the domestic 

partnership status. 

***** 
The Court's holdings in Baehr v. Lewin are as follows: 

** Sex is a "suspect category" under Article I, section 5 of 

the Hawaii Constitution. 
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** HRS 572-1 (restricting the marital relation to opposite-sex 

couples) "regulates access to the marital status and its 

concomitant rights and benefits on the basis of the applicants' 

sex," and thus "establishes a sex-based classification. II 852 P.2d 

at 64. 

** This statute is therefore "presumed to be unconstitutional" 

unless the state can show that 

** "(a) the statute's sex-based classification is 

justified by compelling state interests and 

** neb) the statute is narrowly drawn to avoid 

unnecessary abridgements of the applicant couples' 

constitutional rights." Id. at 67. 

** The state's argument that "marriage" is innately a 

relationship between a man and a woman is rejected as "circular and 

unpersuasive" ide at 61r "tautological and circular," ide at 63, 

and "tortured and conclusory sophistry." Id. 

***** 

After that decision, in its 1994 session, the Hawaii state 

Legislature enacted Act 217, which includes the following language: 

** liThe legislature finds that Hawaii's marriage licensing 

laws were originally and are presently intended to apply only to 

male-female couples, not same-sex couples. This determination is 

one of policy. Any change in these laws must come from either the 

legislature or a constitutional convention, not the judiciary." 

** liThe Hawaii supreme court I s recent plurality opinion in 

Baehr v. Lewin ... effaces the recognized tradition of marriage in 

3 

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



this state and, in so doing, impermissibly negates the 

constitutionally mandated role of the legislature as a co-equal, 

coordinate branch of government." 

** "The Hawaii state legislature, as the elected 

representatives of the people of the state of Hawaii, is, along 

with the executive branch, the appropriate source of major policy 

initiatives. The Hawaii supreme court in Baehr has in effect 

substituted its own judgment for the will of the people of this 

state. II 

** "[T] he Hawaii supreme court in Baehr has interpreted 

Article I, section 5 in a manner not intended by the framers of 

Hawaii's Constitution, by analyzing the equal protection issue 

presented in that case in terms of sexual orientation or preference 

classification in place of gender classifications." 

** liThe legislature further finds that section 572-1 ••• [was] 

intended to foster and protect the propagation of the human race 

through male-female marriages." 

** Legislature recognizes that "same-sex relationships do 

exist" and 

** "Provides assurances consistent with Article I, 

section 4, of the Hawaii constitution that the laws of 

the state do not prohibit religious organizations from 

solemnizing same-sex relationships;" and 

** Establishes seven-member commission on sexual 

orientation. 
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The Commission on Sexual orientation and the Law was convened 

this past fall. It recommended by a 5-2 vote that the state allow 

same-sex marriages, and suggested the domestic-partnership approach 

as another option to consider. 

***** 

Can the state of Hawaii demonstrate to the Hawaii Supreme 

Court that it has a "compelling state interest" in prohibiting 

same-sex couples from entering into a "marriage"? Under "the 

strict Scrutiny Test," the burden is on the government to 

demonstrate: 

(1) that it has a compelling state interest AND 

(2) that the means chosen to achieve that goal is "narrowly 

drawn" or is IInecessary. II Another way the government can meet this 

second element is to establish that it is using the least drastic, 

least onerous, or least burdensome alternative in pursuing its 

goal. If any other method can be identified to achieve the 

government's goal, then the method at issue will not be deemed to 

be "necessary" and IInarrowly tailored" to the achievement of that 

goal. 

In addition, to meet the strict scrutiny Test, the state must 

be consistent and evenhanded in applying its burdens and in 

pursuing its goals. 

***** 

When has this high standard of proof been met? It is 

difficult to meet the strict Scrutiny Test, but a few examples can 
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be found where the US or Hawaii Supreme Court has found "compelling 

state interests": 

united states v. Paradise, 480 U.S. 149 (1987)--"pervasive, 

systematic, and obstinate discriminatory conduct" in the hiring and 

promotion practices of the Alabama State Troopers justified a 

narrowly tailored race-based affirmative action program. 

Lee v. Washington, 390 U.S. 333 (1968)--racial tensions in 

prison justified temporary racial segregation of prisoners. 

Regents of the University of California v. Bakke, 438 U.S. 265 

(1978)--the goal of racial diversity in the classroom was deemed to 

be a "compelling state interest" that would justify preferences 

based on race, but the specific program at issue in that case was 

struck down because it established a rigid quota and thus was not 

the "least drastic alternative" that could have been used to 

promote diversity; the Court indicated that giving minority 

students a "plus" with regard to admissions would be "less drastic" 

and therefore permissible. 

Holdman v. Olim, 59 Haw. 346, 581 P.2d 1164 (1978)--"the 

maintenance of security in the prison is sufficient ••• to 

establish ... a compelling state interest" to justify requirement 

that female visitors to the prison wear undergarments. Requiring 

prison to individually determine whether lack of undergarments on 

individual female visitors "would be regarded as sexually 

provocative by male residents of the prison .•• [would create] such 

intolerable difficulties in making subjective decisions at the 
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prison door as to exclude its use as a less burdensome 

alternative." 

***** 

Can the state meet the strict scrutiny Test in this case? In 

1993, at an earlier stage in this controversy, the Department of 

the Attorney General developed a list of governmental interests it 

believed were sufficiently "compelling" to justify HRS section 572-

1: 

** lI[a] compelling state interest in fostering procreation," 

because same-sex couples cannot, as between them, conceive 

children" and "a child is best parented by its biological parents." 

** "same-sex couples will have disproportionate incentives to 

move and/or remain in Hawaii" costing the state money and 

distort[ing] the job and housing markets: and "alter[ing] the state 

of Hawaii's desirability as a visitor destination" 

** lIallowing same-sex couples to marry conveys in socially, 

psychologically, and otherwise important ways approval of non

heterosexual orientations and behaviors. 1I 

Are any of these asserted interests sufficient to meet the 

strict Scrutiny Test? 

***** 

The state's "promoting procreation" rationale is weak, because 

in 1984, Hawaii's Legislature deleted the requirement that marriage 

applicants show that they are not impotent or not physically 

incapable of entering into a marriage. The Legislature attempted 

to explain this action in Act 217 (1994), when it said: "The 
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intent of this amendment was to remove any impediment that may have 

prevented persons who were physically handicapped or elderly, or 

who had temporary physical limitations, from entering into a valid 

marriage." This explanation is not adequate to explain why 

opposite-sex couples who are unable to procreate are allowed to 

marry while same-sex couples are prohibited from doing so. 

The second rationale focusing on the economic impact of same

sex unions is constitutionally impermissible. states cannot invite 

one type of person to move or visit while excluding or discouraging 

others. All Americans have equal rights to migrate and travel, and 

the economic impacts of such movements are not a valid reason for 

excluding them. See, ~., Edwards v. california, 314 U.S. 160 

(1941), where the u.s. Supreme Court struck down a California law 

designed to lilnit the number of poor people who were moving into 

the state. 

The third rationale, that allowing same-sex unions will in 

some manner weaken opposite-sex relationships, is almost unworthy 

of comment. What we know as men and women should not be forgotten 

when we are legislators or judges. It is difficult to imagine any 

substantial number of heterosexual relationships that would be 

threatened because the state acknowledges the existence and 

legitimacy of same-sex relationships. The state decriminalized 

homosexual behavior many years ago, and no significant impact on 

heterosexual behavior was noticed. Taking the additional step of 

creating a domestic partnership category is unlikely to cause any 

impact on human sexual behavior. 
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In summary, the governmental interests that have been put 

forward are hardly even legitimate, much less compelling. It is 

extremely unlikely that the Hawaii Supreme Court would find these 

interests to be adequate under the strict scrutiny Test. 

***** 
THE DOMESTIC PARTNERSHIP OPTION 

In my professional judgment, the solution to this problem that 

is both fair and sensitive to the strong views held by members of 

our community on this issue is to create a "domestic partnership" 

category. The legislature should create a new category called 

"domestic partnership I" or something similar, and grant to same-sex 

couples who desire to enter into a permanent alliance based on an 

enduring emotional commitment all the benefits (and burdens) now 

given to "married couples." A bill that was prepared two years ago 

to accomplish this goal is attached. An additional sentence might 

be added to section 1 or 2 of this proposed bill making it clear 

that the domestic partnership category is designed for persons 

seeking to confirm a permanent relationship based on an enduring 

emotional commitment to each other. 

Advantages: 

** It would render the current litigation "moot," because the 

same-sex couples would no longer suffer any tangible "injury" that 

the state could remedy and hence they would no longer have 

"standing" to pursue the case. 
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** It would provide benefits and a sense of legitimacy to the 

same-sex couples and thus would be consistent with the state's 

commitment to fairness and tolerance. 

** It would respect the views held by some that "marriage" is 

a special and sacred traditional relationship that should be 

reserved to opposite-sex couples. 

***** 

WOULD A RESIDENCY REQUIREMENT BE LEGITIMATE? 

Yes. The u.s. Supreme Court in Sosna v. Iowa, 419 U.S. 393 

(1975), allowed Iowa to maintain a one-year residency requirement 

for persons seeking a divorce. Even though this one-year 

requirement imposed a burden on the right to travel, the Court 

accepted the legitimacy of Iowa's stated interest in avoiding 

becoming lIa divorce mill for unhappy spouses" and in having its 

divorce decrees accepted by other states under the Full Faith and 

Credit Clause of the U. S . Constitution, Article IV, section 1. 

Under this rationale, the state could impose an appropriate 

residency requirement requiring one of the persons entering into a 

domestic partnership relationship to have been a resident of Hawaii 

for a specific time period. 

***** 

Thank you for inviting me to present this testimony. Please 

let me know whenever I can be of assistance to this Committee in 

its important work. 
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