
DRAFT -- June 29, 1994 

I. [The Ineffective Assistance of Grand Jury Counsel] 

In 1978 the citizens of Hawaii ratified an important and 

historic state constitutional amendment. It was intended to cure 

some major ills of the state's grand jury system by requiring 

grand juries to be provided with independent legal counsel to 

advise them. In creating the position of grand jury counsel, the 

framers' goals were to ensure an independent grand jury, to 

counter the prosecutor's traditional dominance over the 

proceedings, to minimize the "rubber stamping" of proposed 

indictments, and to resolve the inherent conflict in the 

prosecutor's dual role as seeker of indictment and as adviser to 

the grand jury. Unfortunately, the legislation subsequently 

passed to implement this constitutional amendment substantially 

subverts its original intent. 

Rather than allow counsel to advise as appropriate, the 

statute, if read literally, prohibits counsel from giving any 

unsolicited advice. Counsel may advise the grand jury in only 

one limited situation -- in response to a particular question 

raised by a grand juror to counsel that relates only to a matter 

of law. Such muzzling of the independent counsel renders counsel 

ineffective. Because grand jurors are usually lay people, they 

often do not ask important legal questions that go to the 

fundamental fairness of the proceeding or indictment. 

The enabling legislation conflicts not only with the plain 

language of the constitutional amendments, but with its original 

purpose and goals. The statute has perpetuated some of the very 
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abuses of the grand jury system which the amendment was intended 

to eliminate. 

This article looks at the constitutional amendment that 

created the position of independent counsel and examines how the 

enabling legislation is thwarting the amendment's original 

intent. Part I of this article compares the language, history, 

and purpose of the amendment with that of the subsequent 

legislation. Part II focuses on the major problems created by 

the grand jury statutes and on how the various courts have 

interpreted and dealt with the statutes. Finally, Part III makes 

recommendations for amendments to the statute, and suggestions 

for how the ·courts can improve the grand jury system even without 

a statutory amendment. 

A. Plain Language 

Article I, section 11 of the Hawaii state constitution 

provides: 

[Quote] 

It is clear from the plain language of this section that counsel 

shall advise the members of the grand jury whether asked a 

specific question or not. Further, the section does not limit 

the advice to any particular matter, such as legal, but to any 

matter brought before the grand jury. 

In contrast, section 612-57, Hawaii Revised statutes, "Grand 

jury counsel; duties, provides in pertinent part: 
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The grand jury counsel's function shall 
be ~ to receive inquiries on matters of 
law sought by the grand jury, conduct legal 
research, and provide appropriate answers of 
law. [Emphasis added]. 

Similarly, section 612-58(b) provides that: 

[Quote] 

Moreover, the sanction for counsel violating these 

provisions is severe. section 612-59 provides that in such a 

case the court may dismiss the indictment without prejudice upon 

motion by either party or by the court. 

Departing from the constitutional mandate to provide advice, 

the statute limits counsel to merely respond to particular 

questions raised by the grand jurors themselves to counsel, and 

then only to matters of law. 

Not only does this statute on its face conflict with the 

constitutional amendment, but it subverts the amendment's 

original intent and goals. The history of the amendment 

illustrates the framers' intent that ~ounsel provide an 

independent and countering force to the prosecuting attorney and 

advise the grand jury -- whether asked or not -- on any matters 

brought before it. 

B. [Need to fill in the Con Con and legislative histories 

here.] 

II. Problems/Court Procedures 

A. Problems 
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Apparently, the legislature's fear that grand jury counsel 

would interfere too much in the grand jury proceedings led it to 

swing too far in the opposite direction, to overly restrict 

independent counsel. The problems created by this muzzling fall 

into basically four categories: 1) Legal issues relating to the 

initial or subsequent reading of the statutes or law; 2) Legal 

issues that arise during the proceedings which relate to the 

fundamental fairness of the proceedings; 3) Procedural issues (or 

quasi-legal issues) relating to the fairness of the proceedings; 

and 4) Procedural issues that relate to the smooth flow of the 

proceedings and the independence of the grand jury. As shown 

below, these problems conflict with the original goals of 

creating independent counsel -- to ensure an independent, fair 

grand jury that is not a mere rubber stamp of the prosecutor. 

1. Informing the Grand Jury On the statutes/Law For 

Each Case 

section 612-16(d) H.R.S. provides that the circuit courts 

have the duty to instruct the grand jury on the law pertaining to 

the cases that come before them. However, specific instruction 

on the law for each case does not appear to be occurring at this 

time. [Need to check 1st Circuit procedure, as well as other 

circuits. 1st Circuit grand jury charge states that the Court 

has asked grand jury counsel to provide a general briefing on 

some provisions of law]. An unresolved issue is whether the 

grand jurors must be instructed on the specific law raised by 
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each proposed indictment, or just giv~n some general briefing at 

the beginning of their term. 

Judge Shunichi Kimura, former Third Circuit Court judge, 

faced this issue in state of Hawaii y. Bidad, CR. No. 93-379. He 

ruled that under minimal due process requirements, the grand jury 

must apply the appropriate statutes, and not simply guess at the 

law, in deciding whether to indict, and so must be informed at 

the specific law for ~ case. He also decided that because it 

would be'an overly cumbersome process for the circuit court judge 

to so instruct in every case, it was appropriate for the court to 

request gra~d jury counsel to read the law to the grand jurors. 

Although some may disagree with Judge Kimura that all of the 

basic laws and statutes must be provided to the grand jury for 

every proposed indictment, there are certainly numerous instances 

where failure of the grand jury to be informed of a specific 

statute or law would render an indictment prejudicial -- the 

product of an arbitrary or speculative decision without knowing 

the law. 

The problem is that because grand jurors are normally lay 

people unfamiliar with the details of criminal law and procedure, 

they often do not know to ask for certain statutes or laws to be 

read. Under the current grand jury statute, their counsel is 

unable to suggest that particular statutes or laws be read. 

Except for Judge Kimura, who has now retired from the bench, it 

appears that the circuit court judges are not instructing or 

requesting counsel to read the law to the grand jurors. 
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Furthermore, there are no circuit or supreme court rules 

providing for such a procedure. [Check other circuits for their 

procedures. Right now, 3rd circuit, Hilo side, has a procedure 

whereby the Court Clerk, Lester Oshiro, gives a script to the 

foreperson and also orally advises them to ask counsel in each 

case for the law to be read. [However, even in 3rd circuit, 

Hilo, problems arise because the foreperson does not always ask, 

or know to ask, for the law to be read. As to 1st Circuit, live 

been informed that counsel sits in a room during the proceedings 

doing their own work]. 

Although there are numerous examples, the following three 

illustrate some of the major problems that arise under the 

current procedure. The first relates to statutes which typically 

are not a part of the proposed indictment, but which pertain to 

the class or grade of an offense. For example, in theft and 

criminal property damage cases, the value of the property 

allegedly taken or damaged can determine the class or grade of 

the offense -- all the way from a class B felony down to a petty 

misdemeanor. Value is defined in section 708-801, H.R.S., as 

lithe market value of the property or services at the time and 

place of the offense, or the replacement cost if the market value 

cannot be determined." Further, if value has not been 

established as set forth above, the value shall be deemed to be 

an amount not exceeding $100, a petty misdemeanor. A value of 

over $300 up to $20,000, for example, constitutes theft in the 

second degree, a Class C felony, whereas a value of over $100 up 
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to $300 constitutes theft in the third degree, a misdemeanor 

(except that different rules apply for specific items such as 

firearms, explosives, gasoline, and aquaculture). 

If the grand jurors were not informed of this section on 

valuation, they would not even know to address this issue in 

deciding whether to indict for the class of offense charged in 

the proposed indictment. If as lay people they were unaware of 

this section of law relating to valua~ion, they could not be 

expected to ask grand jury counsel about it. And given the 

mandate to only "respond" to questions, grand jury counsel would 

sit silently as this important issue slipped by unnoticed by the 

grand jury. 

A second typical example arises where the so-called "state 

of mind" is an important factual issue. Although the state of 

mind alleged is often stated in the proposed indictment, it is 

rarely defined in the indictment. section 702-206 H.R.S. 

provides important and detailed definitions of four states of 

mind. Ofte~, the state of mind determines the class or grade of 

an offense, and can also be the pivotal factor in whether there 

is probable cause to indict. Again, it is unrealistic to expect 

the grand jurors to ask grand jury counsel about states of mind 

or to realize when the definitions may be important to their 

decision. One difference between murder and manslaughter, for 

example; is the state of mind of the defendant. Intentionally or 

knowingly causing death is murder, while recklessly causing death 

is manslaughter. section 707-701, 707-702(1(a), H.R.S. without 
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hearing the definitions of these states of mind close to the time 

of the case, the grand jurors may only be guessing at whether the 

alleged killing was intentional, knowing, or reckless. 

A final example relates to defenses or principles of penal 

liability. sometimes during the course of the proceedings 

evidence of defenses or principles of penal liability arise, such 

as choice of evils, duress, consent, complicity, entrapment, 

self-protection, and protection of others or of property. There 

are specific and detailed definitions of these in the Hawaii 

Revised statutes. But some times grand jurors do not even 

realize that such an issue has arisen and so do not ask that the 

law be read. Furthermore, a reading bf the law can often trigger 

important questions to be asked of witnesses by the grand jury. 

without knowing the law, the grand jury cannot apply it to the 

evidence presented of a defense or principle of penal liability. 

Their decision may be different if they had known the law. 

Again, under the current statute, if read literally, grand jury 

counsel should not volunteer that there are statutes relating to 

various defenses or principles of penal liability. And if 

counsel is not even present during the proceedings, as is often 

the case, counsel would not be aware that these issues arose. 

2 .' Legal issues 

sometimes during the proceedings· on a particular case a 

legal issue will arise that the grand jurors are unaware of and 

so do not seek advice from counsel. Under the statute, counsel 

must remain silent. One example is where the accused may have 
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allegedly committed prior crimes or bad acts or been previously 

convicted of offenses. One or more grand jurors may inquire of 

the witnesses at length about the accused's alleged past which 

may have no relevance whatsoever on t~e proposed indictment. 

Such questioning and testimony may be unfairly prejudicial and 

bring into question the fairness and impartiality of an 

indictment. Counsel, however, would be unable to advise the 

grand jury on this issue and would sit by silently during such 

questioning. Another problem which arises is where an accused 

has chosen not to make a statement to the police, but one or more 

grand jurors raise this issue and ask questions of the police 

officer witness about the defendant's refusal. If the grand jury 

does not seek advice, counsel may not advise that a person has a 

constitutional right not to make a statement and that the 

exercise of such a right should not be held against the person. 

Other legal issues arise which are covered in the grand jury 

charge, but which the jurors may have forgotten or do not fully 

understand. [In the 3rd circuit, Hilo, the charge is not 

typically read or explained to the jurors, but just handed to 

them to read]. For example, the grand jury charge provides that 

if it becomes apparent that a witness's answers to questions may 

subject the witness to self incrimination, then the grand jury 

may not require the witness to answer the questions, and must 

inform the witness of his right to refuse to answer and that 

anything said can be used against him. However, if the jurors do 

not remember this provision, they may continue questioning the 
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witness without informing him of his rights -- while counsel sits 

quietly by or is totally absent. 

There is some protection built in to the system for cases 

where the indictment is unfair or prejudicial. The circuit court 

upon motion by the defense may dismiss the indictment with or 

without prejudice, and the court often does dismiss the 

indictment for errors in the grand jury proceedings. But this 

should be the exception, not the rule: One of the major 

criticisms of Hawaii's grand jury system that the constitutional 

convention addressed was the rubber stamping of proposed 

indictments by the grand juries and the disproportionate number 

of cases which were indicted but later dismissed by the courts or 

juries. The creation of grand jury counsel was intended to 

resolve this problem by providing legal advice to the grand 

jurors so that they could make an informed and fair decision 

based on the applicable law. Under the current system, however, 

the grand jury counsel is either not aware of what is taking 

place because he or she is not in the same room where the 

proceedings are taking place, or if in the same room, counsel is 

unable to provide legal advice because of the statute. 

3. Procedural Issues 

Oftentimes procedural issues arise that go to the 

fundamental fairness of the proceedings. Other times, procedural 

issues relate to the independence of the grand jury or to the 

smooth flow of the proceedings. In either case, the statute 

specifies that counsel shall only respond to matters of law. The 
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3rd Circuit charge provides that the court has asked counsel to 

provide the grand jury with a "general briefing of grand jury 

procedures" and that inquiries shall be restricted to "matters of 

law and procedure." In practice, the 3rd circuit, Hilo, has not 

been asking counsel to provide such a.briefing, and it is 

questionable whether the statute, read literally, allows for such 

a briefing or allows questions on matters of procedure. The 

First Circuit Court charge does not include similar provisions on 

procedures. 

Some procedural, or perhaps quasi-legal, issues that arise 

include matters which are covered in ~he charge but which may 

have gone unheeded or unnoticed by the grand jurors. For 

example, the charge explains that no person except the grand 

jurors can be present during deliberations or expressions of 

opinion. However, there are times when some jurors begin 

discussing the case and expressing th~ir opinions during the 

proceedings or during a recess, either before of after the case 

has been decided. Other than walk out of the room and hope that 

the witnesses, prosecutor, and court reporter follow, counsel can 

do nothing nor give advice on this important procedural rule. 

Similarly, the charge provides that all grand jury matters must 

be kept secret and that jurors may not talk about a case after a 

vote has been taken, and jurors are not to discuss cases with 

each other outside of the jury room or if there is not quorum. 

These rules are not always followed, yet counsel is not permitted 

to advise the grand jury of these rules by reading from the 
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charge. Some other issues that arise are: the foreperson 

forgets to swear in a witness or translator; a juror leaves 

during the deliberations to use the bathroom or for some other 

reason; jurors fail to lock the doors during the recesses and 

lunch; and jurors take grand jury calendars and/or notes out of 

the jury room. Unfortunately, independent counsel is often not 

asked any questions by the grand jury relating to these issues. 

Even when questions are raised, in most circuits, [check this], 

counsel is not even in the room, which leaves the prosecutor as 

the most readily available and most knowledgeable person for the 

grand jurors to consult with on these procedural -- yet crucial 

issues. 

Although the Circuit Court's grand jury charges (and rules?) 

prohibit the prosecutor from providing legal advice to the grand 

jury, no similar provision exists for'procedural advice. 

Similarly, the grand jurors often have questions on purely 

procedural matters that relate more to the smooth flow of the 

proceedings or to the jury's independence than to the fairness of 

the proceedings. Depending on the particular Circuit Court and 

the procedures in place at the time [Check this out!], the 

prosecutor may still be the most readily accessible person for 

the grand jurors to consult with, since the court's clerk is 

usually busy attending to court proceedings and independent 

counsel is either out of the building or in a different room. 

Some practical questions that often come up include questions 

relating to: filling out the mileage'and juror forms; where the 
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various people are to sit and how their chairs should be 

arranged, such as the witnesses, prosecutor, foreperson, deputy 

foreperson, secretary, counsel, interpreter, and court reporter; 

who calls in the witnesses and who opens, closes, locks, and 

unlocks doors; whether breaks can be taken other than what is 

stated on the grand jury calendar; what happens if the 

proceedings are going over time; what. does the secretary put in 

the manila envelope; where do exhibits go and how are they 

marked; where do the secretary's notes go; what happens when 

someone is excused for cause and what, if anything, is put on the 

record; and what else, if anything, should be put on the record, 

such as whether there is quorum present and when everyone leaves 

the grand jury room for the grand jury to deliberate. with the 

grand jury counsel either absent from the room or muzzled if in 

the room, and the Court personnel not normally in the room 

[except, need to check 1st Circuit and other than 3rd Circuit], 

the prosecutor is the likely person the jurors and going to turn 

to for such advice and guidance. 

The grand jury statutes and their interpretation of the 

courts have created unintended and ironic results. At least as 

to procedural issues and matters, the statutes encourage the free 

flow of exchange between the grand jury and the prosecutor, but 

discourage such exchanges between the ,grand jury and their 

counsel. First, unlike grand jury counsel, the prosecutor is not 

statutorily restricted to merely respond to questions by the 

.~ grand jurors, but may volunteer unsolicited advice on non-legal 
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matters. Second, counsel may not provide advice on issues of 

procedure, while prosecutors may. Third, there is no statutory 

requirement that all exchanges between the prosecutor and counsel 

be recorded verbatim, while there is such a provision for all 

exchanges with counsel. Given the restraints for counsel to only 

respond and to only give legal advice, the requirement that all 

exchanges with counsel be recorded verbatim may have a chilling 

effect on exchanges between counsel and the grand jury. 

Finally, the general practice in most circuits, except the 

Third Circuit [check this], is for counsel D2t to be present 

during the grand jury proceedings. The Hawaii Supreme Court 

addressed this issue in State of Hawaii v. Kahlbann, 64 Haw. 197, 

638 P.2d 309 (1981). The Court held that the Constitution does 

not mandate that independent counsel be physically present during 

the proceedings as long as counsel is in close proximity, unless 

the accused can establish that such absence was prejudicial. The 

legislature, apparently in response to Kalbann, amended the grand 

jury statute to provide similarly, except to go one step further 

by providing that counsel need not even be in the same building 

but in the immediate vicinity thereof. 

Thus, the grand jury statutes and their interpretation by 

the courts have diminished rather than enhanced the independence 

of the grand jury from the prosecutor. Grand jurors can still be 

quite reliant on the prosecutor in some very significant ways 

rather than on their own counsel as originally intended. 
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