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November 13, 1992 

THE LEGAL ISSUES BELATED TO "ADOPT-A-HIGBWAY" SIGNS 

Beginning in June 1991, Hawaii's Department of 

Transportation began a program designed to reduce the litter on 

some of Hawaii's main roads by encouraging private entities. to 

"adopt" two-mile stretches of highway and to clean these segment-s 

at least four times a year. In order to reward the group.~· or 

corporations that undertake this assignment, the Department of 

Transportation has erected prominent signs along the roadways 

identifying the organizations that have accepted responsibility 

for cleaning the litter. The main legal issue raised by this' 

program is whether the erection of these signs is consistent with 

Hawaii's anti-billboard legislation. 

The Attorney General's Letter. A letter written April 6, 

1992 to the Director of Transportation (Rex D. Johnson) by 

Winfred K.T. Pong, Deputy Attorney General, and approved by 

Attorney General Warren Price III, concluded that these signs are 

not inconsistent with Hawaii's statutes. The letter reaches this 

conclusion by focusing on the fact that the signs are posted in 

the right-of-way of the highways (rather than outside it), and 

noting that the language of Hawaii Revised statutes (HRS) Section 

264-72 only prohibits signs outside the right-of-way. This 

letter also argues that the signs are permissible because they 
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"are reasonably related to the Department's statutory duty to 

maintain and administer the state highway system." Finally, the 

letter argues that these signs are permitted as "official" signs, 

which are authorized by HRS Sections 264-72(1) and 445-112(1}. 

The Attorney General's letter devotes two paragraphs to the 

argument that the language in HRS Chapter 264 should govern this 

situation instead of the language in HRS Chapter 445, under the 

rule of interpretation that specific provisions should take 

precedence over general provisions. This argument is important 

to the Attorney General's position because HRS Section 44~-112 

provides broader language than HRS Section 264-72, and probibits 

all persons from erecting a "billboard" or "outdoor advertising 

device," without regard to location, unless the sign is permitted 

by the exceptions that follow. If Section 445-112 is applicable, 

therefore, the signs would not be permitted unless they fall 

within its first exception, which permits: 

The display of official notices and signs, posted by 
order of any court or public office, or posted by any 
public officer in the performance of a public duty, or 
posted by any person required to do so by any statute 
or ordinance or regulation having the force of law. 

The Attorney General's letter argues that the "adopt-a-highway" 

signs should be considered to be "official notices and signs," 

which presumably have been IIposted by" a "public officer in the 

performance of a public duty." The letter than offers a 

definition of those terms from Hawaii Administrative Rules (HAR) 

section 19-103-2, which defines "official signs and notices" as 

signs and notices erected and maintained by public 
officers or public agencies within their territorial or 
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zoning jurisdiction and pursuant to and in accordance 
with direction or authorization contained in federal. 
state. or local law for the purposes of carrying out an 
official duty or responsibility. (Emphasis added.) 

Sect~on 19-103-17 goes on to say that the "display of official 

notices and signs ... posted by any public officer within his 

territorial or zoning jurisdiction in the performance of a public 

duty ... shall not be considered as outdoor advertising and shall 

be permitted." 

The essence of the Attorney General's argument is therefore 

that public officials are not limited by the outdoor advertising 

laws and are free to post any signs they deem to be appropriate 

to carry out their responsibilities. Because, under this view, 

the posting of the "adopt-a-highway" signs facilitate the 

maintenance of the highways, the law permits the signs to be 

posted. 

The weakness in this argument is that it fails to address 

the final clause of HAR section 19-103-2, which is underlined in 

the quote above. This clause requires that "official signs and 

notices" be "pursuant to and in accordance with direction or 

authorization contained in federal, state, or local law for the 

purpose of carrying out an official duty or responsibility." The 

Attorney General's letter does not identify any "federal, state, 

or local law" authorizing the construction of these signs. It 

refers only to HRS Section 264-43, which assigns to the 

Department of Transportation the responsibility to "maintain and 

administer the state highway system. II This very general 

responsibility cannot serve as the basis for the specific action 
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of posting the "adopt-a-highwayll signs, particularly when they 

are so directly inconsistent with the statutory policies as 

adopted by Hawaii's Legislature. 

The Relevant Hawaii statutes. The Attorney General's 

argument ignores the spirit and central purpose of Hawaii's 

outdoor advertising laws, and is insensitive to the fact that 

these "adopt-a-highway" signs are in fact "outdoor advertising." 

The purpose of the bill that became HRS Section 445-112 is 

clearly stated in the report of the Senate Judiciary committee: 

The purpose of this bill is to establish a single. 
integrated. coherent statewide law governing outdoor 
advertising, which, in addition to other particulars, 
would limit the subject matter of outdoor advertising 
to the activity conducted on the premises. 

S.C. Rep. 503 Judiciary on S.B. No. 949, 1965 Senate Journal 1036 

(emphasis added). This committee report goes on to say that the 

goal of the bill is to ensure that "the natural beauty of the 

state" is "better preserved. II Id. (The goal of protecting 

Hawaii's beauty has been recognized as a "proper community 

objective, attainable through the use of the police power," by 

the Hawaii Supreme Court in state v. Diamond, 50 Haw. 33, 36 

(1967).) The report of the House of Representatives Committee on 

Consumer Protection also includes the language stating that the 

purpose of the bill is to provide a "single, coherent, statewide 

law relating to outdoor advertising," and then adds that one of 

the "general principles of the bill" is that "outdoor advertising 

of any activity is allowed only on the premises where the 

activity is carried on ... " s.C. Rep. 989 Housing and Consumer 
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Protection on S.B. No. 949, 1965 House Journal 791 (emphasis 

added) . 

The "adopt-a-highway" signs are clearly inconsistent with 

these goals and purposes. Having these signs prominently 

displayed in locations around the state--frequently in areas of 

pristine beauty--inevitably detracts from "the natural beauty of 

the state" and defeats the goal of establishing a "single, 

integrated, 

advertising." 

coherent statewide law governing outdoor 

The legislative history for the Act that became HRS section 

264-72 reinforces this analysis, and in no way indicates that 

section 264-72 is meant to be interpreted to allow signs that 

HRS Chapter 445 would prohibit. In fact, quite to the contrary, 

the report of the senate Economic Development, Tourism and 

Transportation Committee states explicitly that Chapter 445 

"appears to allow signs that the [federal] Beautification Act of 

1965 would not and thus our statutes may not provide the 

'effective control' required by such Act." The committee thus 

felt that what became 264-72 had to be adopted to strengthen 

Hawaii's laws to meet the federal standards. S.C.Rep. 322 

Economic Development, Tourism and Transportation on H.B. 343, 

1966 senate Journal 415-16. The report of the House Committee on 

Harbors, Airports, and Transportation confirms this goal by 

statlng simply that the purpose of the bill "is to regulate 

outdoor advertising signs along federal-aid highways to insure 

maximum and effective federal participation in such control. II 
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S.C.Rep. 324 on H.B. No. 343, 1966 House Journal 296. It would, 

therefore, be a total perversion of logic to conclude that a bill 

to limit outdoor advertising outside the highway right-of-way can 

somehow be interpreted to authorize such advertising within the 

right-of-way. 

The impermissibility of posting advertisements in a highway 

right-of-way is also made clear by examining HRS Section 445-114, 

which reads as follows: 

Unlawful posting in public places. It shall be 
unlawful for any person, except a public officer in 
performance of a public duty, or a private person in 
giving legal notice, to paste, post, paint, print, 
nail, tack, or otherwise fasten any card, banner, 
handbill, sign, poster, outdoor advertising device, or 
notice of any kind or·cause the same to be done, on any 
curbstone, lamp-post, pole, hitching post, watering 
trough, hydrant, bridge, tree, street sign, traffic 
sign, or traffic light upon any public property in the 
state, except as may be required by the ordinances of 
the county where it is posted. or by the laws of this 
state or of the United states. (Emphasis added.) 

This provision is specifically designed to protect public areas--

such as highway rights-of-way from the despoliation of 

unnecessary signs. Although an exception is included for 

official signs, the language on this exception (underlined in the 

quote above) is explicit and narrow--the public officer must be 

acting pursuant to a "public duty" or must be "required" to post 

the sign by an ordinance or law. Although the Department of 

Transportation has an obligation to keep the highways clean, it 

has no "duty" to post signs to explain how it is keeping them 

clean, nor is there any ordinance or law requiring such signs. 

It would appear, therefore, that the "adopt-a-highway" signs are 
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in explicit violation of HRS Section 445-114. 

Are the "Adopt-a-Highway" Signs "outdoor Advertising"? The 

question that is the key to this analysis is whether the "adopt

a-highway" signs can be viewed as an "outdoor advertising device" 

or whether they are bona fide "official signs" as the Attorney 

General contends. To answer this question, one needs to define 

"advertise" or "advertisement" to determine the evil that the 

Legislature was trying to eliminate. HRS Section 111(1)(A) 

defines "outdoor advertising device" in terms of 

purpose: it consists of a device that "draws the 

a commercial 

attention of 

persons ... to any property, services, entertainment, or amusement, 

bought, sold, rented, hired, offered, or otherwise traded in .... " 

Paragraphs (B) and (c) of HRS Section 111(1) add that the term 

also covers anything that "draws the attention of and is read by" 

passersby, without regard to its commercial purpose. These 

definitions are similar to the definitions found in Webster's New 

Collegiate Dictionary 14 (7th ed. 1963) which defines "advertise" 

as "to call public attention to esp. by emphasizing desirable 

qualities so as to arouse a desire to buy or patronize" and "to 

announce publicly esp. by a printed notice or a broadcast." The 

Hawaii Supreme Court has never provided an explicit definition of 

"outdoor advertisement" or "advertisement," but it has used the 

term "advertisement" frequently with its common sense meaning of 

a display or message designed to convey information to the 

general public or to an intended audience. see, ~., costa v. 

sunn, 64 Haw. 389, 642 P.2d 530 (1982). 
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Are the "adopt-a-highway" signs viewed by commercial and 

other groups as desirable and valuable in terms of putting their 

names before potential consumers or supporters in a favorable 

ligl:t, and are they thus viewed by them as "good advertisements"? 

The evidence is overwhelming that the answer to this question is 

YES. Among the many anecdotal (but unequivocal) pieces of 

evidence that support this conclusion are the following: 

*** Wade Ltd. Realtors included a picture of its "adopt-a

highway" sign in its real estate ad in the Honolulu Sunday Star

Bulletin & Advertiser, March 22, 1922, at G-16 (attached). 

*** A recent article in The Seattle Times referred to the 

"adopt-a-highway" signs as a "cheap form of advertising" and 

quoted the manager of a Los Angeles McDonald's as saying: "You 

can't beat the advertising. There must be 120,000 cars a day 

going past that sign." (Miguel Llanos and Thomas D. Elias, 

Adopt-a-Highway Sends Clean Message, The Seattle Times, March 8, 

1992, at A6.) 

*** Organizations readily state that they join this program 

in order to attain favorable recognition for themselves or to 

make a public statement of some sort. One article quoted an 

official of the Islamic center in Northridge, California, as 

saying they joined the program because "We'd like to associate 

something positive with Islam and Muslims." (Miguel Llanos and 

Thomas D. Elias, Adopt-a-Highway Sends Clean Message, The Seattle 

Times, March 8, 1992, at AG.) Another recent article stated that 

d group called the Hampton Roads Lesbian and Gay Pride Coalition 
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joined the program in Virginia specifically to "protest 

opposition to homosexuality" by Pat Robertson's Chl-istlan 

Broadcasting Network, which was located near the highway the 

Coalition "adopted. 1f (Vandals Target Road Signs of Gay Group, 

United Press International, Oct. 28, 1992.) Other groups that 

have sought the recognition that the "adopt-a-highway" signs 

provide include, for instance, the National Organization for the 

Reform of Marijuana Laws and the Knights of the Ku Klux Klan. 

(Marijuana Advocates Hit the Road; Ku Klux Klan Banned, chicago 

Tribune, July 26, 1992, at C14). 

*** California officials have acknowledged that the signs 

are viewed as advertising by their sponsors. Jim Noel, San Diego 

coordinator for the State Department of Transportation, has been 

quoted as saying: "I try and tell people it's not a means of 

advertising but it seems to be going in that direction." (Paul 

Feldman, Freeway Cleanup Program Generates Jam of sponsors, Los 

Angeles Times, Dec. 18, 1991, at A3.) Similarly, Mehdi Morshed, 

staff director of the California Senate's Transportation 

committee, has been quoted as saying: "It started out as a good

deed activity. Then private companies got involved ... [They 

realized] this is a great value, a cheap buy for advertising." 

He added that because of the value of these signs, 

"sponsor/advertisers" should be required to submit a competitive 

bid to have their name placed on an "adopt-a-highway" sign. 

(Id. ) 

*** The federal government has never approved the posting of 
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these signs on federal highways apparently because of a concern 

that they are inconsistent with the federal government's 

commitment to ban advertisements from federal highways. Harry 

Skinner, Chief of the Department of Transportation's Traffic 

Management and Systems Division has been quoted as saying: 

We kid a lot around here that they next thing you're 
going to see is an Adopt-a-pothole program or snowplow 
by such and such company. And I'm a bit of a purist, 
in the sense that I want to control traffic on the 
highway. I don't want to do any advertising. 

(Earle Eldridge, Adopt-A-Highway Plan Cleans Roads. But with 

controversy, Gannett News service, June 21, 1991.) 

Conclusion. Using a common-sense definition of what an 

"outdoor advertisement" is, one can have no doubt but that the 

signs identifying the highway sponsors are valuable 

advertisements and are viewed as such. Allowing these signs to 

be posted prominently is thus clearly inconsistent with HRS 

Sections 445-112 and 114. Although they do not literally violate 

HRS Section 264-72, because this provision covers only signs 

outside the right-of-way, they certainly are not authorized by 

this section, which was designed to strengthen, not weaken, HRS 

Chapter 445. 

Finally, the "adopt-a-highway" signs cannot be viewed as 

"official signs" because they display items--advertisements--that 

the Legislature has said should not be displayed. Although the 

exception included in HRS section 445-112(1) is written in broad 

terms--"official notices and signs ... posted by any public officer 

in the performance of a public duty"--th1s broad language must be 
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read in light of the overall statutory scheme and its goals. The 

whole purpose of Section 445-112, as quoted above, is to create a 

"single, integrated, coherent statewide law governing outdoor 

advertising" that will "better preserve[]" the "natural beauty of 

the state." Exceptions are permitted under Section 445-114 only 

if a public official has an explicit "duty" to post a sign or is 

"required" by law or ordinance to do so. No such duties or 

requirements exist in this situation. If state officials were 

permitted to allow advertisements under the guise of "official 

signs,lI this purpose would clearly be defeated, and hence such an 

interpretation cannot be accepted. 

other Legal Issues. '. The "adopt-a-sign" program is being 

administered without any formally-adopted rules to govern the 

program. No guidelines have been established, for instance, to 

determine what types of groups are eligible for this program and 

which groups will be excluded. Nor is it even clear whether only 

groups are eligible or whether a single individual could "adopt

a-highway." At present the Director of Transportation decides, 

apparently on an ad hoc basis, which groups will be permitted to 

"adopt-a-highway" and which will be excluded from being able to 

participate in this program. In addition, no guidelines 

determine how disputes will be resolved if more than one group 

wants to "adopt" a particular stretch of road. Finally, it is 

not clear whether the state will assume liability if a person 

cleaning an "adopted" highway is injured in the course of such 

activity. In other states, volunteers have been killed while 
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maintaining an adopted highway. If such an accident occurs here, 

it is not clear whether the state will accept responsibility for 

the resulting loss. 

The failure of the Department of Transportation to adopt 

rules to govern this program is troublesome and is arguably in 

violation of the law. 

Recommendation. A good argument can be made that the 

"adopt-a-sign" program is in violation of Hawaii's statutes, 

particularly HRS Sections 445-112 and 445-114. Hawaii's courts 

have been liberal in granting "standing" to citizens and public

interest groups to challenge violations of statutes, particularly 

when environmental concerns are at issue. Hawaii's 

constitutional provision guaranteeing a "clean and healthful 

environment" to Hawaii's citizens (Article XI, Section 9) also 

recognizes public interest standing in a case like this one. 

It would therefore be possible to bring a law suit in state 

court to challenge this program. Although law suits are always 

somewhat unpredictable and are inevitably expensive, a suit 

challenging the "adopt-a-sign" program would, in my judgment, 

have a better than 50 percent chance of success. 

Another alternative would be to request that the Legislature 

pass a new act to state explicitly that the "adopt-a-highway" 

signs are illegal. This effort would also be somewhat 

unpredictable and somewhat expensive, but would of course provide 

a definitive answer to this problem if successful. 
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