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We strongly urge that you vote against the amendments to 
Chapter 19, §8-19-16 which are now in public hearings. It is our 
belief that it would be a serious mistake for the Board to adopt 
the proposed amendments and that there would be significant 
negative policy, educational, and legal consequences for such 
action. 

Two of the most objectionable amendments would delete 
paragraphs (4) and (5) from §8-19-16 and thereby eliminate the 
existing requirements for: (1) particularity and (2) an 
announcement of the intent to conduct student searches. We 
believe that such an amendment would seriously and unnecessarily 
erode the Constitutional protection afforded students against 
unreasonable intrusions on their expectations of privacy. 

In 1987, my consulting firm, Research Information Services 
(RIS), was engaged by the Department of Education to develop 
administrative guidelines for implementing Subchapter 4, Chapter 
19 (relating to student searches and seizures). A critical 
requirement was that the administrative guidelines had to be 
consistent with U. S. Supreme Court rulings in the 1985 decision 
for New Jersey v. T. L. o. Professor Jon Van Dyke, a 
constitutional law expert, was retained by RIS to provide 
technical oversight and legal review. That project culminated in 
the publication of school Searches and Seizures: Guidelines for 
Subchapter 4. Chapter 19. Administrative Rules (RS 87-3019), 
December 1987. Subsequently, Prof. Van Dyke and I have published 
the reference work, Checklists for Searches and Seizures in 
Public Schools (1992 Edition) with the legal publishing firm 
Clark Boardman Callaghan. 

The stated justification for deleting paragraphs (4) and (5) 
from §8-19-16 is to eliminate constitutional restrictions that 
are seen by some officials as being excessive and inconsistent 
with T. L. o. holdings. We believe that the effort to delete 
these paragraphs is very misguided. Provisions of paragraphs (4) 
and (5) are not excessive restrictions but fundamental 
constitutional principles. 

Let us examine the function and purpose of each paragraph in 
turn. 
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§8-19-16(4) Particularity 

Paragraph (4) requires that public school officials must 
suspect a particular student of an infraction and be able to 
identify the specific item sought before conducting a valid 
search. The purpose is to protect against roving exploratory 
searches where school officials can arbitrarily probe into places 
and things with little or no reason until something incriminating 
is discovered. 

The supreme Court held in T. L. o. that public school 
officials could conduct student searches based on a "reasonable 
suspicion" instead of the higher "probable cause" standard. 
However, this does not mean that the Court gave school officials 
free reign to conduct student searches when they merely had a 
vague hunch. 

Under the reasonable suspicion standard, school officials 
must still be able to describe the persons, places, and things 
they search with enough detail and particularity that they can be 
identified with reasonable certainty. Thus, paragraph (4) is 
entirely consistent with the standard of suspicion permitted by 
the Court for initiating a student search. Paragraph (4) is also 
very much consistent with other Court holdings which set limits 
on the scope and intrusiveness of searches as actually 
conducted. 

While the Supreme Court reserved the question of 
particularity with respect to the student searched, New Jersey v. 
T. L. 0., 469 U. S. at 342 n.8, it did not decide that there was 
no need for specificity. In fact, the requirement for 
particularity as to the person searched is a long and well 
established constitutional principle, United states v. Cortez, 
449 U. S. 411, 417-18 (1981). Moreover, it has already been 
settled that school officials cannot indiscriminately search a 
group of students merely because they suspect an infraction but 
cannot connect their suspicion with any particular student 
Bellnier v. Lund, 438 F. Supp. 47, 54 (N. D. N. Y. 1977). 

A careful reading shows that the Supreme Court did 
specifically hold that there must be a link between the 
particular item sought and a suspected infraction, New Jersey v. 
T. L. 0., 469 U. S. at 345. Again, this is a long and well 
established constitutional principle that has been articulated 
elsewhere, Warden v. Hayden, 387 U. S. 294, 307 (1967). 

The purpose of requiring that particular items be linked to 
specific infractions is to remove as much discretion as possible 
so that searches do not become general and exploratory. This is 
crucial to the determination that a search is reasonable. A 
search that is reasonable as actually conducted must be no more 
expansive in scope and intensity than would be justified by the 
particular item sought. For example, it is not reasonable to 
look inside a person's wallet when searching for a stolen 
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television. Consequently, if there were no requirement for 
particularity as to the item sought, it would be impossible to 
decide whether a search was reasonable as actually conducted. 

It seems safe to conclude that by eliminating paragraph (4), 
the Board would not only be going against the Supreme Court 
holdings in T. L. o. but against other long established and 
central constitutional principles as well. 

§8-19-16(5) Announcement 

Paragraph (5) requires that school officials inform students 
of their (official's) intention to conduct a search and to 
provide an opportunity for students to surrender the particular 
item sought. This is again a long established and central 
constitutional principle. It gives students a chance to minimize 
any intrusion on their justified expectation of privacy by 
voluntarily surrendering the specific item sought or indicating 
its exact location, Kerr v. California, 374 U. S. 23, 57 (1963); 
state v. Carufel, 112 R. I. 664,314 A.2d 144, 147 (1974). 

It is important for the Board to understand that the Supreme 
Court in T. L. o. did not give public school officials carte 
blanche authority to intrude upon the privacy of students and to 
rummage and search their belongings or person for anything that 
might be incriminating. In fact, the Court carefully explained 
that public school officials do act as government agents and must 
abide by all Fourth Amendment restrictions (unless specifically 
excepted) when conductinq student searches, Id. at 334. 

We are aware that provisions of paragraph (5) have been 
erroneously represented as requiring an announcement in 
situations where students may possess weapons. This is 
absolutely false. We call your attention to section 3.2 of the 
Administrative Guide (p. 131-139) which deals specifically with 
circumstances where students are stopped on the suspicion of 
being armed and dangerous. In that case, school officials have 
immediate and automatic authority to frisk the student for 
weapons. 

We are at a loss as to how such a blatantly erroneous 
statement could have been made concerning the announcement 
requirement and weapons. Moreover, we are baffled about why this 
would be raised as such a vital concern. As Board members you 
must give serious consideration to the following questions: 

Do school officials really possess sufficient training 
and expertise to become involved in a weapons 
situation? 

Does the Board want to encourage a policy of such 
direct involvement and confrontation? 
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Would you as a Board want to see school officials 
involved in weapons situations. (aside from dire "no 
choice" emergencies)? 

• Wouldn't it be far more prudent and protective of 
everyone involved (including innocent student 
bystanders) for school officials to summon police as 
instructed in section 6 of the Administrative Guide? 

Conclusion 

It should be clear that paragraphs (4) and (5) can hardly be 
characterized as being excessive requirements which unduly impede 
or endanger school officials. 

Careful thought shows that exactly the opposite is true. 
Both paragraphs either derive directly from T. L. o. holdings or 
are consistent with long and well established constitutional 
principles that the Court did not specifically abridge or 
eliminate for students. In addition, while these paragraphs are 
not prohibitive, they might discourage school officials from 
jumping into extremely dangerous situations for which they 
possess no adequate training. 

The main thrust of the proposed amendments appears to be 
administrative expediency--school officials don't want to be 
"bothered with technicalities" when conducting student searches. 
While this may have a superficial appeal, it is well worth 
repeating that the U. S. Supreme Court decision in T. L. o. did 
not give public school officials carte blanche authority to 
intrude upon the privacy of students and to rummage and search 
their belongings or person for anything that might be 
incriminating. 

The justified expectation of privacy is a fundamental 
protection afforded to citizens of this country and no legal or 
rational basis has been provided which would justify eroding that 
protection for students as proposed. 

The Board must seriously consider the kind of constitutional 
lesson that would be conveyed to our students by diminishing 
their protection against unreasonable government intrusion for no 
compelling and substantial reason. We sincerely hope that mere 
expediency or convenience does not move the Board to abridge that 
right--lest our students conclude that perhaps the end does 
justify the means. 

We strongly urge the Board to reject and defeat the proposed 
elimination of §§8-19-16(4) and (5). 

Thank you for this opportunity to bring our concerns to your 
attention. 
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