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Protection Against Discrimination 

Racial Discrimination 

The Federal Standard 

Whenever a case involves a "suspect category" or a 
"fundamental right," the court uses a "strict scrutiny" level of 
review and strikes down the governmental action unless the 
government can demonstrate that the classification chosen is 
"necessary" to achieve a "compelling state interest" and that the 
government has chosen the "least drastic alternative" to reach its 
goal. 

The Hawaii Standard 

The same test applies. 

The most recent case is state v. Batson, 71 Haw. 300, 788 P.2d 
841 (1990), where the court disallowed the prosecution's 
unexplained exercise of a peremptory challenge against the only 
African-American person in the jury pool, in a case involving an 
African-American defendant. This case went beyond the case of 
Batson v. Kentucky, 476 U.S. 79 (1986), where the U.S. Supreme 
Court had ruled that the prosecution~s unexplained use of 
peremptory challenges to remove four African-American jurors was a 
violation of the Equal Protection Clause. 
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How Does This Test Apply to special Programs for Native Americans 
and Native Hawaiians? 

The Federal Standard 

The u.s. Supreme Court has ruled in a series of cases that 
special programs or preferences for Native Americans are 
permissible. The case most frequently cited for this proposition 
is Morton v. Mancari, 417 U.S. 535 (1974), but at least half a 
dozen others also reach this same result. The rationale usually 
presented is that a classification in favor of native people is not 
a "racial" classification but a "political" classification--based 
on the unique political and historical relationship between the 
native people and the united states. 

The Hawaii Standard 

In Ahuna v. Department of Hawaiian Home Lands, 64 Hawaii 327, 
640 P.2d 1161 (1982), the court indicated that federal cases 
regarding North American natives should by analogy apply to Native 
Hawaiians. 

In Naliielua v. State of Hawaii, civ. No. 90-00063 (D. Haw. May 
29, 1990), aff1d on other grounds, civ. No. 90-15842 (9th Cir. Aug. 
5, 1991), Judge Ezra ruled that the preference given to Native 
Hawaiians in the Hawaiian Homes Commission Act is constitutional. 

Presidents Reagan and Bush have been reluctant to acknowledge 
that Native Hawaiians are entitled to the same preferential status 
available to other native Americans, but have never spelled our 
their views in any detail, except to point out that Hawaiians are 
not organized in a "tribal" fashion. 

The Hawaii Supreme Court avoided addressing the rights of 
Native Hawaiians in Trustees of the Office of Hawaiian Affairs v. 
Yamasaki. 69 Haw. 154, 737 P.2d 446 (1987), ruled against the 
Native Hawaiian claimants in Dedman v. Board of Land and Natural 
Resources. 69 Haw. 255, 740 P.2d 28 (1987), and Ahia v. Dept. of 
Hawaiian Homelands, 69 Haw. 538,751 P.2d 81 (1988), and upheld the 
claim in In re smith, 68 Haw. 466 (1986). In Kepoo v. Burgess, 
S.ct. No. 14770 (June 25, 1991), the court rendered an important 
decision upholding the Office of Hawaiian Affairs I power to 
determine how its funds should be allocated, but issued only a 
memorandum opinion that cannot be cited as precedent in the next 
case that presents similar issues. 
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What Is the Constitutional status of Affirmative Action Programs 
Today? 

The Riddle: Does the Equal Protection Clause require the 
government to treat people equally even if they have unequal 
abilities to compete for a government benefit? Does "equal 
protection" mean only equal opportunity or does it mean an equal 
sharing? If a government established a benefit program--such as a 
public law school--and members of a certain race in the community 
were always underrepresented in the admission to this school, would 
that constitute a violation of the Equal Protection Clause? Is it 
possible to use "objective" criteria to allocate benefits or is 
every testing method to some extent subjective? 

Is it legitimate to "adjust" or manipulate the standards or 
criteria used in order to ensure diversity within a government 
program? 

This goal has long been recognized as appropriate: 

School authorities are traditionally charged with broad 
power to formulate and implement educational policy and 
might well conclude, for example, that in order to 
prepare students to live in a pluralistic society each 
school should have a prescribed ratio of Negro to white 
students reflecting the proportion for the district as a 
whole. To do this as an educational policy is within the 
broad discretionary powers of school authorities •••• 

Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16 
(1971) (majority opinion of Chief Justice Warren Burger; emphasis 
added). Similarly, in Regents of the University of California v. 
Bakke, 438 U.S. 265 (1978), the Court allowed the UC-Davis Medical 
school to allocate a "plus" factor to persons based on their race 
or ethnic background in order to promote a diverse student body 
(even though the Court struck down the program that allocated a 
fixed number of seats to nonwhite applicants). 

More recently, a maj ori ty of the Court in both wygant v. 
Jackson Bd. of Education, 476 U.S. 267 (1986), and Metro 
Broadcasting. Inc. v. Federal Communications Commission, 110 S.ct. 
2997 (1990), recognized the legitimacy of giving a "plus" or a 
preference to underrepresented groups in order to promote 
diversity. 

It is also clear that race-conscious affirmative action 
programs are acceptable to remedy present effects of past 
discrimination. Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986). 
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In one case--Fullilove v. Klutznick, 448 U.S. 448 (1980)--the 
Court upheld a program that uses an explicit quota--10% of all 
subcontracts in a federal public works program had to be allocated 
to businesses owned by nonwhites. The key to this decision appears 
to be that the quota was established by the u.S. Congress, which is 
after all explicitly authorized by Section 5 of the Fourteenth 
Amendment to implement the Equal Protection Clause. When the 
Richmond (Virginia) City Council sought to establish a similar 
program for its public works projects, it was struck down. The 
basis for this decision may have been that Court felt that only the 
u.s. Congress has the authority to establish an affirmative action 
program having a fixed quota, or that the Richmond City Council was 
not explicit enough in identifying the past discrimination and its 
present effects that its plan sought to remedy. City of Richmond 
v. J.A. Croson Co., 488 U.S. 469 (1989). 

The recent lower court cases reflect an uncertainty about this 
issue requiring the courts to examine each fact situation 
carefully. The U. S • Court of Appeals for the S ixth Circuit 
recently allowed the Cincinnati public school system to assign 
teachers to schools on a race-conscious basis to ensure that the 
faculty of each school reflects the system-wide racial balance. 
Jacobson v. Cincinnati Board of Education, 1992 U.S. App. LEXIS 
5630 (6th Cir. March 31, 1992). The U.S. District Court in New 
York city rejected the claim of a white male professor that he was 
denied his constitutional rights when the City University of New 
York adopted an affirmative action policy with regard to the 
filling of "Distinguished Professorships" that "suggested that 
future groups of candidates for the honor ••• 'should include a very 
significant representation of minorities and females. '" Silver v. 
City University of New York, 767 F. Supp. 494 (S.D.N.Y. 1991). In 
contrast, the U • S • Court of Appeals for the Fourth Circui t 
disallowed a university's scholarship program available only to 
African-Americans on the ground that the university had not 
specifically identified present effects of past discrimination that 
the challenged program was designed to redress. Podberesky v. 
Kirwan, 1992 U.S. App. LEXIS 1162 (4th Cir. 1992). 

The principles that appear to be clear are that race can be 
used as a "plus factor" to increase diversity, and that race
exclusive programs can be used to remedy present effects of past 
discrimination if the program is established by an appropriate 
government body and the body adequately explains the basis for the 
program. 
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Gender-Based Discrimination 

The Federal Standard 

Classifications based on gender are not viewed as "suspect," 
and thus instead of invoking the "strict scrutiny" test, federal 
courts evaluate gender-based categories under the "intermediate" 
test and ask whether the governmental action is designed to serve 
an II important" goal and is "substantially related" to achieving 
that purpose. Craig v. Boren, 429 U.S. 190 (1976). 

The Hawaii Standard 

Hawaii has two relevant constitutional provisions: 

(1) Hawaii's Equal Protection Clause (Art. I, Sec. 5): 

No person shall be ••• denied the equal protection of the 
laws, nor be denied the enjoyment of the person's civil 
rights or be discriminated against in the exercise 
thereof because of race, religion, sex or ancestry. 

(2) Hawaii's Equal Rights Amendment (Art. I, Sec. 3): 

Equality of rights under the law shall not be denied or 
abridged by the State on account of sex •••• 

The Equal Rights Amendment (ERA) was adopted by Hawaii in 1972 
when it was first proposed for addition to the u.s. Constitution, 
and it should logically be interpreted in the manner that the 
national ERA was designed to be interpreted. The goal of the 
national ERA was to end all gender-based distinctions except those 
required (a) by actual physical differences between the sexes 
(which would justify specialized treatment of wet nurses or sperm 
banks) or (b) by considerations of privacy (which would justify 
separate bathrooms and gym locker-rooms). This test is supposed to 
be stronger than the "strict scrutiny" test and is meant to end all 
use of gender classifications except those falling into these two 
limited categories. See generally Barbara A. Brown, Thomas I. 
Emerson, Gail Falk, and Ann E. Freedman, The Equal Rights 
Amendment: A Constitutional Basis for Equal Rights for Women, 80 
Yale L.J. 871 (1971). 
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Hawaii's appellate courts have still not provided a definitive 
interpretation of the meaning of Hawaii's ERA. The recent cases 
raising these provisions are: 

Holdman v. Olim, 59 Haw. 346, 581 P.2d 1164 (1978), where the 
court permitted the prison to require women to wear brassieres when 
visiting prisoners. The ruled that this requirement was acceptable 
under both the "intermediate" and "strict scrutiny" tests, and did 
not evaluate it under a higher ERA standard. 

state v. Rivera, 62 Haw. 120, 612 P.2d 526 (1980), where the 
court upheld Hawaii's rape statute (which has since been changed) 
even though it defined rape as an offense that could be committed 
only by a male. The court applied the "intermediate standard" with 
regard to the Equal Protection Clause. with regard to the ERA, the 
court cited the Yale article but did not apply its test, and the 
court thus permitted the gender-based classification to stand even 
though it would not have passed the strict "actual physical 
difference" standard of the Yale article. 

state v. Tookes, 67 Haw. 608, 699 P.2d 983 (1985), where the 
defendant argued that Hawaii's anti-prostitution law was being 
enforced discriminatorily against women. The court ruled that the 
defendant did not establish the discriminatory enforcement and thus 
did not reach the question of what test would apply. 

state v. Levinson, 71 Haw. 492,795 P.2d 845 (1990), where the 
court ruled that it is unconstitutional for a defense counsel to 
exercise peremptory challenges for the purpose of excluding women 
from serving as jurors. This decision expands the earlier Batson 
decisions by limiting defense counsel--as well as the government-
in the use of peremptories and by expanding the protection to 
women. The court reaches this result without articulating the test 
that governs. It alludes to the Equal Protection Clause and does 
not cite to the Equal Rights Amendment. 
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The Right to Privacy 

The Federal Standard 

The u.s. Supreme Court declared the right to privacy to be a 
fundamental constitutional right even though it is not explicitly 
found in the u.s. Constitution. In Griswold v. Connecticut, 381 
U.S. 479 (1965), the court found this right in the penumbra of the 
specific provisions of the Bill of Rights, and in Roe v. Wade, 410 
U.S. 113 (1973), the court said that this right is derived from the 
concept of IIliberty" in the Due Process Clause of the Fourteenth 
Amendment. 

Today, the notion that the u.s. Constitution protects privacy 
rights is under severe attack, and many observers expect Roe v. 
Wade to be overturned either this year or next. Whether the rights 
recognized in Griswold can survive such an overruling is unclear. 

The Hawaii Standard 

Hawaii has two provisions protecting privacy rights. Article 
I, section 7 is based on the Fourth Amendment of the U. S • 
Constitution, but also protects against "unreasonable ••• invasions 
of privacy." This provision is most applicable to situations 
involving criminal prosecutions. 

Article I, Section 6 was added to Hawaii's Constitution in 
1978 and reads as follows: 

The right of the people to privacy is recognized and 
shall not be infringed without the showing of a 
compelling state interest. The legislature shall take 
affirmative steps to implement this right. 

The committee reports of the 1978 Constitutional Convention make it 
clear that this provision was designed to protect two types of 
interests: (1) privacy in the II informational" sense and (2) 
privacy in the "personal autonomy" sense. The committee reports 
cite Griswold and Roe when describing what they mean by "personal 
autonomy" privacy. 

7 

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



In five of the six cases reaching the Hawaii Supreme court, 
the privacy claim has been rejected: 

The "Informational" Cases 

Nakano v. Matayoshi, 68 Haw. 140, 706 P.2d 814 (1985), where 
the court upheld a county ethics code requiring employees to 
disclose personal and private financial information. 

Painting Industry of Hawaii v. AIm, 69 Haw. 449, 746 P.2d 79 
(1987), where the court upheld the disclosure of a settlement 
agreement, ruling that it did not contain "highly personal and 
intimate" information. 

state v. Klattenhoff, 71 Haw. 598, 801 P.2d 548 (1990), 
rejecting an argument that a person has a reasonable expectation of 
privacy in personal bank records. 

The "Personal Autonomy" Cases 

state v. Mueller, 66 Haw. 616, 671 P.2d 1351 (1983), rejecting 
an argument that a person has constitutionally protected privacy 
right to engage in unsolicited prostitution in the person's own 
home. 

McCloskey v. Honolulu Police pepartment, 71 Haw. 568, 799 P.2d 
953 (1990), where the court refused to acknowledge that police 
officers have a privacy interest in their own urine, and ruled that 
whether or not a privacy interest was implicated the government has 
a compelling state interest to test police officers for drug use. 
[In Doe v. city and county of Honolulu, 8 Haw. App. 571, 816 P.2d 
306 (1991), the ICA ruled that firefighters could also be tested 
for drug use without interfering with their constitutional right to 
privacy. ] 

state v. Kam, where the court ruled that Hawaii's right to. 
privacy does protect the right to purchase (and sell) sexually 
explicit materials for private use in the home. [This decision 
goes beyond the federal decision of Stanley v. Georgia, 394 U.S. 
557 (1969), which protects the right to have sexually explicit 
materials in one's home, but not the right to purchase it.] 
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The Freedom of Expression 

The Federal Standard 

The U.S. Supreme Court has given broad protection for speech 
during the last 60 years. Various tests have been established to 
provide this protection, and the court has ruled that the 
government can suppress speech only if the speech presents a "clear 
and present danger," or if the government can establish that the 
speech advocates the violation of law and is made in a context in 
which listeners may act upon the advocacy, or if the government can 
establish a compelling state interest that justifies the 
suppression of the speech. 

During the 1991-92 term, two cases were handed down that 
appeared to weaken the Court's commi tment to protecting free 
expression: 

In Barnes v. Glen Theatres, Inc. (1991), the Court upheld an 
Indiana ordinance prohibiting persons from appearing "in a state of 
nudity" in any "public place," in the context of a night club with 
nude dancing. 

In Gentile v. State Bar of Nevada (1991), the Court upheld a 
rule of the Nevada Supreme Court that prohibited attorneys from 
making statements to the press that they know or reasonably should 
know will have a "substantial likelihood of materially prejudicing" 
an adjudicative proceeding. 

The Hawaii Standard 

Hawaii's appellate courts have had a tendency to avoid free 
expression cases in recent years. The only major cases are the 
defamation cases of Mehau v. Gannett Pacific Corp., 66 Haw. 133, 
658 P.2d 312 (1983), and Beamer v. Nishiki, 66 Haw. 572, 670 P.2d 
1264 (1983), where the court generally followed the federal 
approach to this subject. 

One example of the court's reluctance to address free 
expression issues is its one-word answer ("No") to the question 
posed by the federal district court in Burdick v. Takushi, 70 Haw. 
498, 776 P.2d 824 (1989), whether Hawaii's election officials are 
required by the Hawaii Constitution to permit the casting of write
in votes. The u. S. Supreme Court subsequently viewed this issue to 
be important enough to grant a writ of certiorari to consider this 
case. 

9 

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Religious Freedoms 

The Federal Standard 

Two recent cases indicate that federal courts may be less 
willing to accommodate religious practices in the face of 
generalized statutes that restrict conduct: 

Employment Division. Oregon Dept. of Human Services v. Smith, 
110 S. ct. 1595 (1990), permitted the state to deny unemployment 
compensation to a Native American who was fired from his job (as a 
drug counselor) because he ingested peyote as part of a supervised 
ritual of the Native American Church. 

Lyng v. Northwest Indian Cemetery Protective Association, 485 
U.S. 439 (1988), refused to interfere with the Forest Service's 
building of a road in an area viewed as sacred by a nearby Native 
American community. 

These cases appear to retreat from the spirit of accommodation 
found in Wisconsin v. Yoder, 406 U.S. 205 (1972), and Sherbert v. 
Verner, 374 U.S. 398 (1963). 

The Hawaii Standard 

The Hawaii Supreme Court used a similar approach in Dedman v. 
Board of Land and Natural Resources, 69 Haw. 255, 740 P.2d 28 
(1987), where it dismissed a claim by Pele Practitioners that the 
government's approval of drilling in the Kilauea Middle East Rift 
Zone would infringe upon their exercise of native religious 
practices. The court ruled that this activity did not sufficiently 
burden the religious beliefs to require any weighing of the 
government's activity against the religious claim. 

In state v. Lono, S.ct. No. 9571 (April 3, 1985), the court 
similarly dismissed (this time in an unpublished memorandum 
opinion) the religious claim made by members of the Temple of Lono 
to conduct religious ceremonies at Kualoa Regional Park without a 
permit. 
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