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The Honorable Walter B. Jones 
Chairman 
Committee on Merchant Marine and Fisheries 
u.s. House of Representatives 
Room 1334, Longworth House Office Building 
Washington, D.C. 20515-6230 

Dear Representative Jones: 

March 2, 1992 

This letter presents answers to the questions posed in your 
letter of February 7, 1992, regarding H.R. 3842, the Territorial 
Sea and contiguous Zone Extension and Enforcement Act of 1991. I 
have consulted with my colleague Professor M. Casey Jarman in 
preparing these responses and she agrees with these views. 

1. Why do you think it is important that Congress act to 
extend the sovereignty of the united states over the 12-mile 
territorial sea? 

As explained in pages 4-19 of the paper submitted with my 
testimony (David M. Forman, M. Casey Jarman, and Jon M. Van Dyke, 
Filling in a Jurisdictional Void: The New U.S. Territorial Sea), 
serious questions exist whether the President has the power acting 
alone to acquire territory for the united States. No comparable 
precedents exist where such an acquisition has occurred without the 
participation of Congress. It is necessary for Congress to act in 
order to clear up the uncertainty that now exists as to whether the 
united States has actually acquired the waters three-to-twelve 
nautical miles off its coasts. 

If Congress fails to act, it might be argued that Congress 
will have acquiesced to the President's assertion of power. This 
acquiescence could have long-term implications for the relationship 
between congress and the President and could be viewed as a 
weakening of the power of Congress. Congress should act, 
therefore, to assert its power and its views on this important 
subject. 

Are you suggesting that without Congressional action. the 
united states really does not have a 12-mile territorial sea? 

A strong argument can be made, as explained above, that the 
united states has not actually acquired the three-to-twelve 
nautical mile zone, because the President acting alone does not 
have the power to acquire territory for the united states. 
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2. Why do you think it is important for Congress to act to 
amend u.s. laws to conform to the extension of the territorial sea? 

without such amendments many ambiguities will continue to 
exist regarding whether U. S. laws apply in the three-to-twel ve 
nautical mile zone. As explained on pages 19-39 of our paper, some 
of these ambiguities are significant, and it is impossible to 
predict how a court would resolve them. In order to bring order to 
this area and allow persons to understand what laws apply where, it 
is urgent that Congress act to amend the ambiguous laws and 
determine which laws do in fact apply in the three-to-twel ve 
nautical mile zone. 

3. Can you foresee what kind of confusion there could be in 
the future if we continue to have a 12-mile territorial sea for 
international purposes and a 3-mile territorial sea for domestic 
purposes? 

As explained above, it will be impossible to determine which 
laws apply in the three-to-twelve nautical mile zone unless 
Congress systematically amends laws to state whether they are 
supposed to apply in this zone. It is impossible to divide the 
world of laws into those that apply "for international purposes" 
and those that apply "for domestic purposes." The Foreign 
Sovereign Immunities Act, discussed on page 25 of our paper, offers 
one of many possible examples. If a foreign government engages in 
commercial activity six miles from our coast, should it have 
immunity from a suit based on that commercial activity or not? It 
is impossible to answer that question with any confidence based on 
the present language of the statute. The other statutes discussed 
on pages 19-39 of our paper offer many other examples of similar 
ambiguities. 

4. One of your main recommendations is to give the states a 
greater say in the management of their offshore resources. One of 
the options you omitted is the states' use of the federal 
consistency provisions of the Coastal Zone Management Act« which we 
recently expanded. Shouldn't we give these new consistency 
provisions a chance to work before doing anything else with state 
jurisdiction? 

The new consistency provisions in the Coastal Zone Management 
Act (CZMA) are a positive step, but they should not be viewed as a 
panacea that can resolve the problems in this area. They do not 
establish a real partnership between the federal and state 
governments. The federal government retains the position of 
dominance. The federal government has a much greater information 
base, and without access to this information, the states cannot 
easily challenge a federal decision. 

The CZMA also leaves ambiguous the question of when 
conditional consistency agreements are permissible. This ambiguity 
limits the ability of the states to address permit applications 
with the sensitivity and sophistication that may be required. 
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The states and territories deserve to be recognized as full 
partners with the federal government and should be granted more 
management authority over the adjacent offshore areas. 

5. section 8 of my bill authorizes Sea Grant to conduct a 
study of the adequacy of existing state and federal laws to manage 
the resources of the 12-mile territorial sea. Do you agree it 
would be a good idea to study fundamental state-federal management 
issues before changing state jurisdiction? Do you have any 
recommendations how this study should be conducted? 

A lot of studying has already occurred on these issues. The 
literature is full of material on state-federal management issues 
and the existing state and federal laws on the offshore waters. It 
seems clear that changes are needed and that the coastal states and 
territories should be granted more authority to manage the offshore 
resources. 

Some new research is nonetheless warranted to focus on the 
best ways of managing these resources in a coherent and 
comprehensive fashion. I am attaching to this letter materials 
related to the Ocean Governance Study Group, which has recently 
been formed to focus on these issues. This Group is a consortium 
of academicians from across the country, supported by policy-makers 
who serve as advisors. . Its membership includes most of the 
scholars who have addressed these issues over the years; its 
steering group consists of faculty members from the University of 
California at Berkeley, the University of Delaware, and the 
University of Hawaii at Manoa, and its activities so far have been 
supported by the Sea Grant College Programs across the country. 
The group met most recently in Honolulu in January 1992, and I am 
enclosing the agenda of that meeting and the draft research agenda 
that this group has been considering. A final report of that 
meeting is now being prepared which should be ready in the next 
several weeks. 

This Ocean Governance Study Group appears to be the group that 
would be most capable of conducting the systematic 
interdisciplinary research needed to address the remaining 
management issues, and this Group has already begun to work 
together on these issues. Because of the diverse membership of 
this group, it can call upon experts from each region and each 
discipline to work together to address the current problems. As I 
mentioned in my testimony on February 4, the $100,000 figure listed 
in section 8 of H.R. 3842 appears to be too low to support the 
research needed, unless it were to be supplemented with existing 
Sea Grant funds. 

6. Professor Van Dyke, you stated in your written testimony 
that: "Granting states authority in the entire territorial sea, to 
twelve miles. would eliminate many of the conservation problems 
that have occurred in the past." Why are you so confident that 
granting the states full authority over the 12-mile territorial sea 
would be more protective of. for example. fishery resources than 
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the current management regime under the Magnuson Fishery 
Conservation and Management Act? 

Most of the Regional Councils established under the Magnuson 
Act are widely viewed as not working effectively because they have 
been captured by commercial or recreational interests. The coastal 
states themselves are more likely to balance the competing 
interests appropriately, because state decisionmakers will be 
accountable to the residents of the state as a whole and are less 
likely to be dominated by narrow interest groups. Because the 
residents of the coastal areas have such an important long-term 
stake in ecological vitality of the offshore region, they are more 
likely to focus on the environmental concerns and to make sure that 
the renewable resources are in fact being renewed properly. The 
state policymakers can ensure that onshore activities that may 
affect the ocean resources--such as dams on spawning rivers and 
land-based activities that may produce ocean pollution--are 
undertaken only after the implications of these activities on the 
ocean environment are fully understood and the negative impacts are 
reduced to a minimum. In addition, the Public Trust Doctrine is 
more fully developed under state law, and thus the public's 
interest in offshore developments are more likely to be recognized. 
The states can of course continue to work with neighboring states 
as appropriate to address resource issues that require cooperation. 

7. One proposal you make is to give those states with 
interest and capacity in offshore resources greater control, while 
leaving to other states management in the 3-mile zone. How would 
this inconsistent approach to resources management work? 

The word "flexible" better describes this approach than the 
word "inconsistent. II Many examples can be cited to provide 
analogies for this approach. In section 402 of the Clean water 
Act, the federal government establishes minimum criteria for the 
states to meet with regard to the National Pollution Discharge 
Elimination System, but the states are allowed to take over 
permitting and enforcement responsibilities if they are able to 
meet these criteria. The Marine Mammal Protection Act and the 
Resource Conservation and Recovery Act similarly allow the states 
to take over permitting and enforcement responsibilities if they 
meet federal guidelines. 

This flexible approach is appropriate in the offshore area, 
because the resources and conflicts vary so markedly from region to 
region. Alaska offers an oft-cited example of a state that has put 
SUbstantial resources into managing its offshore resources, where 
the federal agencies tend to defer to the state decisionmakers. 
Many other coastal states and territories are eager to develop 
their resources similarly, but a few are less eager because their 
resources are limited or their priorities are elsewhere. Using the 
examples cited above, the federal government should encourage those 
interested states and territories to play a greater role in 
managing the offshore resources, while at the same time maintaining 
its position in those areas where the coastal residents are less 
interested in undertaking these responsibilities. 
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8. One of your specific recommendations, at page 63 of your 
written statement, is to "apply minimum federal standards to state 
and federal waters while allowing more restrictive state 
regulations to extend to federal waters". What would happen if one 
state had a more restrictive regulation that did not allow any 
fishing in the 12-mile territorial sea, but the citizens of other 
states traditionally fished in this area? 

If a state had authority over the twelve-nautical-mile area 
and decided it was necessary to curtail fishing for environmental 
reasons, or in order to protect a species against over-fishing, 
such a decision would be binding on citizens of other states. A 
similar result could occur today in the three-nautical-mile area. 
A state could not, however, restrict commercial fishing by u.s. 
citizens from other states unless it also restricted such activity 
by its own citizens, because of the constraints of the Privileges 
and Immunities Clauses in the u.s. Constitution. This constraint 
tends to ensure that a state decision to close a fishing ground 
would be made only when the circumstances actually require such a 
result. 

I hope these answers are helpful to you. Please let me know 
how else I can be of assistance. 

Best wishes, 

Jon M. Van Dyke 
Professor of Law 
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