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MESSAGE: Enclosed are two documents designed to be submit.ted· by a 
member of the South Pacific Forum to the Forum for adopt1on·-next 
month. The "Factual Background" is identical to the two documents,.' 
because the setting is of course the same for the two proposa"is.
This "Factual Background" is somewhat understated, but I wanted the 
material to be irrefutable so it is all taken directly from the 
1983-84 Atkinson Report. 

Please let me know if you have any suggestions for changes and 
improvement, either with regard to the format or the sUbstance of 
ei ther or both proposals. I will be in my office here until 
Friday, June 21 (Saturday, June 22 for you), but will then be 
traveling most of the following week, to Maui for a meeting of 
Pacific islanders on Monday and then to China for a meeting on the 
East China Sea from Tuesday to Sunday, June 30. If you want me to 
make any changes or additions, therefore, it would be best to let 
me know this week. 

I have spent six hours on the research and writing of these 
two documents, so the bill for my services is $600 (U.S.). 

Please let me know if you want any more help on this project, 
or any other project you are working on. 

Best wishes, 

~ M. Van Dyke 
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The South Pacific Forum Requests the Government of France to Adhere 

to Its obligations Under Articles 12 and 16 of the 1986 Convention 

for the Protection of the Natural Resources and Environment of the 

South Pacific Region by Preparing and Disseminating an 

Environmental Impact Assessment of xts Testing of Nuclear Weapons 

at Moruroa and Fangatauf. Atolls 

Factual Background. 

France has tested nuclear weapons at Moruroa and Fangataufa 

Atolls in French Polynesia since 1966, averaging about six tests 

per year. since 1974, the tests have been conducted underground 

within. the structures of these atolls, which consist of volcanic 

and limestone rock separated by a layer of clay. Several serious 

accidents have occurred during these underground nuclear tests, 

causing submarine landslides and slumping on an number· of 

occasions. Both of these low-lying atolls are subject to periodic 

storms and tsunamis (tidal waves) that can sweep across the surface 

of the islands. 

Access to these islands for study by outside observers has 

been strictly limited by the French government, raising concern 

that the environment around these atolls is being polluted, with 

serious future consequences for this area and its surrounding 

waters. One team of five scientists from New Zealand, Australia, 

and Papua New Guinea was permitted to visit Moruroa Atoll for four 

days in October 1983. See Report of a New Zealand, Australian, and 

Papua New Guinea Scientific Mission to Mururoa Atoll (New Zealand 
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~ Ministry of Foreign Affairs, Wellington, 1984). These scientists 

stated that they were not permitted to have access to all regions 

of the atoll, but they nonetheless reported a number of 

observations creating cause for concern: 

***"In a number of important issues Mission findings have 

proved to be at variance with French claims." Id. at 7. 

*** The submarine slides and slumps have stripped lithe outer 

rim of the atoll of its protective impermeable skin, II a development 

that is n[f]ar from being inconsequential." Id. at 98. II [T]he 

effect of any slump of the upper slope of the atoll is strip the 

atoll of its outer protective impermeable skin." I.Q.. at 97. 

*** "Fissuring and removal of apron limestones through 

submarine slides will both serve to increase vertical and 

horizontal water transport through the limestones." Id. at 102. 

*** liThe French claim that any leakage from the volcanics to 

the limestones will be stopped by the impermeable transition zone 

is not borne out by the data inspected." Id. at 8. liThe 

limestones provide avenues of lateral movement of seawater between 

the ocean and the lagoon •••• The highly variable thickness, and the 

predominance of porous limestone over impermeable clay, must call 

into doubt the ab~lity of the transition zone to act as an 

impermeable barrier to potential leakage and an absorber, and 

director, of the impinging seismic energy generated by 

detonations •••• There is sufficient permeability to envisage flows 

comparable to the 1 m per year estimated in the Tazieff report." 

Id. at 105. 
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*** "At the underground test sites water is available for 

leaching the radioactive material, and mechanisms exist for the 

transport of this contaminated water to the biosphere at least in 

the long-term (greater than 500 y[ears])II Id. at 132. 

*** liThe radioactive residues of underground testing can with 

some justification be equated to high-level radioactive waste. It 

is not expected that Mururoa would meet the generally accepted 

criteria on site selection for a geologic repository for high-level 

radioactive wastes." Id. at 133. 

These observations make it clear that the potential for 

substantial pollution exists at Moruroa and Fangataufa. This 

scientific language can be paraphrased to state that highly toxic 

high-level wastes are left in the cavity after each underground 

nuclear test, that the structure of the atoll is volcanic and 

porous, and that over time the waters will almost inevitably move 

through the volcanic material and transfer the highly toxic 

radioactive material into the surrounding marine environment. 

Furthermore, because of the restrictions that were put on the 1983 

scientific mission, and on all other scientists who have sought to 

study this region, the present pollution of the atolls and their 

surrounding waters cannot be ruled out. 

The Legal Regime Governing Underground Nuclear Testing in the 

Marine Environment. 

The Government of France has ratified the 1986 Convention for 

the Protection of the Natural Resources and Environment of the 
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South Pacific Region, reprinted in 26 I.L.M. 38 (1987). This 

treaty has two provisions of particular relevance to the nuclear 

testing in French Polynesia: 

Article 12 
TESTING OF NUCLEAR DEVICES 

The Parties shall take all appropriate measures to 
prevent, reduce and control pollution in the Convention 
Area which might result from the testing of nuclear 
devices. 

***** 
Article 16 

ENVIRONMENTAL IMPACT ASSESSMENT 

1. The Parties agree to develop and maintain, with the 
assistance of competent global, regional and sub-regional 
organisations as requested, technical guidelines and 
legislation giving adequate emphasis to environmental and 
social factors to facilitate balanced development of 
their natural resources and planning of their maj or 
projects which might affect the marine environment in 
such a way as to prevent or minimise harmful impacts on 
the Convention Area. 

2. Each Party shall, within its capabilities, assess the 
potential effects of such projects on the marine 
environment, so that appropriate measures can be taken to 
prevent any substantial pollution of, or significant and 
harmful changes within, the Convention Area. 

3 • wi th respect to the assessment referred to in 
paragraph 2, each Party shall, where appropriate, invite: 

(a) public comment according to its national procedures, 

(b) other Parties that may be affected to consult with it 
and submit comments. 

The results of these assessments shall be communicated to 
the organisation, which shall make them available to 
interested Parties. 

These two articles leave no doubt about the obligation of the 

Government of France to address the problems of pollution to the 
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~ marine environment that have resulted or may resul t from the 

nuclear testing in French Polynesia. One of the responsibilities 

of the French government in undertaking this responsibility is to 

prepare and disseminate a comprehensive environmental impact 

assessment to evaluate the environmental consequences of its 

continued testing activities. 

At the time of its ratification of the 1986 Convention, France 

attached a reservation stating that it would not be b.ound to a 

definition of "pollution" by radioactive materials in Article 12 

lito a degree less than that prescribed by the recommendations of 

the International Atomic Energy Agency (IAEA)." This "reservation" 

does not appear to introduce a major change to France's obligations 

under the Convention, because Article 2 (f) refers to the lAEA 

standards and recommendations in its definition of "pollution. II 

Article 5(4) also states that "[t]he Parties shall [take] into 

account existing internationally recognised rules, standards, 

practices and procedures" in developing "measures to prevent, 

reduce and control pollution from all sources." 

France--along with all the other Contracting Parties-- has 

accepted the responsibility to address the pollution issue, and 

Articles 12 and 16 together certainly establish the duty to prepare 

and disseminate a comprehensive environmental impact assessment 

with regard to the potential of France's nuclear weapons testing 

program to pollute the marine environment. An examination of the 

text of Article 16 can leave no doubt on this matter. 
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Paragraph 1 of Article 16 refers to "major projects which 

might affect the marine environment." The conduct of underground 

nuclear tests in small fragile volcanic atolls certainly falls 

within this phrase. The conclusions reached by the 1983 

scientific mission quoted above indicate without doubt that the 

nuclear weapons testing program has the definite potential to 

pollute the marine environment in coming years. 

Paragraph 2 of Article 16 then states explicitly that "Each 

Party shall, within its capabilities, assess the potential effects· 

of such projects on the marine environment, so that appropriate 

measures can be taken to prevent any substantial pollution of, or 

significant and harmful changes within, the Convention Area." 

France certainly has the capability to carry out a full-scale 

environmental assessment. No exceptions are provided for "national 

-security" or any similar activities; the obligation is absolute. 

Nor does the Article somehow "grandfather" in existing activities. 

The obligation to assess in Paragraph 1 refers to all "major 

projects. II This phrase must include ongoing projects as well as 

those planned for the future. 

The reference in Article 12 to nuclear testing makes it clear 

that the drafting parties were particularly concerned about the 

pollution that could be created by nuclear testing. In fact, the 

negotiating record is filled with statements by the delegates and 

experts expressing concern about the potential pollution that could 

be caused by nuclear testing, so there can be no doubt that this 

issue was a major concern of the contracting parties. 
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One other item from the negotiating history reinforces the 

conclusion that France must prepare an environmental impact 

assessment for its nuclear weapons testing program. During the 

November 1986 High-Level Conference which completed the negotiating 

process, the Government of the Solomon Islands sent a telex 

requesting that the word "impact" be removed from the title of 

Article 16 because of its belief "that the word 'impact' implied 

that the assessment was undertaken after the environmental damage 

had occurred." The change was not made because .. [t]he meeting 

agreed that this was not the interpretation that it placed on 

inclusion of the word 'impact' and agreed that the title should 

remain unchanged." Report of the High-Level Conference on the 

Convention for the Protection of the Natural Resources and 

Environment of the south Pacific, N.oumea, November 1986. The 

senior officials at this final negotiating session, therefore, 

recognized that the environmental impact assessment must be done 

prior to the undertaking of a project that can impact the 

environment. For an' ongoing project like an underground nuclear 

weapons testing program with such a strong potential to impact the 

environment, an assessment must be undertaken when the obligations 

of the Convention take effect. 

Paragraph 3 of Article 16 then says that when undertaking an 

assessment, "each Party shall, where appropriate, invite: 

(a) public comment according to its national procedures, 

(b) other Parties that may be affected to consult with it and 

submit comments." 
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~ A project like an underground nuclear weapons testing program is 

clearly one where it would be "appropriate" for "public comment" 

and consultation with "other Parties that may be affected" by the 

nuclear testing. In such "appropriate" situations, the 

responsibility to obtain public comment and to consult becomes 

obligatory. The final sentence of Article 16 requires the Ilresults 

of these assessments II to be II communicated to the Organisation, 

which shall make them available to interested Parties. II 

In summary, the obligation to prepare and disseminate a 

comprehensive environmental impact assessment is explicit under the 

1986 Convention for the Protection of the Natural Resources and 

Environment of the South Pacific Region, and the assessment process 

requires public input and conSUltation with other affected parties. 

~ It might also be added that this requirement can also be found 

in Articles 204-206 of the 1982 united Nations Law of the ~ea 

Convention, which has now been ratified by more than 40 countries 

and is thought by many--particularly with regard to its. 

environmental provisions--to constitute a codification of customary 

international law. 
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The South Pacific Forum Requests the South Pacific Regional 

Environmental programme to Establish a Project Designed to Address 

"the Prevention, Reduction and Control of Pollution which Might 

Result from NUclear Testing". 

The 1991-1995 Action Plan for Manaaing the Environment of the 

South Pacific Region, which was adopted by the South Pacific 

Regional Environmental Programme (SPREP) in March 1991, states as 

an "Objective" that SPREP should "[a]dvise governments and regional 

organisations, as required, on regional and national environmental 

issues and approaches on how to address them, in particular: on 

the prevention. reduction and control of pollution which might 

result from nuclear testing, and from importing, transporting, 

~ storing or destroying toxic and hazardous wastes or weapons." 

(Emphasis added.) This priority objective reflects the 

longstanding concern of many Pacific Islanders about the potential 

pollution that may be created by the continuing testing of nuclear 

weapons by France at the low-lying volcanic atolls of Moruroa and 

Fangataufa in French Polynesia. In order to pursue this objective, 

SPREP should establish a project that would bring together 

scientists from the contracting parties to evaluate the efforts of 

France to control the pollution potential of its nuclear weapons 

testing program and, if necessary, to advise France on how to 

improve its pollution control procedures. 
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Factual Background. 

France has tested nuclear weapons at Moruroa and Fangataufa 

Atolls in French Polynesia since 1966, averaging about six tests 

per year. since 1974, the tests have been conducted underground 

within the structures of these atolls, which consist of volcanic 

and limestone rock separated by a layer of clay. Several serious 

accidents have occurred during these underground nuclear tests, 

causing submarine landslides and slumping on an number of 

occasions. Both of these low-lying atolls are subject to periodic 

storms and tsunamis (tidal waves) that can sweep across the surface 

of the islands. 

Access to these islands for study by outside observers has

been strictly limited by the French government, raising concern 

that the environment around these atolls is being polluted, with 

serious future' consequences for this area and its surrounding 

waters. One team of five scientists from New Zealand, Australia, 

and Papua New Guinea was permitted to visit Moruroa Atoll for four 

days in October 1983. See Report of a New Zealand, Australian, and 

Papua New Guinea Scientific Mission to Mururoa Atoll (New Zealand 

Ministry of Foreign Affairs, Wellington, 1984). These scientists 

stated that they were not permitted to have access to all regions 

of the atoll, but they nonetheless reported a number of 

observations creating cause for concern: 

***"In a number of important issues Mission findings have 

proved to be at variance with French claims." Id. at 7. 
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*** The submarine slides and slumps have stripped "the outer 

rim of the atoll of its protective impermeable skin," a development 

that is "[f]ar from being inconsequential." Id. at 98. "[T]he 

effect of any slump of the upper slope of the atoll is strip the 

atoll of its outer protective impermeable skin." Id. at 97. 

*** "Fissuring and removal of apron limestones through 

sUbmarine slides will both serve to increase vertical and 

horizontal water transport through the limestones. 1I Id. at 102. 

*** "The French claim that any leakage from the volcanics to 

the limestones will be stopped by the impermeable transition zone 

is not borne out by the data inspected. .. Id. at 8. "The 

limestones provide avenues of lateral movement of seawater between 

the ocean and the lagoon •••• The highly variable thickness, and the 

predominance of porous limestone over impermeable clay, must call 

into doubt the ability of the transition zone to act as' an 

impermeable barrier to potential leakage and an absorber, and 

director, of the impinging seismic energy generated by 

detonations •••• There is sufficient permeability to envisage flows 

comparable to the 1 m per year estimated in the Tazieff report ... 

Id. at 105. 

*** "At the underground test sites water is available for 

leaching the radioactive material, and mechanisms exist for the 

transport of this contaminated water to the biosphere at least in 

the long-term (greater than 500 y[ears])" Id. at 132. 

*** "The radioactive residues of underground testing can with 

some justification be equated to high-level radioactive waste. It 
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is not expected that Mururoa would meet the generally accepted 

criteria on site selection for a geologic repository for high-level 

radioactive wastes." Id. at 133. 

These observations make it clear that the potential for 

sUbstantial pollution exists at Moruroa and Fangataufa. This 

scientific lan~age can be paraphrased to state that highly toxic 

high-level wastes are left in the cavity after each underground 

nuclear test, that the structure of the atoll is volcanic and 

porous, and that over time the waters will almost inevitably move 

through the volcanic material and transfer the highly toxic 

radioactive material into the surrounding marine environment. 

Furthermore, because of the restrictions that were put on the 1983 

scientific mission, and on all other scientists who have sought to 

study this region, the present pollution of the atolls and their 

surrounding waters cannot be ruled out. 

The Proposed Project 

Because of the many unanswered questions raised by the 1983 

scientific mission, it is crucial that additional information be 

made available to the Pacific Island community, and in particular 

to the countries who are parties with France to the 1986 Convention 

for the Protection of the Natural Resources and Environment of the 

South Pacific Region. Article 12 of that Convention requires 

parties to "take all appropriate measures to prevent, reduce and 

control pollution in the Convention Area which might result from 

the testing of nuclear devices." This Article should be seen as 
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shifting the burden to a testing nation to prove that it is taking 

naIl appropriate measures to prevent, reduce and control 

pollution ••• which might result from the testing of nuclear 

devices." And it is certainly appropriate for scientific 

observers from other nations to evaluate whether a contracting 

party is in fact taking naIl appropriate measures" to reduce 

pollution from its activities. 

This project should therefore consist of a group of scientists 

from the contracting parties--including French scientists--who 

should meet to establish proper criteria to evaluate France.'s 

pollution control activities. They should then meet with French 

officials to discuss the measures France has taken to control 

pollution that could potentially be created by the nuclear weapons 

~ testing program. Finally, the scientists should visit Moruroa and 

Fangataufa to observe the French efforts to control pollution and 

prepare a 'report on their observations. This report should include 

suggestions to France, where needed, regarding additional steps. 

that could be taken to strengthen the pollution control efforts. 

If suggestions for improved procedures are included in the 

report, France should be asked to report at subsequent SPREP 

meetings regarding the steps it has taken to reduce the potential 

for pollution. 
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