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Report Regarding the Authority of a Public-Access Television Station 
to Impose Restrictions on Individuals and Groups Submitting Shows for 

Broadcast 

This report has been prepared to address the central issue raised in the case 

of Morales v. Na Leo '0 Hawaii, Inc., Civil No. 04-00107 HG-LEK, which is: 

whether a public-access television station has the authority to impose conditions 

and restrictions on the citizen-producers who submit shows for broadcast, in order 

to ensure that the station's transmissions comply with federal and state law. The 

answer is clearly "yes," that public-access television stations have the authority 

and indeed the responsibility to impose certain restrictions on those who submit 

shows for broadcast, so that the station's broadcasts comply with federal and state 

laws. 

Factual Background: Na Leo '0 Hawaii is an autonomous nonprofit 

organization established for the purpose of providing public-access television 
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broadcasting in the County of Hawaii (the Big Island). It invites citizens to submit 

programming for broadcast, but requires them to sign a form in which they 

confirm that their programming "complies with applicable Federal and State 

statutes and regulations with respect to cable programming and broadcasting." 

This form also requires the producer to 

"certify that the Program does NOT contain any of the following: 
"a. Obscene or indecent matter as defined in the 1992 FCC 

guidelines ... 
"d. Material which constitutes libel, slander, invasion of 

privacy or publicity rights, unfair competition, violation of trademark 
or copyright, or which might violate any local, state or federal law ... " 

The form further requires the producer to "certify that I have obtained approvals, 

clearances, licenses, etc., for the use of any material which is contained in my 

Program," including "approvals by ... music licensing organizations, copyright 

owners .... " The form also requires the producer to "agree to indemnify and hold 

harmless the State ofHawai'i, Oceanic Time Warner Cable, Na Leo 0 Hawai'i, 

Inc .... from any and all liability and injury ... arising from ... claims ... for the 

infringement of common law or statutory copyright. .. " This form is a relatively 

standard one used by many cable channels providing public, educational, and 

governmental (PEG) broadcasting. See, e.g., Goldberg v. Cablevision Systems 

Corp., 281 F.Supp.2d 595, 599-600 (E.D.N.Y. 2003). 

2 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



Mr. Morales has refused to sign this document, but still apparently wishes to 

have his shows broadcast on Na Leo '0 Hawaii. Because of this failure to sign, 

the station has refused to broadcast his submissions. The station has expressed 

some concerns about Mr. Morales's previous shows. These concerns involved 

"indecent matters," including one show that involved a dildo, another that 

involved a man finding his penis again, and another that was said to involve a 

scantily clad woman who put a condom over a man's fingers, sprayed whipping 

CrealTI on the condom, and discussed the blow job she was giving him. Concerns 

were also raised regarding possible copyright infringement with regard to a show 

that contained music and audio footage featuring the Beatles playing "Rock and 

Roll Music" and five minutes of footage from the 1931 Marx Brothers' movie 

"Duck Soup." On November 24, 2003, because of its conclusion that the use of 

these segments without copyright releases violated federal law, Na Leo suspended 

Mr. Morales for a period of six months. Letter from Juergen Denecke, General 

Manager ofNa Leo, to John Morales, November 24,2003. Despite these 

concerns, however, Na Leo indicated to Mr. Morales that he would be permitted to 

submit additional programming, provided that he signed the required access form 

described above. 

Mr. Morales has also been excluded from physically coming to and utilizing 
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the premises and equipment ofNa Leo '0 Hawaii on previous occasions because 

of several situations in which he was verbally and physically abusive toward the 

Na Leo staff and refused to adhere to the rules governing use of the Na Leo 

equipment. On May 31, 2002, for instance, he was suspended for 90 days from 

utilizing the Na Leo facilities because of using foul language at the facility one 

occasion and directed toward a staff member on another occasion. Letter from 

Juergen Denecke, Na Leo General Manager, to John Morales, May 31, 2002. 

Public-Access Cable Channels Cannot Exercise Editorial Control Over 
Programming, But Can Exclude Material by Enforcing the Boundaries of the 
Categories They Offer. 

At the outset, it should be observed that even television stations wholly 

owned by the government are allowed to exercise viewpoint-neutral journalistic 

discretion with regard to decisions regarding programming. Arkansas Educational 

Television Comm 'n, 523 U.S. 666 (1998). Numerous decisions of all types must 

be made by those managing broadcasting operations with regard to the timing and 

presentation of programming, and courts have deferred to the decisions made for 

journalistic or sound management reasons unless it is these decisions have been 

made in bad faith or favor one viewpoint over another. Id. 

Public access channels like Na Leo' 0 Hawaii have been created and now 
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operate pursuant to the Federal Cable Act, 47 U.S.C. sec. 521 et seq., which 

authorizes local franchising authorities to require cable operators to provide 

public, educational, and governmental (PEG) channel capacity on their systems. 

See 47 U.S.C. secs. 531(a). Although linked through this statute to a 

governmental decision, these channels are established as autonomous, nonprofit 

organizations and operate independently from the government. They receive their 

primary funding from the cable operator rather than the government and have no 

direct supervision frotTI the government. Although the cases are somewhat 

inconsistent on the question whether public-access channels are "state actors" in a 

formal sense,l it is not necessary to resolve that question in this matter because 

1 Among the cases that have concluded that cable companies operating public
access cable stations are not state actors are Glendora v. Marshall, 947 F .Supp. 707, 
712 (S.D.N.Y 1996), aff'd, 129 F.3d 113, 1997 WL 638239 (2d Cir. 1997)(holding 
that cable operator and related individuals were not '" state actors' under either a 'state 
function' or 'symbiotic relationship' approach to the state action doctrine"); Glendora 
v. Malone, 101 F.3d 1393, 1996 WL 678982 (2d Cir. 1996)(unpublished)("it is 
doubtful that TCI [the cable operator] can be considered a 'state actor' for purposes 
of the First Amendment or for Section 1983 liability"); Alliance for Community 
Media v. FCC, 56 F .3d 105 (D.C. Cir. en banc 1995)(ruling that public-access 
channels should not be viewed as state actors), aff'd in part and rev' d in part on other 
issues sub nom. Denver Area Educataional Telecommunications Consortium, Inc. v. 
FCC, 518 U.S. 727 (1996); Glendora v. Tele-Communications, Inc., 1996 WL 
721077 (S.D.N.Y. 1996)( concluding that employees ofa company operating a public 
access television program were not state actors, because the station was not providing 
a "public function" and that state was not significantly involved in the operation of 
the station); Glendora v. Cablevision Systems Corp., 893 F.Supp. 264, 269-70 
(S.D.N.Y. 1995)(ruling that a privately-owned cable operator that provides public-
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even ifNa Leo were considered to be a state action it would still have the authority 

and responsibility under its statutory mandate to make certain boundary 

determinations regarding the appropriateness of programming for broadcast and to 

refuse to deal with those producers who refuse to comply with their requirements. 

The specific issue raised by Mr. Morales was considered recently in 

Goldberg v. Cablevision Systems Corp., 193 F.Supp.2d 588 (E.D.N.Y. 2002) and 

281 F.Supp.2d 595 (E.D.N.Y. 2003). In that case, Robert M. Goldberg refused to 

sign the access user contract as presented to him by the public access channel in 

access channels is not a "state actor" because operating an entertainment facility is 
not a traditional function of a government and because state regulation does not 
transform a private actor into a state actor); 

Among those opinions that have concluded that public-access channels are 
"state actors" at least for some purposes are Demarest v. Athol/Orange Community 
Television, Inc., 188 F.Supp.2d 82, 90 (D.Mass. 2002)(citing Lebron v. National 
Railroad Passenger Corp., 513 U.S. 374, 400 (1995), for the proposition that when 
the government creates a corporation by special law for the furtherance of 
governmental objectives and retains for itself the power to appoint the directors of the 
corporation, "the corporation is part of the Government for purposes of the First 
Amendment"); Jersawitz v. People TV, 71 F.Supp.2d 1330, 1338 (N.D.Ga. 
1999)("People TV is an agency of the City for purposes of guaranteeing 
constitutional rights, and a claim pursuant to Section 1983 is the appropriate way to 
attelnpt to secure those rights."); Hawaii Office of Information Practices Opinion 
Letter No. 02-08 (2002), 2002 WL 31126635 (concluding that the public-access 
channels on Kauai and 0' ahu are sufficiently linked to the state that they must 
comply with the open-meeting requirements of Chapter 92F of the Hawaii Revised 
Statutes)(Olelo has brought a declaratory action in the First Circuit Court of the State 
of Hawaii challenging this opinion). 
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Oyster Bay, New York, and the channel then refused to air his programs. The 

access user contract involved in that case appears to have been the same in all 

important respects to the contract utilized by Na Leo '0 Hawaii. See id., 281 

F.Supp.2d at 599-600. The U.S. District Court for the Eastern District of New 

York ruled that although Section 531(e) of the Federal Cable Act "prohibits a 

cable operator froln exercising any' editorial control' as to programing within the 

PEG categories, it is well-established that 'cable operators may enforce the 

boundaries of the categories they are obliged to offer ... without violating section 

531(e).'" Id. at 603 (quoting/rom Time Warner Cable v. Bloomberg, L.P., 118 

F .3d 917, 928 (2d Cir. 1997)). Utilizing this principle, the court explicitly 

concluded that the cable operator's "refusal to cablecast Goldberg's programs 

without a signed and unaltered Access User Contract from Goldberg does not 

constitute an exercise of editorial control" because "[t]he decision not to cablecast 

the plaintiff s prograITIS was not based on the nature or content of the programs." 

193 F .Supp.2d at 594. The court explained that the cable operator was simply 

seeking to enforce its rules, "which action is mandated by the Town and permitted 

by the Cable Act." Id. at 595. "Having given cable operators permission to 

establish rules and procedures for the use of public access channels, see 47 U.S.C. 

sec. 531(b), Congress must have expected the cable operators to implement and 
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enforce those regulations." Id. at 596 (citing Time Warner Cable v. Bloomberg, 

L. P., 118 F.3 d 91 7, 928 (2d Cir. 1997)). See also Goldberg v. Cablevis ion 

Systems Corp., 261 F.3d 318,325 (2d Cir. 2001)(reaffirming the holding of Time 

Warner Cable v. Bloomberg, L.P., supra, "that a cable operator may, without 

seeking the assistance of a court, refuse to cablecast on a public access channel 

any programming that does not meet the legal criteria for disseminaation in that 

foruln"). 

Another strong precedent supporting the position ofNa Leo '0 Hawaii is 

Jersawitz v. People TV, 71 F.Supp.2d 1330 (N.D.Ga. 1999). Jack Jersawitz had 

been producing a show for Atlanta's public access channel People TV for many 

years. After his tilne slot was moved from 6:00 p.m. Wednesday to 10:00 p.m. 

Friday, Mr. Jersawitz entered into a meeting between People TV and its producers 

with a camera, attempting to record the meeting. Id. at 1334. When he refused the 

request to turn off his camera, the meeting was brought to a close. Mr. J ersawitz 

also sent several letters to melnbers of the staff of People TV denouncing theln in 

strong terms. Id. at 1343. Subsequently, he was given a letter "informing him that 

he was no longer welcome on the property of People TV, Inc., and that he would 

be arrested for criminal trespass if he entered the land or premises for any reason." 

Id. at 1334. The court upheld the action of People TV, concluding that its 
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facilities and programming are a "nonpublic forum," id. at 1342 (citing Arkansas 

Educational Television Comm 'n, 118 S.Ct. at 1642), that regulations governing 

nonpublic forums need only be "reasonable," id. at 1345, and that "[m]aintaining 

peace in the workplace of a governmental agency is a legitimate interest which 

Inay justify limitations on a person's speech." Id. 

The rules and regulations at issue here, those requiring that every 
producer be respectful of all others at the People TV production facility, are 
reasonably designed to create a peaceful workplace and are viewpoint 
neutral. ... People TV's action in barring Plaintiff from the production facility 
was reasonable under the circumstances and did not violate Plaintiff s First 
Amendment rights. 

Id. at 1345. 

Also providing support for Na Leo's position regarding Mr. Morales is 

Demarest v. Athol/Orange Community Television, 188 F .Supp.2d 82 (D.Mass. 

2002), where the court refused to issue an injunction against the public-access 

station's requirement that producers of programming notify the station of 

programs that were "potentially offensive." This requirement obliged producers to 

"flag programming which contains 'extreme slang or vulgar language', 'sexual 

activities', 'extreme acts or depictions of violence', or 'depictions of a graphic 

nature. '" Id. at 98. The court recognized that such a requirement was appropriate 

to allow the station to place such shows at times when children were less likely to 
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watch them and noted that "[t]his restriction imposes a minimal burden on 

producers, who are most familiar with the content of their programs." Id. at 99. 

Conclusion 

Based on the reasoning of the cases described above, it is my professional 

opinion that Na Leo '0 Hawaii had the authority and responsibility to require Mr. 

Morales to sign the access form described above and to decline to broadcast his 

shows until he agrees to sign the form. This requirement helps to enable public

access television stations to meet their statutory requirements to ensure the 

station's transmissions comply with federal and state law. Na Leo was also within 

its rights and responsibilities in suspending Mr. Morales from using their premises 

and equipment for defined periods of time because of his disruptive behavior 

toward the Na Leo staff. 
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