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It's a great honor to be included on this program. 

I've been at the U.H. Law School now for five years and 

one of the great joys of teaching and working here has been 

to work with the Hawaiian law students and others from the 

Hawaiian community. Many of the ideas I will be sharing 

with you today were developed by the Hawaiian law students 

I've been working with.* 

When I first came out here I was of course moved by the 

plight of the Hawaiian peop1e·who seemed largely excluded from 

their own islands. 

The situation seems brighter today -- although much 

work remains. This meeting and the forthcoming formation of 

OHA mark major milestones in the renaissance of the Hawaiian 

people. 

I'm honored and humbled to be part of this historic 

occasion with you today. 

*Particu1ar thanks are owed to Karen Blondin and Dayna Dias for 
their help with some of the research and writing on Hawaiian 
legal history. 
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Is there a Constitutional Problem Related to the Estab

lishment of OHA or· any other special program aimed at Native 

Hawaiians? 

The General Rule: 

The government must provide equal protection to all 

citizens. 

Discrimination based on race is not .permitted because 

race is not generally related to legitimate decision-making 

criteria. 

Our emphasis in general is to treat each person as an 

individual, and to evaluate each person as an individual, 

rather than either to grant or to deny benefits based solely 

on a person~ race or ethnic origin. 

* * * 

This general rule has not been applied in cases involving 

the Native Peoples of America because these people have had a 

distinct historical relationship with the United States and 

because these people have specific political claims against 

the United States government. 

* * * 

Let me begin by outlining the policy reason that have 
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justified acknowledging the unique status of native peoples. 

Three policy reasons have historically been cited to 

explain why native peoples are given a strong preference in our 

legal system: 

First, all ethnic gr?ups except for native peoples agreed 

at some level or other to participate in the multi-ethnic 

society that we have in the United States. Every other immigrant 

group came to the United States understanding that this new 

country consisted of a multi-ethnic community and implicitly 

agreeing to participate in such a culture.* The native peoples 

made no such commdtment, and have never agreed willingly to 

participate in our ~elting pot. Native peoples were largely 

conquered by other ethnic groups and have generally been excluded 

from many of their original land areas. The legislature and 

courts have felt that in view of this history native peoples 

o~ght to be given some special status under our legal system. 

Second, and equally important, native peoples have no "mother 

culture" elsewhere to tie themselves to. Every other ethnic 

group in the United States can look to some other location where 

their historical and cultural traditions are maintained. They 

face, therefore, no total loss of their historical roots. On 

the other hand, native peoples have no place to look for this 

protection of their culture and heritage, except their place of 

*This rationale does not, of course, include blacks who were force
fully brought to North America and kept as slaves during the early 
years of our country's history. The second policy reason does dis
tinguish blacks from native Americans. 
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origin in the United States. If they are not permitted to 

maintain some unique and special status here, their culture 

and traditions will be lost forever. In that sense, there

fore, native peoples are something like an endangered species 

deserving of special protection. The international community 

also recognizes this need to preserve unique cultures. Article 

27 of the International Covenant on Civil & Political Rights 

(which the United States has signed) states specifically that 

every ethnic group has the right to preserve its culture, 

practice its religion, -and speak its own language. 

Finally, native peoples frequently have stro~g claims to 

reparations and land, based on treaties and other early dealings 

with the United States government. Preferences granted to 

native Americans are, therefore, sometimes viewed as partial 

responses based on obligations owed to these peoples. 

These policies and legislative and judicial actions 

make it clear that it is within the power of the State of 

Hawaii to create an Office of Hawaiian Affairs which would 

maintain the historical and cultural traditions of the 

Hawaiian people and promote their economic prosperity. 

* * * 

The federal courts in the United States have traditionally 

and historically provided special protections for natives; and 

I want to run through four of these cases to illustrate the 

legal regime that governs natives in the United States. But 

first let me respond to a question that frequently comes up 
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when I talk to Hawaiians.about their rights: 

Why are you telling us all about the 
Indians and their problems -- we're not Indians, 
you know. 

I do know, of course, that Hawaiians are not Indians. In fact, the 

Indians themselves don't even think of themselves as Indians. 

The concept of "Indi.ans" resulted from Christopher 

Columbus's mistake in thinking that he had reached India when 

instead he was in the Caribbean Islands. 

The Natives of North America and Alaska are an extremely 

diverse, group that don't fit into any easily defined racial 

patterns. 

But the law has treated Native Peoples in a special way, 

and so the cases' involving Indians (or mainland Natives) are 

applicable to Hawaiians. 

The historical similar~ties are certainly there. 

Native, groups on the mainland and here in Hawaii had 

thriving and sophisticated cultures that were thrown into a 

period.of decline because of contact with and conquest 

by Western settlers. 

Similar economic and cultural problems emerged. 

Now native groups here, and in Alaska, and in the main

land, and also in Canada, Australia, New Zealand and in many 

countries are experiencing a renaissance. 

And our meeting today is part of the Hawaiian renaissance. 

So let's look at the recent cases involving Indians and 

other native people and see what they teach us • . . . 
Morton v. Mancari, 417 u.s. 535 (1974) 

This case concerned a federal statute that gave an 
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employment preference to qualified Indians who sought employ

ment in the Bureau of Indian Affairs. (B.I.A.) 

[This preference is like 'the requirement that only persons 

of Hawaiian ancestry can serve as T~ustees of O~J 

The Supreme Court unanimously upheld the preference for 

Indians in employment at the B.I.A. 

In an opinion by Justice Blackmun, the-Court noted 

that Congress has enacted an enormous amount of legislation 

that favors Indians and gives them special rights. 

Quoting from earlier cases, the Court noted that this 

special relationship because: 

In the exercise of the war and treaty powers, 
the United States overcame the Indians and 
took possession of their lands, sometimes by 
force, leaving them an uneducated, helpless 
and dependent people, needing protection 
against the selfishness of others and their 
own improvidence-.·· --Of necessit-y-,- -the -Uni ted 
States assumed the duty of furnishing that 
protection, and with it the authority to do 
all that was required to perform that obliga
tion and to prepare the Indians to take their 
place as independent, qualified members of 
the modern body politic. * * * Board of 
County Comm'rs v. Seber, 318 U.S. 705, 715, 
63 S. Ct. 920, 87 L. Ed. 1094 (1943). 

This reasoning is certainly applicable to the federal 

relationship with the Hawaiians as well and I'll discuss the 

history in more detail shortly. 

The Court felt that the preference served to make the 

BIA more responsive to its constituents: 

It is directed to participation by the 
governed in the governing agency. 

* * * 
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What types of preferences are acceptable under this 

formula? 

Can Natives have exclusive zones? exclusive lands? 

(reservations ?) exclusive government agencies like OHA? 

exclusive rights like the "traditional and customary rights" 

of Native Hawaiians now protected in Hawaii's constitution? 

The New Mexico Crafts· Case: 

A New York City caucasian couple, Paul and Sara Livingston, 

had spent many of their Sunday afternoons on the sidewalk in 

front ··of the Metropolitan ·MuseUm of Art sellirig -the quilts and 

other handicrafts that Mrs. Livingston turned out as a hobby. 

When they abandoned their big-city careers five years ago and 

moved to New Mexico to go into the jewelry business full time, 

they were delighted to firid a similar craftsmen's market at the 

portal outside the 360-year-old Palace of the Governors, the 

oldest public building in the United States, right alongside 

Santa Fe's tourist-filled plaza. In the few months they were 

permitted to sell at the portal, they managed to gross up to 

$400 in a single day. 

But the couple quickly discovered that the portal, owned 

by the State Museum of New Mexico, was off limits to them. 

Indeed, it was off limits to everyone except the Pueblo Indian 

vendors who had been selling their rings and belt buckles there 

for 50 years and whose forebears had been using the portal as 
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a gathering place for more than two centuries. The couple 

sued, represented by the ACLU, but the federal district ju~ge 

ruled against them. He said that by its Indians-only policy, 

the museum had only endeavored to promote the "very legitimate, 

racially neutral state il1terest'l of preserving the Pueblo 

culture and tradition, aiding the economic survival of the 

Indian merchants, protecting them from "forced assimilation II 

and promoting tourism as well. (N.Y. Times, July 22, 1978) 

The U.S. Ct. of Appeals for the Tenth Circuit affirmed the . 

decision, viewing it as governed by' 'Mor"ton V." Man·c"ari. The 

Court also said that compefli~g reasons exist for the separate 

place for the Pueblos: "a valuable state interest, that of 

acquiring, preserving, and exhibiting historical, archeological, 

and ethnological interest in fine arts.'1 The court ruled that 

the rights claimed by the white complainants "was' far outweighed 

by the educational, cultural, and artistic interests that the 

state was fostering. ~7 USLW 2817 (6-26-79» So Native peoples 

can have exclusive zones for the purpose of preserving and' 

developing their culture and community. 

* * * 
Santa Clara Pueblo v. Martinez U.S. Supreme Court (1978) 

This case relates directly to OHA's ability to exercise 

governance over Hawaiian activities and finances--without inter

ference.£rom the federal and state governments. 

The fact situation presents a difficult predicament: 

The Santa Clara Pueblo is an Indian tribe in northern 
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New Mexico that has been in existence for over 600 years. 

According to the tribe's rules, children of parents who 

are members of the tribe automatically become members of the 

tribe. 

In addition, child:rEm of a nele nernber of the tribe automatically 

become members -- even if the mother is not a member. 

- BUT if the mother -is a member of the tribe and the father 

is not -- then the child does not become a member of the tribe. 

A woman, Julia Martinez, who was a full-blooded member of 

the tribe living on the . Reservation,_. married a Navaho Indian 

from a nearby Reservation and had several children. 

The children were raised on the Santa Clara Reservation, 

but they could not vote in tribal elections or hold tribal 

offices. 

Also -they-could not inherit their·mother's ·interest·in 

the tribal lands • • • or even stay on the reservation when 

she died. 

So the children brought an action in federal court, arguing 

that the Tribe's rule constituted sex-based discrimination in 

violation of the u.S. Constitution. 

In any other context, of course, it would be unlawful 

to favor men over women in such an arbitrary way. 

But the Supreme Court saw this case in a different light • 

as raising the question of whether the Tribe should be free-to 

make this decision on its own. • • without federal interference. 
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And the court held that the Tribe should be free to make 

this judgment on its own -- as part of its right to 'se"lf

determination protected by Congress. 

This case thus has s~gnificant implications for Hawaiians 

and aHA on the question whether one needs to have 50% blood to 

be a Native Hawaiian and how the resources of the Hawaiian 

community should be divided between the 50% Native Hawaiian 

and those with a lower percentage of Hawaiian blood. 

~though the cases are not exactly analogous (because of 

Congressional action), the logic of the san"t"a: 'Cl'a:ra: Pu'eblo case 

indicates that these decisions should be made by the Hawaiian 

community in its·own way ••• according to your community 

values. 

* * * 

United States" v. Sioux Na"tion of In"dians 

48 LW 4960 (6-24-80) 

This case is important because the history of the Sioux 

significantly parallels the history of the Hawaii~s and 

their relations with the United States government. 

The "Sioux were a great Indian hunting nation operating 

as of 1851 in territory encompassing all of South Dakota and 

parts of what are now Montana, Nebraska, North Dakota and 

Wyoming. 
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Western settlers began pushi~g into their territory 

about that time, but the Sioux defended themselves in ~ 

Powder River War of 1866-'67. Led by their great chief Red 

'Cloud they fought the settlers and the U.S. cavalry and won a 

complete military victory. These battles were described in 

1904 as the only time the United States had gone to war and 

later n~gotiated a peace settlement conceding everything to 

the Indians and exacting nothing in return,. 

That peace treaty was the Fort Laramie Treaty of 1868 

and it, gave ·to the-Sioux rights over a vast tract of land in 

the South Dakota area. 

The treaty also guaranteed (1) that the United States 

would keep white settlers out of the region and (2) that no 

further lands could be taken from the Sioux unless 3/4 of all 

adul·tmaleSioux- agreed -to the landtransfer~ and (3) that 

rations would be provided to the Sioux (until they could set 

up farming). 

Then the story begins to become sad • • • • 

Gold and silver were discovered in the Black Hills. 

General George Armstrong Custer was sent to the region 

(1874) and he sent back glowing reports of the mineral resources 

of the region. 

President Grant then (1875) decided to permit the white

fOlks to go after the minerals (despite the treaty). 

The Sioux fought back and Sitting Bull defeated Custer at 
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Little Big Horn. 

~ the victory was short-lived. The U.S. cavalry kept caning and 

eventually prevailed. The Sioux warriors.were driven back 

to their reservations. 

Congress cut back on the rations. 

The lo~g winters took their toll on the Sioux warriors. 

And in 1876, the united States imposed on the Sioux an 

agreement forcing them to. give up the Black Hills. 

This agreement was' Il'ot ratified by 3/4 of the adult 

male Sioux population. In fact only about 10% of the Sioux 

agreed. But Congress nonetheless adopted the agreement (1877) 

and abrogated the 1868 Fort Laramie Treaty. 

For the past 104 years, the Sioux have been trying to 

recover their lost territory. 

The decision this summer ·did not.give them back· the .. 

'Black Hills and the Sioux are not satisfied with the judgment. 

The Supreme Court did, however, recognize that Congress 

in 1877 had taken Sioux property without just compensation and 

that the United States should compensate the Sioux for the 

loss. 

The Sqp~ Court (Blackmun) specifically stated that 

courts should no longer presume that Congress' had acted ··in good 

faith in dealing with natives. 

and 

that a "thoroughgoing and impartial examination of the 
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historical record" supports the conclusion 

(1) that the United States had not engaged in 'fair and 

honorab'le dealings with the Sioux 

(2) that President Grant had engaged in "duplicity in 

breaching the Government's (1868] treaty obligation to keep 

Iminers and settlers] out of the Black Hills" (4965) and 

(3) that the Government had eng~ged in a "pattern of 

duress" to force lithe starving Sioux" to give up the Black 

Hills. 

The Court awarded the Sioux $17.1 million for the 7.3 

million acres, plus interest since 1877, an amount that comes to 

about $117 million. The Sioux chiefs are now meeting to decide 

whether they should go back to court to try to prevent the 

Interior Department from paying this sum, because many of them 

still want the land itselt instead, which they view as holy. 

* * * 

How does all this apply to the Hawaiians and their claims 

against the Federal government? 

The 'f'irst point to observe is that the United States has 

traditionally tried to settle its disputes with its native 

people, and, that even though it frequently takes a long t~e, 

sooner or later ancient claims can be reopened and resolved. 

Some Hawaiians I have talked to have expressed a feeling 

that it is somehow unpatriotic to ask for reparations or resti

tution from the U.S. government. 

In fact, it is part of the American tradition as American 

as Apple Pie for the U.S. government to settle its disputes 

with its native peoples in a fair and equitable manner. 
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In 1946 Congress passed the Indian Claims Commission 

Act to provide a remedy for all Indians residing in the 

United States and Alaska. 

Sec. 70a. ,Jw;isdiction; claims considered; 
'Off set·s· 'an'd' ·coun·terclaims· . . . 

'1The commission shall hear and determine the following 
claims against the United States on behalf of any Indian 
tribe, band, or other identifiable group of American Indians 
residing within the territorial limits of the united States 
or Alaska: 

II (1) claims in law or equity arl.Sl.ng under the Const.i
tution, laws, treaties of the United States, and Executive 
orders of the President; 

"(2) all other claims in law or equity, including those 
sounding in tort, with respect to which the claimant' would have 
been entitled to sue in a court of the United States if the 
United States was subject to suit; 

"(3) claims which would result if the treaties, contracts, 
and agreements between the claimant and the united States were 
revised on the ground of fraud, duress, '-unconscionable considera
tion,. mutual .or unilateral_mistake, _whether ... of _law or fact, or 
any other ground cognizable by a court of equity; 

"(4) claims arising from the taking by the United States, 
whether as the result of a treaty of cession or otherwise, of 
lands owned or occupied by the claimant without the payment for 
such lands of compensation agreed to by the claimant; and 

"(5) claims based upon fair and honorable dealings that 
are not recognl.zed by any existin~ rule of law or equity. No 
clal.m accrUl.ng after August 13, 1 46, shall be considered by the 
Conunission. 

"All claims under this chapter may be heard and determined 
by the conunission notwithstanding any statute of limi'tations or 
laches, but all other defenses shall be available to the 
United States ••• n (emphasis added). 

The "fair and honorable dealings" language indicates that 

moral· as well- as legal· 'considerations-are relevant.---- Representa-
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tive Karl Mundt realized the importance of the moral element 

in assessing Indian claims when he stated: "If any Indian 

tribe can prove it has been unfairly and dishonorably dealt 

with by the United States, it is entitled to recover." 92 Cong. 

Rac. A4923 (1946). And in a debate over the bill Congressman 

Henry Jackson voiced a similar sentiment: 

Let us payout debts to the Indian tribes 
that sold us the land we live on • • • 
IL]et us make sure that when the'Indians 
have their day in court they have an 
opportunity to present all their claims 
of every kind, shape, and variety, so 
that the problem can be truly solved once 
and for all • • • 

92 Cong. Rec. 5312 (1946). 

As of 1979 (before the Sioux case) some $669 million had been 

awarded to tribes under the Claims Commission process. (D. Getches, 

0: Rosenfelt, C. Wilkinson, Federa'l Itfdian' Law 157 (1979). 

* * * 

Alas'ka 

In 1971, Congress adopted a statute specifically aimed at 

the Alaska .natives, to. resolve their .. claims for ~and and money 

against the United States government. 

The Act settles the Natives' cl~ by conveying to them 

title to 40 million acres of land and paying a cash award in the 

amount of $965,000,000 as compensation for extinguishment of 

title to the remainder of the land claimed. The act affected 
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approximately one-fifth of Alaska's. population by making them 

~o~s in corporations established for~their benefit. It 

creates a system whereby Natives or village corporations may 

acquire fee patent title to surface and subsurface estates in 

land from. the federal government and the State of Alaska. 

Section 1601 of the Act. illustrates Congress's policy 

to recognize the "immediate need for a fair and just settlement 

of all claims by Natives and Native groups of Alaska"; moreover, 

the act proposed to do this "without creating a reservation 

system or lengtbywardship or trusteeship." 

* * * 

Hawaii 

No such statute has yet been passed for Hawaii's natives and 

the need for action here has become increasingly urgent. 

Hawaiians have a strong claim under the Equal Protection 

clause to be treated fairly along with other Natives, and the 

history of u.S. government treatment of the Hawaiians presents 

a remarkable parallel with the treatment of the Sioux, the Alaska 

natives, and others. 

Although you are all familiar with this history, I want to 
. 

run through some of the highl~ghts to illustrate this similarity: 

As with the American Indian, concepts of sovereignty and 

treaty negotiations with foreign powers are well documented in 

Hawaiian history. The Hawaiian Kingdom possessed all the 
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indices of a sovereign nation and was so recognized by the world 

community of civilized sovere~gn nations. 

The Hawaiian Kingdom entered into its first formal ~gree

ment -in 1826, with Captain Thomas ap Catesby Jones representing 

the United States and King Kamehameha III and his_ guardians 

representing the Hawaiian people., The agreement declared that: 

The peace and friendship subsisting between 
the United States, and their majesties, the 
Queen Regent, and Kauikeaoul~, King of the 
Sandwich Islands, and their subjects and 
people, are hereby confirmed, and declared 
to be perpetual. (emphasis added) 

The treaty was never ratified by the United"States Senate 

but "for more than a decade, after Captain Jones had secured the 

signatures of Kaahumanu and Kalanimoku to this abortive treaty, 

American officials and residents of the Hawaiian Islands were 

seeking to impress 'upon the perplexed chiefs the sanctity of 

this agreement which the government of the United States had 

refused to accept. 1t (H. Bradley, Thomas ap Catesby Jones and 

the Hawaii-an -I'sla'nds, 1826-1827, 39 Hawaiian Historical Society 

Report 23 (1931).) The State Department, in a publication on 

treaties and conventions viewed the articles as: 

• • • clearly an international act, 
signed as such by the authorities of the 
then independent Hawaiian government, and 
by a representative of the United States, 
whose instructions, while vague, must be 
regarded as sufficient authority for his 
signature, in view of the then remoteness 
of the region from the seat of government 
and the general discretion which those 
instructions granted • • • • 
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(Government Printing Office, Treaties and Conventions concluded 

between United States of America and Other Powers since July 4, 

1776 at 274 (1886).) 

On December 30, 1842, the President of the United States, 

John Tyler, made an official declaration recognizing Hawaii as 

a sovere~gn nation. In full recognition of Hawaiian independence, 

Co~gress appointed a U.S. Ambassador to reside in the Islands. 

The first formal treaty between the United States and the 

Hawaiian nation-dealing with friendship, commerce, and naviga

tion was ratified in 1849 by Congress. And twenty-seven years 

later, in 187.6 these two nations entered into a treaty on 

commercial reciprocity. The treaties of 1826, 1849, and 1876 

-were never canceled; nevertheless, the United States Government 

violated the international standards of behavior between 

sovere~gns bound by t~eir treaties. Early in the nineteenth 

century American citizens and American agents began to inter

fere with Hawaiian culture, politics and land in an attempt 

to gain influence and control. 

Great· Mahele' 1848-50 

The division of lands during the Mahele period resulted 

from pressure from Americans and other Westerners. King 

Kamehameha III was forced to distribute some of the lands but he 

tried tbmughout to preserve the rights of the naka'ainana to their lands. 

The lands identified in 1848 as Crown Lands, Konohiki 
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Lands and Government Lands were all subject to the rights of 

native tenants. In 1850, the l~gislature authorized the Land 

Commdssion to award fee simple titles to all native tenants 

who occupied and improved any portion of Crown, Konohiki, or 

Government Lands (with th~ exception of some districts). But 

the award was granted only if the claimant submitted a survey 

of their property boundaries to the board, and proved that the 

land was actually being used and cultivated. Most Hawaiians did 

not fully cxmprehend the inplicaticns of the new land system and less than 1% of 

all the land in Hawaii was actually awarded to commoners by the 

Land Commission. When the Land Commission was terminated in 

1855, all those who failed to apply for claims were barred from 

obtaining fee simple title. 

Fee simple ownership wap a concept completely foreign 

to the Hawaiian population. Many Native Hawaiians lost their 

lands to enterprising foreigners. By 1890 most usable land 

was owned or leased by foreign businessmen. But Americans 

did not stop with their efforts to change Hawaiian land use 

and ownership. Next they concentrated on controlling the 

Hawaiian Kingdom, and finally overthrew the Hawaiian monarchy. 

The dilutions of the Hawaiian monarch's supreme authority 

which began with the Constitution of 1840, continued unaer 

the pressure of private landowners. In 1887, a group of 

influential American businessmen forced the "Bayonet" Constitu-
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tion on the Ki~g. They feared K~g Kalakaua's attempts to 

revitalize the monarchy and Hawaiian culture.' Soon thereafter, 

the Westerners pegan pushing for the overthrow 

of the entire Hawaiian government. They formed the Annexation 

Club in 1892 in hopes of ~ncour~ging a United States' takeover. 

In May 1892 the Annexation Club sent one of their members, 

Lorrin A. Thurston, to Washi~gtan to garner support for annexa

tion. Thurston spoke with the 'Secretary of the Navy,B. F. 

Tracy, who spoke with President Benjamin Harrison about 

the matter. __ According to Thurston, Tracy reported: 

I explained to the President what you 
have said to me •• ' •• The President 
does not think he should see you, but 
he authorizes me to say to you that, 
if co~ditions in Hawaii compel you 
people to act as you have indicated, 
and you come to Washington with an 
annexation proposition, you will find 
an exceedingly sympathetic administra
tion here.' 

By January 1893 time was, growing short. Harrison was about 

to leave the White House and the Queen's new constitution was 

about to be put into effect. A group of non-Hawaiians, assisted 

by John L. Stevens, the American ~nister to the Kingdom of 

Hawaii and by a detachment of U.S. Marines from the U.S.S. Boston, 

forced Queen Liliuokalani to yield her authority over the 

Hawaiian government. The insurgents set up a provisional govern

ment and later established the Republic of Hawaii. Minister 

Stevens ,'recognized the provisional government as the De Facto 
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Government of the Hawaiian Islands. 

After the coup, the Provisional Government tried to 

secure a treaty of annexation. But .Congress refused to act 

until Grover Cleveland was sworn in as President. President 

Cleveland then appointed ~ames H. Blount, a former chairman 

of the House Commdttee on Foreign Affairs, as special 

commissioner to Hawaii to investigate matters r~gardi~g the 

institution of a new government. After spending four months 

in Honolulu, Blount reported back the the whole overthrow 

of the Queen had be.en illegal and __ reconunended- .that -she be 

restored to power. 

In his subsequent mess~ge to Congress, President Cleveland 

observed that the United States' Minister and military forces 

of the U.S.S. Boston had acted without authority, under the 

pretense of protecting American -l:ife· -and propexty .. · . ·He con'cluded ---"

that the U.S. should correct such illegal acts by making 

reparations to the Hawaiian people: 

••• By an act of war, committed with the 
participation of the diplomatic representa
tive of the United States and without 
authority of Congress, ·the Government of a 
feeble but friendly and confiding people 
has been overthrown. A substantial wrong 
has thus been done which a due regard for 
our national character as well as the rights 
of the injured people requires we should 
endeavor to repair. 

This saga is alltoo similar to the story of the Sioux Indians who 

had lost their lands through betrayal by the United States govern

ment only 16 years earlier. 
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Despi te Pres·ident Cleveland's efforts to restore the 
I 

monarchy, Congress refused to act and the matter was stale-

mated until William McKinley, a pro-annexationist, 

was elected in 1896 and was sworn in as President early in 

1897. Sanford Dole aispatched a commission to Washington to 

negotiate a treaty of annexation in March of 1897. A treaty 

was drawn up in June 1897. The Republic of Hawaii's Senate 

ratified the treaty on September 9, 1897. In the U.S. Senate 

the treaty was held until March 1898 when its supporters 

confessed that they were· unable to muster the necessary votes 

for passage. When it became apparent that two-thirds of the 

Senate would not approve the treaty, the annexationists ch~ged 

tactics. On March 16, 1898, Morgan introduced a joint 

.. resolution to accept the ·treaty, which required only a simple 

majority· of both· -houses .. - . -The'·resolution -passed -the---House and -- -

Senate and was s~gned by President McKinley in 1898. 

* * * 

Clearly a wrong was done to Hawaiian people duri~g 

this annexation episode. 

Congress has recognized its continuing obligation, however, 

and has expressed prelimdnary understandi~g of its trust 

obligation to the Hawaiian people. The Annexation laws of 1898 

and 1900 imposed binding responsibil-ities upon the United States. 

When lands were ceded to the United States in the annexation of 
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1898, the joint .resolution provided that these lands would not 

be managed according to normal United States land law, but 

"the Congress of the 'United States shall enact special laws 

for their management and disposition" and all the revenues 

and proceeds from ceded l~ds "shall be solely for the benefit 

of the inhabitants of the Hawaiian Islands for educational and 

other public purposes. II The Organic Act, passed by Congress in 

1900 to establish a, government for the Territory, provided for 

Native Hawaiian land rights by leaving open the issue of land 

claims for future settlement. The Act provided that: 

The laws of Hawaii relating to public 
lands • • • shall continue in force 
until Congress shall otherwise provide. 

In 1921 Co~gress reaffirmed its obligations to Native Hawaiians 

by enacting the Hawaiian Homes Commission Act. The Act pl~ced 

over 200,000 acres of land in trust for Native Hawaiians. The 

Act was intended to rehabilitate Native Hawaiians by return~g 

them to a farming life-style. More recently, Co~gress has 

renewed its solemn trust responsibilities to Native Hawaiians 

with regard to these trust lands in the Admission Act of 1959. 

* * * 

Hawai'iah Homes' Commission' Act 'of· °1'920 

At the time of annexation, the U.S. government took over 

all Crown/government lands, but the Hawaiians had a trust 

interest in these·lands. John Wise, a member of Hawaii's 
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Territorial Senate, went to Washi~gton in 1920 and presented 

the followi~g argument to the committee in the House of 

Representatives considering what to do with these lands: 

(1) ••• "In the Great Mahele • • • the 
common people of Hawaii, who at that time 
constituted a1most exclusively members of 
the Hawaiian race, did not receive their 
just share of the lands of the ki~gdom." 

(2) ••• "crown lands, were and are 
impressed with a trust in favor of the 
common people which has never been executed 
in their favor." 

(3) ••• "at the time of the-overthrow 
the crown lands were ••• confiscated." 

(4) ••• "equitably, and as a measure 

. . . 

of belated justice, the Hawaiian people are 
entitled • • • to preferential treatment in 
the further disposition of these lands ••• " 

(5) ••• "Whether __ the said equitable claim 
shall b~ considered as established or other
wise • • • the Hawaiian race is dying out, 
and legisl.ation should be enacted for the 
special advantage of the Hawaiian people ••• " 

-Chairman Curry agreed with Wise: 

Chairman Curry: "There is equity and justice 
in saying that these crown lands belonged to 
the Hawaiian people • • • I think you (Wise) 
are trying to impress upon the committee the 
fact that from your standpoint these crown 
lands never really vested in the Federal 
Government except in trust for the common 
people •• -. and just as we have provided 
lands for the Indians, we may use these lands 
to provide for the Hawaiian race. I. • 

But the end result because of pressure from the sugar 

interests was all the bad lands went into Hawaiian Homes while 

the sugar companies kept the fertile lands. 
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One commentator said the Homes Commission lands for the 

most part are lands na goat couldn't live on". 

No exact inventory exists of these lands and much of the 

land remains undeveloped. I'm particularly amazed that no 

coastal lands were included. The Hawaiians have always had 

a strong relation to the sea, but no beach lands were included 

in the Home Co~ssion Lands and to this day Hawaiians have 

little access to beaches of. their own. 

Another important feature of the Congressional legislation 

during this period was that Congress_was prepared to let 

all Hawaiians participate in the Home-Lands. But the 

Territorial Legislature in Hawaii (dominated by the sugar interests) 

thought this arrangement woilld lead to a. great demand for .. land 

and so they asked Congress to limit eligibility to the 50% 

Hawaiians. 

This limitation was not an idea developed in Congress, 

but instead was imposed by the Westerners in Hawaii. 

* * * 

The trust obligation that Congress recognized in 1898, 1900, 

and 1921 remains today. 

Section S(F) of the 1959 Admissions Act repeats it and 

specifically names Native Hawaiians as intended beneficiaries 

of the ~rofits of the lands ceded to the U.S. government in' 

1959. 

About 1.5 millim acres of these lands have been :retumed to the state and 
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the 1980 legislature stated that OHA will receive 2·0% of 

the profits from these lands. 

This achievement (thanks to the skill of 

and hard work of many in the Hawaiian community) is a signi

ficant breakthrough for self-determination. It could be a 

first step in the direction of giving Hawaiians ·at some later 

point the right to control and manage these lands. 

But what about the other 400,000 acres that ~re· not returned 

to the State in 1959: 

Kahoolawe 

Makua 

Schofield 

National Parks on Maui and Hawaii 

Other federal lands 

No compensation has yet been paid. So OHA has a big 

job to resolve these situations. 

* * * 

Native Hawaiian Le'gal Corporati·on 

A group of young Hawaiians and community workers working 

together will be receiving funds to finance two lawyers 

beginning next month. This group hopes to work closely with 

OHA and provide legal assistance for the efforts that lie 

ahead. 

* * * 
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I've talked long enough. 

It's time to open the discussion. Please let me know 

what your questions and thoughts ·are on these issues and I 

will do my best to answer if I can. 

Thank you again for~inviting me to be with you today. 
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