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Act 304 (1990) is the formal recognition of a contractual agreement that resolves 

some of the claims of the Native Hawaiians against the State of Hawai~i. The obligation 

to address these claims was first acknowledged in the 1898 Newlands Resolution and has 

been reiterated in numerous federal actions since then. 1 Act 304 ( 1990) is the result of 

court mandated negotiations between the State of Hawai'i and the Office of Hawaiian 

Affairs (aHA), acting as trustee for the Native Hawaiian people for this purpose. This 

contract was agreed upon onJy after extensive arm-length discussions and bargaining had 

been undertaken and completed. 

This paper is written to explain the constitutional limitations that prevents the 

Hawai'i Legislature from altering the contractual rights of Native Hawaiians, that have 

been formally recognized through Act 304 (1990). These limits will be explained by 

examining the foundation that led to the negotiation codified in Act 304 (1990), and then 

demonstrating that Act 304 (1990) constitutes a contract that cannot be unilaterally 

abrogated or modified. The impairment of this type of obligation is forbidden by the 

Contract Clause of the U. S. Constitution (Article I, Section 10). 

. See Resolution of Annexation of july 7. 1898. :m Sial. ;50: 22 Op. AU \ G\!n. 57~ ( I R99t Organic Act 
of 1900. § 91, 31 Stat. loJl (1900): Admissions Act of~1arch 18. 1959. Pub. L. ~o. 86-.1. ~5(f). 73 Slat. "' 
.-\pology Resolution, Pub. L. 10)-1 :'0. 73 Stat. ~ (1993), 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



In January 1893. however, with crucial and essential aid from the U.S. Minister 

(Ambassador) to Hawaii. John L. Stevens, Westerners .. and the U.S. Marines who landed 

in Honolulu. overthrew the monarchy. forcing Queen LiIi'uokaJaru to relinquish her 

authority in order to prevent futile bloodshed. In the 1993 Apology Bill. the United States 

formally acknowledged the illegal overthrow of the Kingdom ofHawai'i and the U.S. 

government apologized for the indispensable role of its representatives in this illegal act: 

"without the active support and intervention by the United States diplomatic and military 

representatives. the insurrection against the Government of Queen Lili'uokalani would 

have failed for lack of popular support and in~ufficient arms.n The Apology Bill goes on 

to verify that representatives of the United States "abused their authority and were 

responsible for the change in government" that followed the overthrow of the Kingdom of 

Hawai'i. This Bill also recognized that the Republic ofHawai'i ceded 1,800,000 acres of 

the Crown and Government Land of the Kingdom ofHawai'i '4without the consent of or 

compensation to the Native Hawaiian people ofHawai'i or their sovereign government.n 

B. The Newlands Resolution 

Although President Grover Cleveland refused the request of Western rebels to 

annex Hawai'j to the United States, his successor William McKinley was eager to do so as 

part of his efforts to expand the U.S. presence into the Pacific. It was impossible to obtain 

the two-thirds vote in the Senate that would be necessary for a treaty. but on May 4. 

1898. Representative Francis G. Newlands introduced a Joint Resolution of Annexation of 

the Territory ofHawai'i. commonly referred to as the "Newlands Resolution'" Pursuant 
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c. The Organic Act of 1900 

In 1900, Congress enacted an Organic Actti which estab1ished Hawai'j as a 

territory and again confinned the trust status of the public lands. In reiterating the special 

trust governing the ceded public lands, the Organic Act stated that these land should not 

be mingled with other federal lands: 

[E]xcept as otherwise provided. the public property ceded and transferred to the 
United States by the Republic of Hawaii under the joint resolution of annexation ... 
shall be and remain in the possession. use .. and control of the government of the 
Territory ofHawaii~ and shall be maintained .. managed. and cared for by it. at its 
own expense. until otherwise provided for by Congress. or taken for the uses and 
purposes of the United States by direction of the President or of the Governor of 
Hawaii. 1 

Section 73(4)(c) of the Organic Act directly reinforced this special trust by stating that the 

proceeds from the Territory's sale, lease. or other disposition of these ceded lands should 

be deposited in the Territory's treasury for "such uses and purposes for the benefits of the 

inhabitants ofthe·Territory ofHawai'i as are consistent with the joint resolution of 

• •• II 
annexanon. 

The ceded lands ofHawai'i thus never became a part of the federal public domain. 

The L"nited States received the formal legal title. but the beneficial title remained with the 

inhabitants ofHawai'i: "For all practical purposes the ceded lands had not changed 

hands .... The federal government continued to hold absolute title to the public domain. but 

did so only "in trust' for the islands' people .. ·9 Any ambiguity concerning the term 

"inhabitants" which was used in the Ne\~lands Resolution and Organic Act was cleared up 

"Organic Act of April 30. 1900. ch. 339. §91. 31 Stat. I-H. 159. 
"'d. at ~l} I. 
'lId. at ~71(" )(c). 

')Shcnl L. \1iyahira. Commcnt. Ha\\aii's CL'dcd Lands. 3 U.Haw.L.Rc\' 101. 121 (11)Xl) 
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E. The Admission Act of 1959 

In 1959, Hawai"j became a state. In the Admissions Act, 1-1 the federal government 

transferred title to about 1.4 million acres of the ceded lands to this new state. and also 

transferred some of the fiduciary responsibilities owed to the Native Hawaiians. IS The 

State thus joined the federal government as a trustee for the ceded lands. and shared the 

traditior.ally federal responsibility of promoting the general welfare and rehabilitation of 

the Native Hawaiian people. 16 

The 1959 Admission Act again recognized the special status ofHawaii~s public 

lands. Section 5(b) granted to the State title to the lands ceded to the United States upon 

annexation, except for the areas that had been set aside for federal governmental use, 17 but 

Section 5(f) con finned that these lands were impressed with a special trust: 

[T]he lands granted to the State of Hawai"i '" together with the proceeds from the 
sale of or other disposition of any lands and income thereot: shall be used a'5 a 
Pllblic In/st for support of the public schools and other public educational 
institutions~for the betterment of the conditions of Native Hawaiians. £IS defined 
ill/he Hawaiian Homes Ac/, 1920 .. as amended. for the development offann and 
home ownership on as widespread a basis as possible for the making of public 
improvements. and for the provisions of lands for public use ... Such lands. 
proceeds. and income shall be managed and disposed of for one or more of the 
foregoing purposes in such manner as the constitution and laws of said State may 
provide. and their lise for any other object shall COIl.'5tilllle a hreach of n7/st for 
which suit may be brought by the United States. (Emphasis added.) 

!~Admission Act of March 18. 1959 (Admission Act). ~~. 5(0. Pub.L.No. R6-J. 73 Stal. ·t 5-6 (1959) 
(codified at 48 U.S.C. ch. 3 (1982». 
I ~This approach "differed significantly from the legallrcatmenl oflands in other stales admitted to the 
Union. where only a small portion of the land was allocated to the new state." Melody Kapilialoha 
~1acKcnzie. Historical Background in Native Hawaiian Rights Handbook 18 (Melody KapiJialoha 
~1acKenzie ed.. 1991). 
I"See. ~_ Rice \', Ca\,ctano. 94) F. Supp. 1529. 155-1 CD. Hawaii) (1996): .. It is well established thalthe 
State of Hawaii has a unique obligation to the Native Hawaiian population. Under HHCA. for example. 
the State of Hawaii has assumed fiduciary duties toward the Native Hawaiians similar to those owed by 
the federal government to other Native Americans." 
: -Section S(e) says that all lands retained by the United States must be returned to the State whcn thcy are 
no longer needed for fcd:ral purposes. Admissions Act of March 18. 1959. Pub. L. No. 86-3. ~5(e). 73 
Stat. ~. 
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beneficiaries of the public lands and thus was designed to give greater emphasis to the 

Native Hawaiian claims and to rectify the past inequities that had occurred. 

The amendment that became Article XII. Section 520 established the Office of 

Hawaiian Affairs (OHA). which is governed by a Board of Trustees. and which. according 

to the amendment that became Article XII. Section 6, receives and manages proceeds 

from the public land trust for the benefit of Native Hawaiians. The delegates to the 1978 

Constitutional Convention intended that aHA would be "independent from the executive 

branch and all other branches of government ,,21 and the Legislature enacted that view into 

law in H.R.S. § 10-4. which. states that OHA is ~4a body corporate which shall be a 

separate entity independent of the executive branch." The Hawai'i Supreme Court has 

also characterized aHA as a "self governing corporate body.,,22 aHA was created to 

"provide Hawaiians the right to detennine the priorities [that would] effectuate the 

betterment of their condition and welfare and promote the protection and preservation of 

the Hawaiian race," and, in general, to "unite Hawaiians as a people:,2J 

:"Haw. Const.. an XII. ~5: 
OFFICE OF HA \V AllAN AFFAIRS: ESTA.8LIStnv1ENT OF BOARD OF TRUSTEES. There is 
hereby est3blishcd an Office of Hawaiian Affairs. The Office of Hawaiian Affairs shall hold title 
to all the re31 and personal propeny now or hereafter set aside or conveyed to it which shall be 
held in trust for Nath'c Hawaiians and Ha\\aiians. Thcre shall be a board of trustees for thc 
Officc of Hawaiian Affairs elected by qualified voters who arc Hawaiians. as provided by law. 
The board members shall be Hawaiians. There shall not be less than ninc members of tl~e board 
of trustees: provided that each of the Islands have one reprcsentativc: Oahu. Kauai. \taui. 
\tolokai and Hawaii. The board shall selecl a chairperson fTom its members. 

:1 Stand. Comm. Rep. No. 59. I ProceedinRs of the Const. Con\'cntion of Hawaii of 197R at 6oS5 ( I t)RO). 
:::TrusICCS of the Office of Hawaiian Affairs \'. Yamasaki. 69 Haw. 15~. 163. 737 P.2d ~",6 ( 19~7). 
:~Comm. of the \Vhole Rcp. No. 13. I Proceedines oflhe Const. Convention of Ha\\aii of I erR :It IOIH 
( I')RO) 
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was to be taken from. A study prepared by the Legislative Auditor concluded that: "Fiscal 

issues are difficult to identify until what precisely the Office of Hawaiian Affairs is entitled 

to receive under HRS chapter 10 is c1atified.,·28 The unresolved issues included: (1) what 

exactly constitutes the trust res, (2) whether the income should be figured on a gross or 

net basis. an~ (3) whether certain exemptions should exist. 

H. Trustees of OHA v. Yamasake9 

Because OHA's Trustees believed that the State was not allocating a full 20 

percent of all funds derived from public lands pursuant to HRS § 1 0-13.5, they filed suit on 

September 7, 1983, against the relevant state agencies to recover 20 percent of the 

proceeds the State had received in settlement of a lawsuit for the illegal mining of sand 

from Papohaku Beach on Moloka'i. They also filed a second suit to obtain 20 percent of 

the income and proceeds the State was receiving from sales, leases, or other disposition of 

lands surrounding harbors on all major islands. Sand Island. the land on which the 

Honolulu International Airport is situated. and the land on which the Aloha Tower 

complex now stands. 

The Hawai'i Supreme Court refused to reach the merits of these disputes. 

classifying the issues as being U.of a peculiar political nature and therefore not meet for 

judicial detennination.,,30 This "political question" doctrine is premised on the theory that 

the use ofUjudicial power to resolve public disputes in a system of government where 

:"Lcgislau\'c Auditor. Final Rcpon on thc Public Land Trust at cl21. ~J cRepon to Ha\\aJi Leglslaturc. 
I t)82). 
:'Trustees ofthc Office of Hawaiian Affairs \'. Yamasaki. 69 Haw. 15~. 7~7 P.1d -'-'6 (P)X7) 
\'~amas .. lki. 69 Haw. al 175 (quoling from Colcgrovc \'. Grccn. 328 U,S, 5~t). 552 (19-'6)). 
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land dispute which defined both the trust res and the revenues that were to be allocated to 

Under this agreement. all land conveyed to the State of Hawai'i in 1959. except 

Hawaiian Home Lands, was recognized as being subject to the trust. regardless of 

departmental jurisdiction. The revenues from the lands were then segregated into two 

categories -- "sovereign" and "proprietaryn revenue. 

"Sovereign revenue" is that which the state generates in exercising governmental 

or sovereign power and is not suhject to OHA' s pro rata share because these revenues are 

not received through ventures designed to make money. This type of revenue includes: 

personal and corporate income tax. general excise tax, fines collected for violation of state 

laws, and federal grants or subsidies. 'J.7 

"Proprietary revenue.n by contrast. is that which is generated from revenue-

enhancing activities utilizing public trust lands and is subject to the OHA pro rata share. 

This type of revenue includes: rents. leases. landing fees, and licenses generated from the 

use of trust lands. as well as any direct revenue-producing activity, such as a stone or 

mineral extracting project. 38 

The Legislature approved this negotiated settlement in 1990 as Act 30·.1.:;9 The 

purpose behind Act 304 (1990) was "[t]o resolve facial statutory inconsistencies and 

establish funding of the Office of Ha waiian Affairs under chapter 10 because of a lack of 

~"IC)l)O Haw. Sess. Laws Act 30 .. ,- ~3 The scnlcment also outlined monics duc from prcvious ycars cabout 
S 100 million) and awarded interest on thc amount due. 
;"Id. 
!"'d. 
!·;OHA·s Trustees and the \\iaihc' c AdnunlSlraUOn also announccd their imcntto conlmue negollatlons in 
order to detenmnc what fonn ofpa~ment \\ould be made -- money or mon~· and land. 
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I)' 

measure will enable the State to fulfill its trust obligatio/ls to the Hawaiians and will signal 

a new era for the Native Hawaiian community.· ... The House Committee on Housing and 

Hawaiian Programs also emphasized that the bill fonnalized a contractual settlement. 

albeit a panial one: 

Your committee notes that the proposed seltlement is on behalf of Native 
Hawaiians only and leaves open for future negotiations the question of entitlement 
for Hawaiians with less than fifty percent Hawaiian blood and the question of 
establishing a separate trust fund to benefit all Hawaiians regardless of blood 
quantum. Your committee also notes that this biD in no way replaces claims or 
impairs claims of Native Hawaiians and Hawaiians to reparations from the federal 
government. including claims relating to land now under federal control in 
Hawai'i. '5 . -

The House Finance Committee agreed that this bill uprovides for a process of 

determining sell/emellt of the retroactive amount due to OHA.'~ with this bill being the 

"first step in the resolution ofissues. n
.&6 The Senate Ways and Means Committee in a 

repon issued im~ediately prior t!J the final reading of the bill. referred to Act 304 (1990) 

as a "proposed se Itleme11t. ,..'7 It is thus clear that Act 304 ( 1990) was enacted to provide a 

contractual settlement to achieve a partial resolution of existing claims. and its acceptance 

by the OHA trustees constituted a binding contract. With such intent being so repetitively 

and consistently apparent. it is difficult to imagine how Act 304 (1990) could be 

considered to be anything other than a contractual agreement . 

.uStand. Com. Rep. No. 306-lJO on H.B. 2896. Committee on Economic: OC\-clopmcnt and Hawaiian 
Affairs. Journal of the House of Representati\"C$ of the Fifteenth Legislature State of Ha\Yaii at 860 (1990) 
(emph:asis added) . 
.a~This language: appears in both Stand. Com. Rep. No. 2778 on H.B. 2896. Conuniltcc on Housing and 
Hawaiian Progr.uns. 10um:a. of the Senate of the Fifteenth Legislature St:lle of Ha\\Clii at 11S1 (1990) and 
Stand. Com. Rep. No. 3073 on H.B. 2896. Committee on Ways and Mc:lns. Journal of the Sen:llc of the 
Fifteenth Legislature State of Hawaii at 12S 3 (1990) (emphasis added). 
~Stand. Com. Rep. No. 6-'8-90 on H.B. 2896. Finance Committee. Journal of the House of 
Representatives of the Fifteenth Legislature State of Hawaii at 1082 (1990) (cmphasis &ldded). 
-'~Stand Com. Rep. No. 307:1 on H. B. 2896. Commillee on Wa~·s and Means. Journal of the Senate of the 
i'=iAp-pn,h , roicl:1tnrp ":'Iff' nf H:'I""-:'I1i :It I ,~, II 99m (emnhasis addedl. 
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A. Mutual Assent 

"There must be a mutual assent or a meeting of the minds on all essential elements 

or terms to create a binding contract. ,.48 It has been established that "a manifestation of 

mutual assent may be made even though neither offer nor acceptance can be identified and' 

even though the moment of formation cannot be determined. ,,49 Eighteen months of 

negotiations produced the settlement agreement. This agreement was assented to and 

accepted by both parties .. who jointly submitted the agreement to the Legislature. Act 304 

(1990), as presented to the Legislature. was negotiated at arms-length and constituted a 

contractual meeting of the minds by both parties. As the legislative history demonstrates .. 

this agreement is based on a recognition of the State's long-standing obligation to the 

Native Hawaiian people and settled some of the Native Hawaiian claims against the State. 

The contract was only contingent when the agreement was announced by the 

Governor 'and the OHA Trustees on February 8, 1990. but the contingency of the contract 

was removed when the state legislature approved the settlement reached bet\veen OHA 

and the State without any .material modificat~ons. This Hconditional contract" was ratified 

by the Legislature and upon the Governor's assent .. the contract became effective. \Vhen 

Act 304 (1990) became law. a contract was formed between the State ofHav"ai-j and the 

Native Hawaiian people. 

'''Earl ~1. Jorecnscn Co. \'. Mark Constr. Inc .. 56 Haw. ~66. ~70. 5~() P.2d 97R 11975) (cnm~ Carson \. 
Saito. 53 Haw. 178. 489 P.2d 636 ( 1971 n. 
~t3ICmcnt (Second) ofContrncts ~22 (1')81). 
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c. Reliance 

Detrimental reliance can also convert an understanding into a binding and 

enforceable contract. The Restatement of Contracts explains that: 

A promise which the promissory should reasonably expect to induce action or 
forbeiuance on the part of the promisee or a third person and which does induce 
such action or forbearance is binding if injustice can be avoided only by 
enforcement of the promise. S2 

In reliance on Act 304 (I990) .. Native Hawaiians have foregone pursuing any other type of 

payment arrangement for the usage of ceded land. This negotiated settlement agreement 

was mandated by the Yamasaki decision of the Hawai'i Supreme Court, was forged after 

extensive and contentious discussions. and was ratified by the State Legislature. Because 

all three branches of the government played a role in producing this agreement .. it has been 

rational for OHA and the Native Hawaiian people to have relied upon the State's 

commitment as formalized in this legislation. 

The wording of Act 304 (1990) suggests that the Airpon Revenue Fund be used 

for payment purposes to avoid depletion of the General Fund. but clearly recognizes that 

the obligation to pay exists whether or not it can come from the Airport Fund. This 

commitment is demonstrated by the repeated use of the word "equivalent" in anticipation 

of the possibility that an alternative source would have to be located if the Airpon 

Revenue Fund could not be used. H This guaranteed source of funding, whether or not the 

~:Rcstatcmcnt (Second) of Contracts §50 (1981). 
\)Section 5 amending H.R.S. Scctlon to-5( I) and Seclion 6 amending H.R.S. §lO-D (""mone~'s recei\'e by 
the office equl\'alent to that pro rata ponion of the re\'enue deri\'ed from the public land trust"): Section 8 
("The depanment of budget and finance and the Office of Hawaiian Affairs shall dctemune the actual 
amount equn'a/enl to twenty percent of the re\,enue"). 
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that created a legal duty of perfonnance. Out of this duty arose the obligation of contract. 

Even though the original land grant was widely thought to be the product of a corrupt 

legislature~ it could not be revoked by a later legislature because it was a binding and fully 

executed contract. 

Two years later, the Supreme Court decided New Jers~y v. Wilson, 57 which 

involved a fact pattern strikingly similar to the contract codified in Act 304 (1990). In the 

mid-eighteenth century, the Delaware Indians claimed a large portion of New Jersey .. but 

their claim was opposed by the British colonial government, The Indians and the 

commissioners of New Jersey met and agreed that the colonial government should 

purchase a tract of land on which the Indians might reside. and in exchange the Indians 

agreed to release their claim to all other lands in New Jersey. The colonial legislature 

passed an act giving effect to this agreement in 1758,· The act authorized the purchase of 

lands for the Indians and stated "that the land to be purchased for the Indians aforesaid 

shall not hereafter be subject to any tax.. any law usage or custom to the contrary thereof. 

in any wise notwithstanding." 

The lands were purchased and conveyed to trustees on behalf of the Indians for 

their use and the Indians released their claim to the other lands as agreed, The Indians 

remained in possession of these lands until 1801 when they decided to join fellow tribe 

members to New York. They applied for and obtained an act of the New 1ersey 

Legislature authorizing the sale of their land. This new act made no reference to the tax 

exempt status of the land in question. The land was sold to private citizens in 18030 Then 

<'New JerseY \'0 \Vilson. 11 U.S. (7 Cranch) 165 ( 1812), 

~I 
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to use revenues that the New York Port Authority generated (pursuant to a 1962 compact 

between the two states) to develop a rapid transit system despite the fact that the states 

had~ by contract with bondholders~ agreed not to use the revenues for these purposes. 

The Supreme Court found that the legislative repeal of the limitations on revenue 

use was a violation of the contract with the bondholders and thus constituted a violation of 

the Contract Clause. The impairment could not be justified on the grounds that the 

benefits to the public derived from the repeal were said to be greater than the cost to the 

bondholders. The Court's focus was solely on the impairment's effect on the contract~ not 

on the purpose of the impairment. And most importantly for the present discussions~ the 

Court established a stricter standard of review for contracts in which the state itselfis a 

party. Although minor modifications -- based on changes in the underlying facts -- may be 

acceptable if properly justified. if a state is attempting to abrogate its contractual 

obligations~ courts will be rigorous in the enforcement of agreements. 

The facts underlying the enactment of Act 304 ( 1990) have not changed in any 

material manner that would justify a repeal oJ:' modification. Just as the impainnent to the 

bondholders in United States Trust was not justified on the basis that the benefits derived 

from the repeal were arguably greater than the cost to the bondholders. neither may Act 

304 (1990) be repealed on the argument that the public should benefit at the expense of 

Native Hawaiians. It cannot be argued that the repeal of Act 304 ( 1990) is reasonable 

and necessary to serve an important public purpose. The focus must remain solely on the 

impainnent' s effect on the rights of the contracting panies. lust as in United States Trust, 

where the states were previously aware of the traffic congestion problem. the State of 

23 

University of Hawaii School of Law Library - Jon Van Dyke Archives Collection



The language of Act 304 (1990) specifically states "that the Office of Hawaiian 

affairs has been provided only a portion of the funds contemplated." The legislative 

history surrounding Act 304 (1990) clearly demonstrates a legislative commitment to 

uphold Act 304 (1990) and a unilateral repeal or modification would be contradictory to 

such legislative intent. In construing the original Oregon statute, the Hughes coun found 

the language to be pennanent in nature. The language of Act 304 is similarly designed to 

be penn anent. unless changed by a later contractual agreement between the State and the 

Native Hawaiian people. 

These cases, spanning two centuries. confirm a long standing principle embedded 

deep within the Constitution of the United States. A contractual obligation is regarded 

highly. alongside the right to hold propeny. and must be afforded respect similar to other 

fundamental rights. The level of scrutiny such an impairment is subjected to rises when 

the state is a party to a contract that it is later attempting to abrogate. It has been said 

that: 

The contract clause, '" may be reconceived to embody the framers' lofty vision of 
distributing governmental functions among coordinate branches. The clause 
should deny state legislatures the power to make retroactive and par1icularistic 
judgments about contractual rights not merely because cour1s perform this function 
better and not merely because legislative assumption of this task may be hostile to 
the institution of contract. In its essence. the contract clause reflects the framers' 
judgment that the diffUsion of power through institutional constraints. however 
inefficient, ultimately enhances our libeny. 65 

""Michael Harper & Ira Lupa. Rcdiscoverine the Contract Clausc. 97 Han.'. L.Rcy l~ l~ (cilill~ 

Immlgr.nion and Naturalization Sen'. \". Chadha, IOJ S.Ct. 276-', 2789-92 ( 1983». 
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