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I.  INTRODUCTION

| deal in Land Values and Sales
of green-belted plots
In desirable spots
and with all that town planning entails
and if Anyone anything's got
in the way of garden or plot—
Well he mustn’t object
When | call to collect
About half of the whole blooming lot.
Sir Desmond Heap'

Value capture policy is as old as eminent domain, which means it is
very nearly as old as organized government. Nevertheless there is some-
how something threatening about pulling it all together under the title of
“policy”" dealing with the “capture” of “value.” Capture from whom?
Whose value? Whose policy?

In fact, value capture is very little more than government using its
existing powers to acquire land or rights iri land for a public purpose and
then defraying the costs of acquisition by dealing in those values and
capitalizing on increased value the government itself created by virtue of
its public developmental activities. The theory of value capture policy has
been dealt with at some length elsewhere 2 In this article it is the intent of
the authors to present a technique-by-technique analysis of practical
applications of value capture policy with theoretical discussions only
where necessary. For convenience we have divided the “methodology” of
value capture policy into four categories: (1) condemnation of land for
value capture, (2) development of existing rights in land, (3) monetary
transfers, and (4) joint development. These categories are preceded by
an extended discussion of public purpose and public use—the legal keys
to most of the techniques. While much of the research which forms the
basis of this article was done for the purpose of examining the feasibility of
using value capture techniques to defray the costs of fixed-guideway
rapid transit systems,® many of the examples from cases, statutes and
experience, are drawn from other contexts—highways, redevelopment,
parking structures, shopping malls, and the like.

1. Christmas Extravaganza and Fun Fair Department, 1966 J. PLan. L. 693.

2. U.S. DepARTMENT OF TRANSPORTATION, A VALUE CAPTURE PoLICY, (vols. 1-4, 19); Callies and
Deurksen, Value Recapture as A Source of Funds to Finance Public Projects, 8 URBAN LAW ANN.
73, 81-83 (1974); Callies and Deurksen, Value Recapture: A Rose By Another Name, 26 ZONING
Dic. 5 (1974).

3. The research was funded primarily by the U.$. Department of Transportation's Urban
Mass Transit Administration and later the DenverRegional Transit District. Planning and financial
analysis was performed by the Rice Center for Community Design and Research in Houston,
Texas, under the direction of Carl P. Sharpe, Assistant Director, and Robert Eury, principal
planner. .
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Usually government does not attempt to “go it alone” but rather forms
public-private partnerships so that both sectors can benefit from govern-
mental development. The central theory, however, remains the same. In
each instance it is an investment of public funds for which a “capture” of
some of the value created by the investment which traditionally accrued to
private interests is sought in order to help defray the outlay of public
funds.4

II. PusLiCc Use

The efficacy of valuz capture policies involving public participationin
development opportunities along a transit route will be largely dependent
upon the acquisition of property for development or the development of
property already acquired. Such acquisition and use is subject to the
constitutional and statutory constraints of the “public use” doctrine. This
doctrine is sufficiently important that we deal with itin considerable detail,
despite our avowed intent to focus on the more practical aspects of value
capture.

A.  EMINENT DOMAIN

Generally a public body can acquire property through the exercise of
the power of eminent domain for public use or purposes. The breadth of
the definition of “public use”—what is appropriate, direct, and related to
governmental purposes-—will, to a large measure, be determinative of the
potential for value capture through public/private partnerships.

1. Public purpose.

The matter of public use and purpose has been often defined in the
context of the acquisition of property not strictly needed for the purposes
for which a governmental entity was created. For example, inthe case ofa
transit district developing a fixed guideway system, enabling legislation
and common sense dictate that the agency can acquire the property
necessary for the construction of a fixed guideway and stations. Acquisi-
tion of land for commuter parking is also generally includable. Permissible
acquisitions beyond these types of uses depend upon constitutional,
statutory, and interpretive case law.

United States v. 416.81 Acres of Land® contains an example of a
broad definition of public use which is typical of situations involving the
federal government. The government brought eminent domain proceed-
ings to acquire land for development of the Indiana Dunes National

4. The extent to which private landowners may be the fortuitous beneficiary of significant
value without effort or investment is dramatically illustrated in an article published in Planning
Magazine. Toner, Oysters and the Good Ole’ Boys, PLANNING MAGAZINE, August (1975).

5. 514 F.2d 627 (7th Cir. 1975).
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Lakeshore. The court held that the only quesstion for judicial review in such
a condemnation proceeding was whether the purpose for which the
property was taken was a congressionally authorized public purpose. It
made no difference that a landowner’'s conception of a public use might
differ from that of the Congress.®

As clearly demonstrated in a recent Maryland case, broad definitions
of public use are not confined to cases involving the power of the federal
government. In Prince George's County v. Collington Crossroads, Inc.,”
the county sought to condemn land at the intersection of two major

_highways for the creation of an industrial park. The court was not swayed
by the ultimate private use or benefits that accompanied the “economic
stimulation” of the proposed development and recognized the necessity
for a non-rigid definition of public use.

Over many years and in a multitude of cases the courts have vainly

attempted to define comprehensively the concept of a public use and to

formulate a universal test. They have found here as elsewhere that to
formulate anything ultimate, even though it were possible, would, in an
inevitably changing world, be unwise if not futile. [citations omitted]®

2 Necessity.

The courts have long drawn a distinction between what is a public
purpose on the one hand and necessity of the taking on the other. Public
purpose is largely a question of why or what for, while necessity is one of
how, much or which one. In most non-federal jurisdictions the “what for"”
public purpose question is strictly a judicial question.

In evaluating the use for which a governmental body attempts to

exercise the power of eminent domain, the courts have the responsibility of
enforcing the constitutional limitation that the use must be ‘public.'®

On the other hand, the issue of necessity is clearly perceived.as a matter
of legislative discretion and is reviewed by the courts only for evidence of
fraud, collusion or bad faith. In ARCO Pipeline Co. v. 3.60 Acres of Land,*°
builders of the Trans-Alaska pipeline brought proceedings to condemn
3.6 acres of right-of-way under authority delegated to it by the State of
Alaska. The court held it was without authority to review the question of

6. /d.

7. 275 Md. 171, 339 A.2d 278 (Md.Ct.App. 1975).

8. 10.275Md. at 177,339 A.2d at 286, quoting Riden v. PhiladelphiaB. & W.Ry. Co., 182
Md. 336, 35 A.2d 99 (1943). ’

9. Prince George's City v. Collington Crossroads, Inc., 275 Md. 171, 177, 339 A.2d 278,
283 (Md. Ct. App. 1975). See ai/so City of Little Rock v Raines, 241 Ark. 1071, 411 S.W.2d 486
(Ark. 1987); In re Flatbush Ave, 60 Misc. 2d 1062, 304 N.Y.S.2d 552, 556 (Sup. Ct. 1969).

10. 539 P.2d 64 (Alaska 1975).
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necessity of a particular taking absent a clear showing of fraud, bad faith,
arbitrariness or abuse of discretion.’

In a case from California dealing with the authority of an airport
commission and city council to condemn property for the extension and
enlargement of an airpcrt, the Court of Appeals of California held that
whether public necessity required acquisition of property for such an
extension and enlargement was strictly a legislative and not a judicial
question and that legisletive motive was not a subject of inquiry.'?

Recently the wooden distinction between public use and necessity
has become blurred as courts have recognized an expanding definition of
public purpose. The courts have given increasing credence to the import-
ance of comprehensive Jdevelopment or redevelopment projects essen-
tial to the health, safety and welfare of the public. In State ex rel Atkinson v.
Planned Industrial Expension Auth.'3 the court pierced through the
formalistic jargon of “pubilic purpose” and “necessity,” reconciling them
as follows:

[Flinal determination of the question whether the contemplated use of any
property sought to be teken under the Law here in question is public rests
upon the courts, but that a legislative finding under said law that a blighted
or unsanitary area exists and that the legislative agency proposes to take
the property therein under the process of eminent domain for the purpose of
clearance and improvement and subsequent sale upon such terms and
restrictions as it may deem in the public interest will be accepted by the
courts as conclusive eviddence that the contemplated use thereof is public,
unless it further appears upon allegation and clear proof that the legislative
finding was arbitrary or was induced by fraud, collusion or bad faith.'

The distinction between “public benefit,” and “public purpose” is
also fading with the passage of time. In an increasing number of jurisdic-
tions public benefits like revenue generation, are accepted as valid public
purposes. A Maryland ccurt recently held:

Under our cases, projects reasonably designed to benefit the general

public, by significantly ehancing the economic growth of the State, or its

subdivisions, are public uses, at least where the exercise of the power of
condemnation provides an impetus which private enterprise cannot
provide.'s
In Florida, an apparent holdout jurisdiction, however, the distinction
seems to be alive and well. A court recently noted that ‘public benefit’ is
not synonomous with ‘public purpose’ as a predicate which can justify

11. /d. at 68.

12. Breiner v. City of Los Argeles, 22 Cal. App. 3d 382 (1975), 99 Cal. Rptr. 180 (1972).

13. 517 S.wW.2d 36 (Mo. 1975).

14. Id. at 45.

15. Prince George's City v Crossroads, Inc., supra 275 Md. at—, 339 A.2d at 289.
(emphasis added).
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eminent domain. . . ."'® Thus, in the final analysis, the breadth of the
definitions of public use and public purpose depend upon the constitu-
tional, statutory and case law provisions of the particular jurisdiction
involved.

3. Colorado.

Colorado is a useful example, since the Denver Regional Transit
District has recently gone through the exercise of evaluating value cap-
ture techniques.'” From a reading of the law in Colorado it appears that,
while the constitution and statutes are sufficiently strict to place Colorado
in the narrow view jurisdictions, interpretive case law reveals an occa-
sional judicial willingness to move away from a narrow interpretation of
“public use.”

The Colorado constitution provides in pertinent part:

Private property shall not be taken or darnaged for public or private use
without just compensation . . . the question whether the contemplated use
be really public shall be a judicial question and determined as such without
regard to any legislative assertion that the use is public.®

In addition, the constitution further provides at section 14:
Taking private property for private use.

Private property shall not be taken for private use unless by consent of the
owner, except for private ways and necessity and except for reservoirs,

drains, flumes or ditches on or across the: lands of others by agricultural,
mining, milling, domestic or sanitary purposes.'®

Of course, in order to validate condemnation for public/private -
development schemes in support of a rapid transit district it is always
-possible to amend the aforesaid section 14 to add matters relating to rapid
transit districts. We understand that such an amendment is a remote
possibility and therefore suggest that any exercise of the power of eminent
domain would need to satisfy a public purpose test bottomed on article I,
section 15 of the Colorado constitution.

This constitutional provision was examined in Potashnik v. Public
Service Commission of Colorado,?® where the court said:

Whatever may have been the ancient right of condemnation, it has been

restrained by constitutional limitations in the protection of individual pro-

perty rights. The power lies dormant in the state until the legislature speaks
[citing authorities]. . . . The right to condemn private property is therefore

16. Baycol, Inc. v. Downtown Development Auth., 315 So.2d 451, 457 (Fla. 1975).

17. Denver RapiD Transit DistricT, R.T.D. NORTH SoutH RapiD TRANSIT PROJECT, VALUE
CaPTURe OPPORTUNITIES (Report, 1976).

18. Coro. Const. art. i, § 15.

19. Coro. Const. art. I, § 14,

20. 126 Colo. 98, 247 P.2d 137 (1952).
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a creature of statute, pursuant to which it must clearly appear either by
express grant or by necessary implication.?’

After quoting article Il, section 15 of the Colorado constitution the
court noted that:

[TIhe actual purpose of this section is to place a limitation even upon
legislative enactment. Under the restriction of this section the legislature
itself must exercise carz in declaring to be a ‘public use’ (and hence entitled
to the right of eminent domain) only that which may meet the legal tests of
such as determined by the judiciary. The general right of eminent domain,
under our Constitution, depends upon, first, legislative authority and,
second, judicial approval of the purpose as a public use.2

Fortunately for proponents of public/private partnership value cap-
ture techniques, later dacisions seem to broaden the power of a public
body to acquire land by eminent domain in Colorado. For example, the
Supreme Court of Colorado, stating that the question of public purpose in
condemnation proceeding was a judicial question, upheld a taking for a
pipeline right-of-way as a public purpose.?® The court quoted extensively
from a 1906 Supreme Court of Colorado decision, Tanner v. Treasury
Tunnel Mining & Reduction Co.,2* where the court discussed the impor-
tance that the definition of public purpose change with the times.?s In
addition, the Larsen court quoted the following language from Tanner:

No definition, howewver, has as yet been formulated which would serve

as an infallible test in cletermining whether a use of property sought to be

appropriated under the power of eminent domain is public or private. No

precise line is drawn between the uses which would be applicable in all
cases. Doubtless this erises from the fact that the courts have recognized

21. /d. 247 P.2d at 138.
22. Id. 247 P.2d at 139, 140.
23. Larsen v. Chase Pipeline Company, 183 Colo. 76, 514 P.2d 1316 (1973).
24. 35 Colo. 593, 83 P. 4€4 (1906).
25. /d. at 35 Colo. 594, 83 P. 464 at 465.
In this state we have conditions to meet and resources to develop, which, in their
nature, require the employment of new and appropriate means. This has opened a
field for the prosecution on new enterprises. The mineral resources of the state are of

prime importance. Generally they can only be reached by sinking shafts to great
depth, or running tunnels of great length.”

The general assembly has provided for the organization of companies for the purposes for
which the petitioner was organized. It has provided that a corporation of this character may
exercise the power of eminent domain in securing rights-of-way for its tunnel. It has evidently
recognized that the business of a tunnel company may be for the benefit and advantage of the
public, for we find that in designating what corporations may exercise the power of eminent
domain tunnel companies have been mentioned in connection with bridge, ferry, railroad, and
other companies whose business is unquestionably to serve the public. While this judgment is
not conclusive upon the courts, it is entitled to careful consideration and great weight as the
judgment of a coordinate branch of the government or the necessities of the state for the
development of its resources ard the needs of the people in this respect. [citing cases]

Subject to the authorits of the court to determine certain questions, the general

assembly is the exclusive judge of the necessity or emergency justifying the exercise of
the power of eminent domein. (emphasis added).
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the definition of public use must be such &s to give it a degree of elasticity
capable of meeting new conditions ancl improvements and the ever-
increasing needs of society. [Citing case] Consequently we find, in
examining the authorities, that, in determining whether or not a use is
public, the physical conditions of the country, the needs of a community,
the character of a benefit which a projected improvement may confer upon
a locality, and the necessities for such improvement in the development of
the resources of a state, are to be taken into consideration.28

Arguably at least, the Larsen case places Colorado in the broader
view public purpose camp despite the Colorado constitutional provisions
which, upon first reading, imply a narrow “public purpose” definition.

In Dallasta v. Department of Highways,*” a case dealing with a
proposed condemnation by the State Highway Department, the court
established the following test:

[It] is the general principal of law that courts will not disturb decisions or
determination by public bodies charged with the duty as to location or
alignment of highways or other public projects. The feasibility or practica-
bility of the same and similar objectives—all of which relate to the necessity
for the acquisition of a particular property—-is the agency's responsibility to
determine. To invoke the judiciary there must be a showing of bad faith or
fraud on the part of the acquiring agency. This rule has been uniformally
[sic] recognized by this court, even when objection is raised in condemna-
tion cases by persons whose property is actually being taken.?

The court seems to be applying traditiona’ deference toward the necessity
of the taking to the definition of public purpose and thereby reflecting the
modern trend towards a blurring of any distinction.

In Rabinoff v. District Court?® the Colorado Supreme Court consi-
dered whether condemnation of property for conveyance to private
parties under an urban renewal plan was a public use:

The narrow inquiry therefore, is whether the power of eminent domain

can be exercised in circumstances such as the present, wherein the public

authority does not intend to permanently retain the property which it pro-

poses to condemn.3°

The court concluded in the affirmative:

In concluding that the proposed actior:is public and not private, we are
persuaded not only by the underlying object of urban renewal, but the
significant fact that the grant is to a public agency which acquires the lands
in question under a master plan of rehabilitation. The fact of ultimate
ownership by private individuals is an incidental and secondary considera-
tion to the public objectives.?'

26. /d.

27. 153 Colo. 519, 387 P.2d 25 (1963).
28. Id. at 521, 387 P.2d at 27.

29. 145 Colo. 225, 360 P.2d 114 (1961).
30. /d. at 229, 360 P.2d at 118.

31. /d. at 232, 360 P.2d at 121.
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While none of the above cases is dispositive of the breadth of “public
purpose” in Colorado, they suggest that Colorado courts have been
receptive to broad application of condemnation powers and might be
expected to view a transit district’s exercise of its eminent domain powers
in furtherance of a pub ic/private partnership value capture scheme in a
progressive manner.32

B. PusLic FUNDS

Closely related to the concept of “public purpose” in eminent domain
proceedings is the use of public funds to carry out development tradition-
ally reserved for the p-ivate sector. In this area as well, a broadening
concept of the public interest is overcoming traditional distinctions. A
recent Massachusetts case is on point. Opinion of the Justices®? dealt with
a proposed statute providing for the financing, construction and operation
by the Massachusetts Turnpike Authority of a stadium complex, vehicular
tunnel, toll road and arena in Boston. The Supreme Court of Mas-
sachusetts held that the proposed statute was invalid, not because the
proposal went beyond certain specified public purposes, but because
the expenditure of pub ic funds, extension of public privileges, powers,
exemptions and uses, and the rental and operation of the project involved,
were inadequately conirolled by appropriate standards and principles.
The court went on to set out at some length what standards and principles
would render such a statute adequate. The court characterized the
standards challenged as “vague and fragmentary,”3* but specifically
held:

We are of opinion that a large multi-purpose stadium or an arena for public

activities and events conventions, professional and amateur athletic

events and other large gatherings may be for a public purpose if the
expenditure of public f unds, the extension of public privileges, powers, and
exemptions, and the use, rental, and operation of the projects are ade-
quately governed by appropriate standards and principles set out in the
legislation. [I}f the legislation itself contains standards and principles
governing and guiding the operation of the facilities in a manner which
reasonably can be exdected adequately (a) to protect all aspects of the
public interest and (b) to guard against improper diversion of public funds

and privileges for the benefit of private persons and entities, then such

enterprises may be found to be for public objectives.

To the same general effect is Lerch v. Maryland Port Authority.36
There the validity of a proposed issue of revenue bonds by the port

32. See, 2A, NicHoLs, THe Law oF EMINENT DomaN, § 7.5161 (3d ed. 1975).
33. 356 Mass. 751, 250 N.E.2d 547 (1969).

34. /d. at 763, 250 N.E.2¢| at 559.

35. /d.

36. 240 Md. 438, 214 A.2d 761 (1965).
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authority for acquisition and construction of an international trade center
was challenged. The court held that the use of property to produce
revenues to help finance operation of activities that tended to achieve the
purpose of atrade center development project in the Port of Baltimore was
a public use.

The court noted specifically that the methods by which a public
purpose may be served by a municipal corporation changes with time and
that at present services were more important than edifices. There was a
specific legislative finding that the location of servicing functions and
activities connected with commerce and trade at a single centrally
located site to protect the economic well-being of the state was in the
public interest. The case relies to a large extent on Courtesy Sandwich
Shop, Inc. v. Port of New York Authority,” where the court upheld the use
of condemnation power in furtherance of the New York World Trade
Center project. The court concluded:

The Act is not invalid because it does not freeze future use to present

circumstance. Nor does it violate the cons:itutional prohibition because it

authorizes the use of space not needed for -he purpose of the Center other

than for the production of incidental revenue, when, as here, that authoriza-

tion is a reasonable concomitant of a project on a public purpose. . . .

The Act as amended incorporates not only the legisiative determina-

tion of the broad scope of the Center, but, at least by implication, looks to

the eventual expansion of the immediate use to which the Center is to be

put. No separate edifice is authorized for the: purpose of raising revenues to

offset the expenses of the Center. The authorized use of portions of the

Center for the production of incidental revenue is not its primary purpose,

but is expressly made auxiliary to the accomplishment of the main purpose,

which is public.3®
it is worth noting that the Maryland Port Authority would occupy only a
small fraction of the proposed building, some 30,000 square feet out of the
200,000 square feet proposed, while the remainder was to be leased to
marine-oriented private businesses.3®

[Il.  PuBLIC/PRIVATE PARTNERSHIPS

One of the most financially attractive value capture techniques
involves development projects where public entities join with the private
sector to carry out a joint venture. Through such associations the govern-
mental entity has a real opportunity to share in the benefits that accrue
from its work on its primary mission. Along transit routes, shopping
facilities, offices and other commercial ventures will benefit considerably
from installation of the transit line, and the opportunity for the transit

37 12 N.Y. 1077, 239 N.Y.S. 2d 899, 190 N.E.2d 402 (1963).

38. 240 Md. 438, 444, 214 A.2d 761, 768 (Md.Ct. App. 1965).
39. /d, 240 Md. at 444, 214 A.2d at 768.




1976] Value Capture 19

authority to share in financial consequences of those benefits could ease
the economic burden of transit improvements. Essential to public/private
partnership is public ownership of the land adjacent to a transit route
where joint developmen: can be carried out. Public ownership of adjacent
land will be in two forms: land condemned for such purposes or land
previously acquired for other purposes.

A. CONDEINNATION OF LAND FOR PUBLIC/PRIVATE
IPARTNERSHIP DEVELOPMENT

As set forth in earlier value capture discussions, courts have upheld
the acquisition of more land than was absolutely necessary for the precise
public purpose if the lard was acquired for necessary ancillary services
(for example, parking lots for a transit station), for demonstrated future
needs, or to clear up or avoid “remnants.” In addition, the courts have
upheld the acquisition of land for the economic or physical protectionof a
public investment.4°

1. Excess condemnation.

Where the purpose of the acuisition is not solely to recoup the cost of
a public venture, the acquisition of more land than is necessary for the

direct purposes of an authority’s need is likely to be a valid exercise of the-

power of eminent domain, provided there is adequate statutory authority
and a good plan sufficiently indicating the purposes and need for such
land.*! The term excess condemnation is a poor one. It is clearly inappro-
priate. As Nichols points out at section 7.51224 the term is a misnomer
because it infers that more land is being taken than can be justified for the
public use. If this were really the case such a taking would be
unconstitutional.

New York has been a particularly active jurisdiction with respect to
excess condemnation. The local government section of the New York
constitution provides limited authority to take so-called “excess” land:

E. Local governments: shall have the power to take by eminent domain
private property within their boundaries of public use together with excess
land or property, but no more than is sufficient to provide for appropriate
disposition or use of land or property which abuts on that necessary for
such public use, and t> sell or lease that not devoted to such use. The
legislature may authorize and regulate the exercise of the power of eminent

40. Atwood v. Willacy Couty Navigation District, 153 Tex. 646, 271 S.W.2d 137 (Tex. Civ.
App. 1964), aff'd, 350 U.S. 804 1965); and Courtesy Sandwich Shop, Inc. v. Port of New York
Authority, 12 N.Y. 1077, 239 N.".S.2d 899, 190 N.E.2d 402 (N.Y. 1963).

41. VaLue CapPTURE PoLicy, vol. Il, supra n. 32.

42. 2A, NicHoLS ON EMINENT DomAIN (3d Ed. 1975).

~
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domain and excess condemnation by a local government outside its
boundaries.*?

Inthe case of In re Flatbush Avenue,** the City of New York sought to
condemn more land than was necessary to carry out a street widening
program. The court upheld the power of the city to take the excess land,
although in the particular case the court barred the condemnation
because no purpose had been offered for taking the additional lands:
“[slince there is no statement of purpose this court will not attempt to
conjecture as to whether a public purpose is involved. . . . [Tlhis is a
defect which invalidates the proceeding . . . ."*

As indicated above, the federal courts interpret the authority to
condemn property very broadly.® In United States v. 187.40 Acres of
Land,*” the court dismissed the landowners’ claim that the Secretary of the
Army lacked statutory authority to take certain land to be used in con-
structing a flood control project in accordance with plans and conditions
made after the commencement of the original project.*® The court was
there dealing with the Declaration of Taking Act,*® which does not require
proof of necessity for the taking of land. It was held that there was no
constitutional bar to “excess” takings in this fashion.

In Kentucky a form of excess condemnation is clearly permitted by
statute for “ancilliary purposes.”®® Such power appears to exist under two
categories. First, a general condemnation enabling statute sets out a
broad range of uses:

‘Public project’ means any lands, buildings, or structures, works or
facilities (a) suitable for and intended for use: in the promotion of the public
health, public welfare or the conservation of natural resources, including
the planning of any such lands, buildings, structures, works or facilities; or
(b) suitable for and intended for use for the purpose of creating or
increasing the public recreational, cultural and related business facilities of
a community, including such structures as concert halls, museums,
stadiums, theaters and other public facilitizs, together with related and

43. Article 9, Section 1, Subsection E (emphasis added).

44. 60 Misc. 2d 1062, 304 N.Y.S.2d 552 (N.Y. Sup. Ct. 1969).

45. /d. at 1068, 304 N.Y.S.2d at 558.

46. City of Cincinnati v. Vester, 33 F.2d 242 (6th Cir. 1929), affd 281 U.S. 431 (1930); See
Callies and Duerksen, Value Re-Capture as a Source of Funds to Finance Public Projects, 8 Urs.
Law ANN. 73 (1974); Value Capture Policy, vol. |I, supra n. 32.

47. 381 F. Supp. 54 (Pa. 1974). )

48. The court noted, “The judicial role in review o condemnation cases does not encom-
pass the power of determining whether the land is actually necessary for the successful
operation of the project but only extends to deciding the: propriety of the public purpose of such
acquisitions and the requisite statutory.authority [citing cases]. Moreover, the taking of more land
than necessary is no defense to condemnation acquisition [citing cases].” /d. at 57. (cases
omitted).

49. 40 U.S.C. § 258(a) (1970).

50. Ky. Rev. Stat. §§ 58.010-.140 (1970).
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appurtenant parking garages, offices and office buildings for rental in
whole or in part to private tenants, dwelling units and apartment buildings
for rental in whole or in part to private tenants, commercial and retail
businesses, stores or other establishments, and any structure or structures
or combination of the foregoing, or other structures having as their primary
purpose the creation, improvement, revitalization, renewal or moderniza-
tion of a central business or shopping community, and shall also include
existing lands, buildings, structures, works and facilities, as well as
improvements or additions to any such lands, buildings, structures, works
or facilities.5

Second, a number of specific agencies are empowered to exercise
the power of eminent domain for a broad range of purposes. A govern-
mental agency empowered to develop a “capital plaza” or other public
building complex is specifically authorized to condemn not only lands,
buildings and public works “suitable for and intended for use as public
property”’S? but also:

suitable for and intended for use for the purpose of creating or increasing

the public recreational, cultural and related business facilities of a com-

munity including such structures as concert halls, museums, stadiums,

theaters, and other public facilities together with related and appurtenant
parking garages, offices and office buildings for rental in whole or in partto
private tenants, commercial and retail business, stores or other establish-
ments and any structure or structures or combination of the foregoing, or
other structures having as their primary purpose the creation, improvement
revitalization, renewal or modernization of a central business or shopping

community, and shall also include existing lands, buildings, structures,
works or facilities.®

The City of Lexington and Fayette County have created the Lexington
Center Corporation to finance and develop a municipal convention center
and sports facility. The center is to consist of a trade show and sports
facilities complex containing a sports arena capable of seating 22,600
persons, connecting exhibition hall facilities of approximately 60,000
square feet, a restored opera house, and 70,000 square feet of commer-
cial parking space together with adjacent surface parking for over 2,000
cars.

Another example of excess condemnation is found in California
under the guise of the “protection” theory. A new eminent domain statute
specifically authorizes “protective acquisitions™:

(a) Subject to any other statute relating to the acquisition of property,

any person authorized to acquire property for a particular use by eminent
domain may exercise the power of eminent domain to acquire property

51. Kv. Rev. Stat. § 58.010(i) (1970).
62. /ld.
83. /ld
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necessary to carry out and make effective the principal purpose involved
including but not limited to property to b2 used for the protection or
preservation of the attractiveness, safety, and usefulness of the project.

(b) Subject to any applicable procedures governing the disposition of
property, a person may acquire property under subdivision (a) with the
intent to sell, lease, exchange, or otherwise dispose of the property, or an
interest therein, subject to such reservations or restrictions as are neces-
sary to protect or preserve the attractiveness, safety, and usefulness ofthe
project.

Apparently, public agencies are now in a more favorable position to
make protective acquisitions. The new Eminent Domain Law does not
contain any distance limitations for protective acquisitions and basically is
a codification of existing California case law which permits “taking inci-
dental property to carry out and make effective the principal uses
involved.”S5 In addition, similar authority is spelled out for the California
Department of Transportation:

The department may condemn real property or an interest therein for
reservations in and about and along and leading to any State highway or
other public work or improvement constructed or to be constructed by the
department and may, after the establishmert, laying out and completion of
such improvement, convey out any such real property or interest therein
thus acquired and not necessary of such improvement with reservations
concerning the future use and occupation ¢f such real property or interest
therein, so asto protect such public work and improvement and its environs
and to preserve the view, appearance, light, air and usefulness of such
public work; provided, that land so condemned under authority of this
section shall be limited to parcels lying wholly or in part within a distance of
not to exceed one hundred fifty feet from the closest boundary of such
public work or improvement; provided that when parcels which lie only
partially within such limit of one hundred fifty feet are taken, only such
portions may be condemned which do not sxceed two hundred feet from
said closest boundary.5®

2. Future Uses.

Future use is a well recognized “excess” or supplemental condem-
nation power.5” For example, the California state highway department
(CALTRANS) is expressly empowered tc condemn land for future use,
and to lease such lands until they are needed for public use.

The authority conferred by this code to acquire real property for state
highway purposes includes authority to acquire for future needs. . . .

54. CaL Cw. Proc. Cope § 1240.120 (West Supp. 1976).

55. City of Santa Barbara v. Cloer, 216 Cal.App.2d 127, 30 Cal. Rptr. 743 (1963).

56. CaL. St5. AND Hy. CoDE §104.3. (West 1963) (repealed 1975).

57. Callies and Deurksen, Value Recapture as a Source of Funds to Finance Public
Projects, 8 URs. Law ANN. 73, 8183 (1974).
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The department is authorized to lease any lands which are held for

state highway purposes and are not presently needed therefor on such .

terms and conditions as the director may fix and to maintain and care for

such property in order to secure rent therefrom.58

The U.S. Court of Appeals for the Fifth Circuit has upheld condemna-
tion in advance of actual need. As part of a plan forimproving the port area
a harbor district intended to construct a liquid storage tank on the
expropriated property, even though it could not say with assurance when
the land would be so used.>® The court was unmoved by the fact that only
one private user might actually take advantage of the bulk storage facility.
According to the court, this fact did not affect the public use nature of the
taking because all potential users would have access to storage in the
area.

3. Remnants.

The same reasoning is also applicable to the acquisition of more
interests in land, in order to eliminate remnants, than can be justified by
the particular public purpose upon which a particular acquisition is
based. In Southern Pacific Land Company v. United States,® the court
upheld the decision of the Assistant Secretary of the Navy to condemn a
fee simple title to a tract of land including mineral interests for the
construction of a naval air station in California, despite the owner’s
objection that he was willing to sell the surface rights, but wanted to retain
the mineral rights. The court relied on the rule cited above that the exact
nature or estate to be acquired is solely within the province of the public
official involved. In fact, the court propounded the rather startling theory
that “advantageous liquidation of the government’s interest is a legitimate
consideration in determining the estate to be taken,” and that “approp-
riate liquidation of investment for public purposes [is] itself such a public
aim."®" The acquisition of land for the sole purpose of turning around and
selling at a profit would presumably be illegal under the Vesterdecision.®?
The result of the above case, however, appears to be that a federal
authority may acquire more land, or at least more interests in land, than is
necessary for the public purpose, where the property perchance had to
be disposed of, such further acquisition of rights or interests would protect
the government's investment or increase its total value!3

58. CAL Sts. anD Hy. CoDE § 104.6. (West 1963).

59. Lake Charles Harbor & Terminal District v. Henning, 409 F.2d 932 (5th Cir. 1969).

60. 367 F.2d 161 (9th Cir. 1966).

61. /d. at 163. ‘

62. City of Cincinnatti v. Vester, 33 F.2d 242 (6th Cir. 1929), aff'd 281 U.S. 431 (1930).

63. Atwood v. Willacy County Navigation District, 153 Tex. 646, 271 S.W. 2d 137 (Tex. Civ.
App. 1964), aff'd 350 U.S. 804 (1965); Rindje v. City of Los Angeles, 262 U.S. 700 (1923); United
States v. 2,606,548 Acres of Land, 432 F.2d 1286 {5th Cir. 1970); People v. Merced County, 68
Cal. 2d 2086, 436 P.2d 342 (Cal. 1968).
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California has what is probably the least restrictive case law on the
subject of remnant acquisition by eminent domain. The California Streets
and Highways Code provides:

Whenever a part of a parcel of land is. to be taken for state highway
purposes and the remainder is to be left in such shape or condition asto be

of little value to its owner, or to give rise to claims or litigation concerning

severance or other damage, the Department may acquire the whole parcel

and may sell the remainder or may exchange the same for other property

needed for state highway purposes.®
The statute was construed and upheld in People v. The Superior Court of
Merced County® in which the Supreme Ccurt of California held that even a
“remnant” as large as 54 acres could be condemned under the remnant
theory of excess condemnation when it could probably be condemned for
a little more than the cost of taking the one-half acre needed for highway
purposes, and paying damages for the remainder which would thus
become land-locked:

Although a parcel of 54 land-locked acres is not a physical remnant, it

is a financial remnant: its value as land-locked parcel is such that sever-

ance damage might equal its value. Remnant takings have long been

considered proper.5®

There are no outright examples of excess condemnation in our
example jurisdiction of Colorado. However, the acquisition of land for
public/private cooperation in development is not restricted to the indus-
trial East. In Duff v. City and County of Denver,®” the City of Denver sought
to acquire by eminent domain Duff's land in order to expand municipally-
owned Stapleton airfield. The City and County of Denver contemplated
using the land sought for acquisition fcr supporting facilities such as
airplane parking areas, taxiways and similar purposes and for leasing to
base operators for activities similar to those being conducted on the
property (storage and servicing of private airplanes) by Duff. The court
dismissed without pause the contention that the ultimate purpose was
merely to change his private ownership to the private Iease of the city
tenant and upheld the taking.68

B.  PusLic AND/OR PrivaTe DEVELOPMENT OF
PusLic LAND HOWEVER ACQUIRED
A second major opportunity for a transit authority to share in the
benefits of a new trafsit route is through development of air or other

64. CAL. Stats. AND Hy. Cope § 104.1 (West 19533) (repealed 1975).

65. 68 Cal. 2d 206, 436 P.2d 342 (Cal. 1968).

66. /d. at 210, 436 P.2d at 346. This case has Ibeen the subject of statutory modification
seeking to reverse the court’s decision, although the new statute has not been finally construed.

67. 147 Colo. 123, 362 P.2d 1049 (1961).

68. /d. at 123, 362 P.2d at 1049.



1976] Value Capture 25

property rights validly acquired by the authority but not needed for current
operations, i.e., land already in public ownership. There are many exam-
ples of courts upholding such development, and many more such
developments are proceeding without judicial review in other rapid transit
systems throughout the country. To some extent, the decisions discussed
here relate to those discussed above.

It has been noted elsewhere that although a governmental authority
may have sufficient power under common law to deal in air space, the safe
course is the adoption of a statute specifically allowing both sale and
lease of government-owned air space or land.®® There are a number of
instances, particularly involving parking, of jurisdictions which authorize
the leasing or sale of air space.’

The use of air space or other public property for private development
is illustrated in the provision of offstreet parking. The acquisition of
property by a governmental entity for offstreet parking has generally been
held to be a public purpose even when such use has the effect of enabling
a municipal corporation “to enter into business in direct competition with
individuals who are now operating parking lots."”! Parking is generally
considered to be public in character.

In fact, a recent Massachusetts case indicates that a municipality
may undertake to lease such facilities to private entities even in the
absence of statutory authority. In Ballantine v. Town of Falmouth,’? the
validity of a town’s action in taking property by eminent domain and
leasing it to a private party was challenged. The court said:

Even without explicit statutory authority, municipalities have the undoubted
right to lease real estate, land or buildings held for public purposes and not
presently needed for such purposes. . . . Atakingof premises for munici-
pal parking is not to be invalidated merely because some private benefit
may follow from the activities of the occupants of the vehicles parked in that
public parking area.”

New York also provides an interesting legal backdrop for public/pri-
vate development in the predecessor to the Courtesy Sandwich case,
discussed above. The court considered whether construction by the Port
of New York Authority of a 16-story building was a proper use of property
condemned for Port Authority purposes.” The street and basement floors

69. VaLue CaPTURE Pouicy, vol. II, supra n. 32.

70. lllinois, New Jersey, California, Washington, D.C. and Ohio.

71. 2 A. NicHOLS, ON EMINENT Domain, Section 7.5127, supra n. 32.

72. 713 Mass. Adv. Sh. 947, 298 N.E.2d 695 (1973).

73. Id. at —, 298 N.E. 2d at 698-99.

74. Bush Terminal Co. v. City of New York, 152 Misc. 144, 273 N.Y.S. 331 (Sup. Ct. 1934).
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would be used for the Union Truck Terminal while the upper 14 floors were
designed for revenue production in order to make the building self-
sustaining. The 14 upper stories were made available to various private
businesses wholly unconnected with transportation. It was alleged that
the erection and construction of the Union Terminal other than the street
floor and basement was not authorized, sanctioned, nor permitted by the
laws of the State of New York. The court thought not:
There can be little reason to doubt that the Port Authority was motivated

by nothing but a desire to further the pub'ic interest and carry out the

purposes of the compact and comprehensive plan when it caused Inland

Terminal No. 1 to be erected. The addition of the upper floors was merely

incidental. Without those floors it was impossible to construct the terminal.

The dominant object of the structure was its use for terminal purposes. The

Legislatures and Governors of both New York and New Jersey have

indicated that they entertain the same views.”

The courts in New York have also held that where the fee to property is
in good faith appropriated for a particular public purpose, a municipality
may subsequently convert it to other uses, or even abandon it entirely,
without any impairment of the validity of the estate originally acquired.”®
New York has spoken broadly about the power to convert redeveloped
land to private uses evenif such land was acquired by eminent domain.””

Much the same result was reached in Florida in City of West Palm
Beach v. Williams’® where the city leased a gasoline station and restaurant
in a city-owned marina to a private corporation. While the court noted that
the leased lands were not “coupled with the issuance of bonds or with the
acquisition of land by purchase or eminent domain,”’® the court specifi-
cally held:

It is well settled that municipalities may constitutionally acquire land by

purchase or by power of eminent domain anc then lease that land for public

use, . . . or may use the proceeds of municipal bonds to build improve-

ments to be leased for public use. . . 80
The court went on to say that a municipality could not constitutionally
acquire land by purchase or eminent domain and then lease the land for
private use.

In Hawaii, where the City of Honolulu temporarily leased a building
situated on land which had been acquired for future use as a park, the

75. Id. at—, 273 N.Y.S. at 345, This case turned in part upon the fact that the Port Authority
did not have power to levy taxes and assessments.

76. Fur-lex Realty, Inc. v. Lindsay, 81 Misc. 29, 367 N.Y.S.2d 388 (Sup. Ct. 1975).

77. Inre Glen Cove Urban Renewal Agency, 84 Misc.2d 186, 375 N.Y.S.2d 261, 264 (Sup.
Ct. 1975).

78. 291 So.2d 572 (Fla. 1974).

79. Id. at 576.

80. /d.































































