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ABSTRACT

Policy is most often made at the appellate level of a
judicial system where published opinions can serve as a source
of future precedent. 1In many cases, the facts and the law
are vague enough so that a court ruling favoring either party
to the litigation could be justified by precedent. Under
these circumstances, it is posited that appellate court
justices have some discretion to interpret the law in terms
of their personal values, their perceptions of the social
consequences of their decisions, and their conceptions of the
proper role of a judge.

It is hypothesized that a judge's decision will be based

on his perception of the issue to be decided, and that his

perceptions will be a function of his attitude structure. 1If
a judge's attitude toward an issue is extreme and intense,

he may misperceive a relatively 'meutral' case as relating to
the issue in question. Conversely, his decision on issues
toward which he is indifferent, or at least feels no strong
preference, may be more amenable to influence from his
colleagues. In more symbolic terms, each judge perceives a
dominant issue in a case (j-point) and his own position (i-
point) on the relevant attitude dimension. A decision is
based upon his comparison of the dominance relationship be-

tween these two points.
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I-points were operationalized utilizing attitude data
generously lent to me by Stuart Nagel from his 1960 survey of
state supreme court judges. The directional and intensity
components of an attitude were subjected to scalogram analysis
and correlated. The base of the resulting J- or U-shaped
curves determined the indifference or ''zero'" point, which in
turn determined whether or not a change in attitude, resulting
from a simulated conversation with a colleague, was sufficient
to change a judge's original predisposition.

The J-point or dependent variable, necessarily limited
to judges sitting together on one bench, was located by scaling
all of the nonunanimous decisions made by the Wisconsin
Supreme Court from January 4, 1954 to August 28, 1956,

The first manipulation of data using a computer, the
"quasi-simulation" sought to correlate similarity of attitude
with similarity in voting behavior. The correlation was
moderate (.50). It was also found that a judge who scores
highly on the Shapley-Shubik power index may be exhibiting
the '"freshman' tendency tc vote with the majority.

The simulation itself was designed to discover how well
attitudinal predispositions could predict decisional outcomes,
both with and without the intervening variable of judicial
interaction. Once the initial attitude predisposition of
each justice was determined, each justice held a simulated
confrontation with every other justice on the bench. The

perceived attitude distance between each pair of justices



was divided equally on the assumption that compromise was
attained, unless the distance separating them was unusually
large, in which case it was assumed that neither justice
altered his original predisposition. The modification of
attitude disposition by interaction was little improvement
over the rank-ordering of justices on the basis of liberal-
ness of attitude as measured by a Likert-type scale. The
latter ranking resulted in a rho of .80 when correlated with
the rank order of justices based upon a scale of the liberal-
ness of their decisions.

It was not possible to predict specific decisions from
selected attitude scales. Decisions can be predicted from
attitudinal data, but the relationship between these two
classes of variables may not be a linear one because there
are more barriers to the expression of behavior than there

are to the expression of attitudes consonant with behavior.



PREFACE
"In paying tribute to our predecessors in a given
field of research, the technique is to describe
them as learned, meticulous and brilliant and then
go on to demonstrate, in all but words, that we
ourselves are better in all respects."

C. Northcote Parkinson

Contrary to the practice mentioned in the quotation
above, my debt of gratitude to fellow Judicial researchers
is real and my acknowledgment of this intellectual debt
sincere. One need only glance at the number of times the
various writers in political science appear in my foot-
notes to determine my dependence on their insights. To
avoid redundance, therefore, I will take this opportunity
to thank them all collectively. ©Nevertheless, I must single
out one person for special recognition, because his aid was
literally a precondition of this work. Stuart Nagel
generously permitted me to use the results of his nation-
wide survey of judicial attitudes and made very helpful
comments on an earlier draft of this manuscript. Without
his cooperation, this dissertation, at least in its present
format, could not have been written. My appreciation to the
faculty, students and computing center of the University of
Hawaii, like the stimulation I received there, is immeasur-

able.
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CHAPTER I
INTRODUCTION
A favorite story tells of a young lawyer arguing his
first case before the bench, who explained his point
in response to questions only to be told by a kindly
Justice, "But that's not the law." The young lawyer
said sadly, "It was, sir, until you spoke..."
"Scarcely any political question arises
in the United States that is not resolved
sooner or later, into a judicial question."
De Tocqueville
Many of the same problems that confront a legislature
or an executive eventually find their way into a courtroom,
and it makes little difference to those affected whether a
policy is a consequence of a legislative enactment, an
executive order, or a judicial decision. If draft card
burning attracts the attention of Congress or the President,
it will not be long before the alleged protesters will be
defending their activities before a judge. The judiciary
presents an alternative forum to those, especially minor-
ity groups, convicts, etc., who may be unsuccessful in
other political areans. Access to the courts is determined
ky resources, e.g. legal skill and financial assets, of a
different nature than those regquired to win electoral
victories. '"Legality then is a political resource. Any
group of people having special access to legality is poten-
tially influential with respect to government decisions."l

The task of the judiciary is two-fold. The first,

accomplished by trial courts, is the application to specific
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cases of policies formulated by the executive, legislature
or appelate courts. It has been said that, "Without courts
or some substitute for them government would fail, for courts
ultimately enforce all of the laws of the state."? Most
cases litigated in court require the application of estab-
lished and generally accepted norms of behavior to particular
conflicts. At times, a court can not apply a standard of con-
duct without making a policy of its own. Where no defined
standard appears, "... the court has to create a standard by
which to judge a dispute."3 These standards are applied in
a flexible manner and gradually, through the accretion of
many decisions, new standards are developed. Another in-
stance where a court must make policy is in the interpreta-
tion of policy formulated by other branches of government.

Since the language of statutes is general, there

may arise situations in which the court has to

determine which one of several potentially applic-

able statutes covers the particular case before

it. In choosing the particular statute to apply

to the case, the court, unavoidably, plays a

policy-making role. The court may, on other

occasions, have to determine what a particular

statute or executive order means. In choosing

between conflicting interpretations of meaning,

the court again plays a political or policy-

making role.4

Whenevever a judge makes a decision he favors one set of
outcomes or one pattern of activity over others. Even if a
judge refuses to make a judgment, he is part of the policy-

making process. The law consists of decisions and pre-

dictions of future decisions and so "whenever a judge

decides a case he is making law."d
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Trial courts, however, make policy only occasionally.
The decisions of a trial court are applied only to the case
at hand and often, since the decisions are unaccompanied by
an opinion or the opinion remains unpublished, the policy-
making capacity of trial courts is severely limited, general-
ly to those cases which present novel situations. Walter
Crook remarked, 'Many of the cases which present themselves
to a trial judge are so much like other cases already passed
upon that they are disposed of in a more or less routine way
without much thought" and the decision is made "automatically"
or ''by habit."® This view of trial court decisions is also
held by Mr. Justice Cardozo who stated that '"Nine-tenths, or
perhaps more, of the cases that come before a court are pre-
determined--predetermined in the sense that they are pre-

/ Justice Cardozo meant that the law was so

destined...'
clear in these cases that the judge had little discretion.

The second task of the judiciary, and the one with which
we will be concerned, is the formulation of policies intended
to be guideposts for future action. This task is primarily
accomplished through the use of published opinions of appellate
courts.

"Without published opinions, appellate courts could not

make policy, for they would have no medium through which

to inform the public about their actions. Each decision
would be an isolated act with no further significance.'8

At the appellate level, cases are decided by panels of

judges. Decisions, at this level, are based principally on

the facts as taken from the record of trial courts. Since
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the facts are ''given', the appeal must be decided according
to "the law'--the preferred outcomes of the organization as
perceived by the judges. The mere fact that a case is
appealed shows that appellate court cases are more difficult;
less '"routine' than cases handled by the lower courts. 1In
many cases, the facts and the law are such that a ruling for
either side in a dispute could be justified. Justice
William O. Douglas said '"There are usually plenty of prece-
dents to go around; and with the accumulation of decisioms,
it is no great problem for the lawyer to find legal authority
for most propositions."9 Unless they are unconcerned about
financial matters, the parties to a dispute would not appeal
a decision unless they felt they had a fair chance of winning.
Generally, this means that the law is unclear in that
particular area of litigation. Where the law is ambiguous,
the judge will have more room to interpret the law in terms
of his own personal values; his perception of the social con-
sequences of the decision, and his attitude toward the role
of a judge. There is a dissenting opinion to this conception
of the role of the appellate courts which is presented here
and it is well articulated by Mr. Justice Miller:

"In my experience in the conference room of the
Supreme Court of the United States, which consists
of nine judges, I have been surprised to find how
readily those judges come to an agreement upon
questions of law, and how often they disagree in
regard to questions of fact.'1l0

Most of the political science research, both traditional

and behavioral, in the area once known as public law has
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considered the terms "appellate court'" and '"Supreme Court"
synonymous appellations, or at least their research would
so indicate. But this trend has been changing as witnessed
by the fact that even one of the persons who has conducted
the bulk of his research on the United States Supreme Court
has called for more diversification.

There is undoubtedly considerable merit in the argu-

ment that the time has come when political scientists

ought to pay considerably more attention to courts

other than the United States Supreme Court, to judges

other than Supreme Court justices, and to relation-

ships within judicial bureaucracies and between them

and other bureaucracies.ll

Most litigational problems that affect most of the
people in the United States are resolved in state judicial
systems.12 In a speech to the Pennsylvania Bar Association,
Justice Brennan remarked:

"The work of the Supreme Court, especially significant,

as, of course, it is, must not divert attention from

the vital importance of the work of the state courts

in the administration of justice. Actually the com-

posite work of the courits of the 50 states probably has

greater significance in measuring how well America at-

tains the ideal of equal justice for all."13
The final decision "...on such matters as divorce law,
personal injury litigation, and the powers of other govern-
ment officials (to name just a few matters)..." is often
made by the supreme court of a state.l®

Contrary to the popular impression, state judicial
systems are in no way subordinate to the national system.
Each court is a separate center of power, according to Paul

Sanders, which "...exert forces in opposite directions at

times, rather than in harmony, even after presumably binding



precedent has been established at the highest level. "%

My reasoning for distinguishing the state supreme
courts from other appellate courts is that the data base for
this dissertation rests primarily upon the responses of state
supreme court justices to an attitude inventory. Whereas
these courts have much in common with other appellate courts,
there are some significant differences. Most state supreme
courts must hear every case appealed to them, whether they
feel it raises important issues or has legal merit or not. 16
In some states all of the justices participate in every case,
reading the briefs, participating in oral arguments and in
conference discussion. Only after the vote is taken is one
justice assigned to write the opinion. In other states, each
case 1is assigned to a particular justice who is the only person
responsible for reading the briefs. Justices who disagree with
the opinion, as written by the particular justice, may also
write an opinion. Drafts of all the opinions for a particular

case are then circulated to all the justices and one is selected

which represents the majority opinion of the court.

Previous Models of the Judicial Process

Whether a decision involves an individual case or a more
general policy, it is still a decision. Regardless of the
level at which a decision is made, political scientists have
been attracted to the challenge of explaining the variation
in the decisions of judges. Most of the previous studies of

the judiciary have concentrated upon one of the following
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classes of variables: judicial socialization and recruitment,
attitudes of judges, and the interaction of judges, either
separately or in association with judicial decisions.

The earliest studies of the judicial process consisted
of the description of one of the above mentioned classes of
variables. Political science classes in public law read the
opinions and decisions of the U. S. Supreme Court and traced
the history and development of constitutional doctrines.
Robert Cushman and Edward Corwin became renown among academic
constitutional lawyers.l?7 Writers such as Carl Swisher and
Alpheus T. Mason spotlighted the judicial personality in a

political context by means of judicial biography.18 A

pioneering study of background variables was conducted by Mott,
Albright, and Simmerling in their investigation of the back-
grounds of two-thirds of the state supreme and federal district

court judges over a thirty year period.l? A similar study

which employed quantitative techniques to describe variables
was John Schmidhauser's analysis of all of the justices ever
to sit on the federal Supreme Court .20

Descriptive research yielded to the type of research that

associated certain background variables to a tendency to vote

a particular way. In his later studies of the Supreme Court,
Schmidhauser related judicial restraint and regional background
of judges to their decisions.?! Using a somewhat different
technique, David Danelski conducted an in-depth investigation
of a single justice, Pierce Butler, and the effect of his

background on his later behavior on the bench.22 But perhaps
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the most prolific writer in this area of judicial behavior is
Stuart S. Nagel.23 He associated such background items as:
political party affiliation, ethnic background, religion and
group memberships with a judge's propensity to make decisions
sympathetic to the underdog.

Political party affiliation has been one of the most im-
portant determinants of voting behavior in 1egislatures.24
Similarly, party affiliation has been put forth in several
studies of the judiciary as an indicator of differences in pol-
icy orientation. Both Glendon Schubert and Sidney Ulmer claimed
to have discovered clear cleavages in voting behavior between
Democrat and Republican judges on the Michigan Supreme Court.25
Don Bowen, on the other hand, found party identification to
be only a fair explanatory variable in the content areas that
he investigated, and John Sprague found that party affilia-
tion did not effectively discriminate between voting blocs of
the Supreme Court justices except where property disputes were
concerned. 26 Perhaps the findings of these studies are ambig-
uous because the same underlying or latent attitudes which re-
sult in identification with a particular political party lend
to a certain type of judicial decision. This is one of the
primary weaknesses of associational research, for while it is
useful in determining whether or not a significant relationship
exists between judicial characteristics and voting behavior,
it cannot explain how much variation in decision-making is
accounted for. The possible confounding effects of interven-

ing variables cn either or both the independent and dependent



9.
variables are simply not considered. 1If intervening variables
are not controlled, the results of some of the associational
studies may be spurious. For example, on the basis of a
national sample of appellate court judges, Stuart Nagel found
that Catholic judges were more likely to support the defendant
in criminal cases than were Protestant judges.27 Yet, these
marked differences between judges of different religions were
found by Sheldon Goldman to disappear when political party
affiliation was controlled.28 Part of this discrepancy may
be explained by variations in the samples, but perhaps this
example may serve to illustrate the possible inadequacies of
tests of association when used alone. On the basis of his
sample of cases decided by the Courts of Appeals from 1961 to
1964, Goldman concluded that "background variables...tested...
are not directly associated with uniform tendencies in judicial

behavior.29

The one study that does control for exogenous variation
is Don R. Bowen's study of appellate judges. In this study,
Bowen attempted to link several variables to variance in voting
by means of a regression model, which measures the amount of

variance explained by all the independent variables acting

together.30 The partial correlation coefficient was used to
measure the effect of one independent variable on voting when
all other variables were controlled. His conclusion was that
background characteristics of judges "are generally not very

helpful" in explaining decisions since no single variable
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accounted for more than 16% of the variance in voting behavior
and furthermore, with one exception, the combined explanatory
power of the six independent variables tested never exceeded
30%.31 From these results, Grossman concluded not that back-
ground variables are irrelevant, but that there is a necessity
to discover the presence of other "intervening" variables and
to find a way "to integrate these variables into a theory

which emphasizes their effect on judicial decisions."32

Judges are similar on background attributes that account
for much of the behavioral variance among individuals, e.g.
sex, race, education, and income. Few other background
variables can explain much of the variance in decision-making,
since the relationship between the two classes of variables
is an indirect one at best. Nevertheless, since political
party affiliation has sometimes been a good indicator of
ideological propensities, its utility in predicting judicial
decisions should be tested. The fact that judges have similar
background characteristics and endure the same socialization
process in law school may be one of the reasons that so many

judicial decisions in appellate courts are unanimous.

Attitude Studies

Glendon Schubert has suggested that attitudinal variables
intervene between background and decisional variables, and that

attitudes directly predispose a judge to decide a case in a

33

certain way. This means that the prediction of judicial
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decisions will be most successful, if it is based upon the
observation and measurement of attitudes. To date, however,
there has been only one study that has asked judges directly

what their general attitudes are.34

But since Nagel's study
is the basis of this dissertation, details of his methodology
will be presented where relevant to the present enterprise.
Most other studies of judicial attitudes, conducted primarily
by Glendon Schubert and some of his colleagues, notably Sidney
Ulmer and Harold Spaeth, popularized the Guttman scalogram

technique as a measure of attitude. Schubert presented the

magnum opus in this area-of methodology when he scaled all

the non-unanimous cases decided by the United States Supreme
Court from 1946 to 1963.35 The major attitudes scaled thus
far have been the political, economic, and social subcompon-
ents of liberalism. Sidney Ulmer has published a series of
articles on the Supreme Court's civil liberties decisions, and
Harold Spaeth initiated parallel investigations of Supreme
Court voting in economic cases.36

The utilization of the scalogram technique on voting
data has come under much criticism. Theodore Becker and
Sidney Peck both believe that it is not possible to arrive at
judicial attitudes by scaling actual decisions. Becker believes
that the scalogram technique can do little more than precisely

37

describe patterns of judicial decisions. In the same vein,

Peck points out that "...Guttman theory was developed in con-

nection with scales containing relatively simple questions..."38
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The researcher who prepares these questions attempts to com-
pose items which are related to a single attitude dimension,
and for this reason expects the responses to form the ideal
scale pattern. Joseph Tannenhaus, the man who introduced
scaling of judicial decisions to political science, questions
'""...whether what now passes for the cumulative scaling of
judicial decisions is, in any strict sense, cumulative scaling
at all."3? oOne of the most frequent criticisms of the measure-
ment of attitudes through a scalogram analysis of judicial
voting behavior is that of circularity. Martin Shapiro
charged, 'Consistency in voting behavior is used to infer the
attitude, and then the attitude is used to explain the consis-
tency."40 In other words, ''conservative judges make conserva-
tive decisions" where both the conservativeness of the judge
and the conservativeness of his decisions are measured by his
voting record. Schubert responded to these attacks by accusing
the attackers of scalogram analysis of lacking the statistical
sophistication necessary to understand fully the implications
of attitudinal inference from judicial decisions.%l 1t will
not be necessary for me to enter into this debate, because
most of the criticism of the scalogram method of analysis 1is
not applicable to this dissertation. Cumulative scaling will
be used to describe patterns of attitudes and patterns of
decisions, but attitudes will not be inferred from decisions
or vice versa. A cluster of attitude items will represent a

scale of attitudes, and a rank of ordering of decisions will
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precisely describe groups of decisions.

Group Interaction

As John Frank stated in his excellent discussion of
methods of group decision. "The heart of the decision-making

nd2 The influence of

process has always been the conference.
other judges may cause a judge to modify, reinforce or even
reverse a previous predisposition. The concessions made by
Chief Justice Taft to Justice Butler, who tried to modify the
broad construction of Congressional power to regulate inter-
state commerce, caused Taft to make "...a real sacrifice of
personal preference. ...But it is the duty of all of us to
control our personal preferences to the main object of the
Court, which is to do effective justice..."43 In addition to
cross—-pressure, a judge may be persuaded to change his mind
when other judges bring up new arguments. Justice Jackson
once commented from the bench:

"I myself have changed my opinion after reading the

opinions of the other members of this Court. And I am

as stubborn as most. But I sometimes wind up not vot-

ing the way I voted in conference because the reasons

of the majority didn't satisfy me."44
Occasionally, Judges may select a case that is clearly against
their predisposition and vote contrary to their expected re-
sponse just to avoid being typed. A judge notorious for favor-
ing the union in disputes with management may welcome a case

that gives him the opportunity to vote against the union in

good conscience. A judge may also try to avoid being a
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permanent dissenter. Brandeis admitted voting against his
natural inclinations where fundamentals were not at stake:

"I can't always dissent. I sometimes endorse an
opinion with which I do not agree. I acquiesce.
...Indeed I differ widely from MacReynolds concern-

ing the function and practice of the Trade Court--as
you know from the Gratz case. But I have differed from
the court recently on three expressed dissents_and con-
cluded in this case, I had better 'shut up'“.45

But judges seldom admit changing their minds, not that
this is a fault, and rarely do we know why they switch their
votes. The earliest behavioral attempts to study the group
interaction process were made by C. Herman Pritchett in his
application of small group theory to the behavior of the

46 His analysis revealed the persistent

Supreme Court.
division of the Court into subgroups or blocs of justices
along liberal or conservative lines. The sociologist, Eloise
Snyder, operationalized the concepts of liberalism and con-
servatism, then studied inter-group movements over a thirty-

47 In his extension of Pritchett's research to

year period.
the first five terms of the Warren Court, Schubert proposed

an "objective" criteria for measuring the cohesiveness of
blocs.48 Advocates of bloc analysis seem to use this technique
to serve a double purpose: to describe the voting behavior of
subgroups of justices and to infer attitudinal dispositions

of judges. The second assumption will be explicitly rejected
in this dissertation and bloc analysis regarded purely as a
descriptive technique. Sprague remarked, "A bloc is a name

. . 49
for a pattern of scores in a summary voting record, no more."

There is no reason to assume that members of a court divide
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themselves along a left-right continuum. In the final arrange-
ment, one of Pritchett's criterion requires that justices who
are placed close together in the ranking have high rates of
dissent in common. The second criterion requires that jus-
tices who seldom dissent together be placed far apart. It is
possible for these criteria to be in conflict, and so both
Schubert and Pritchett qualify them with disclaimers. Schubert
admits that "...table construction proceeds by trial and error;
we have not been able to develop an unfailing routine. "9
Despite claims of objectivity, Schubert's indices of bloc
cohesiveness still require ''tentative'" identification of blocs
by visual inspection. It is possible for different researchers
working with the same data to arrive at different rank order-
ings for the justices.51

But the problem is perhaps more than just a methodological
one. It stems from the fact that data on the detailed inter-
actions among members of a court are almost inaccessible.

The ''purple curtain' presents a formidable obstacle to direct
observation of changing perceptions of judges under the
pressures of collegial decision-making.52 Both Woodward
Howard and Walter Murphy have warned against the excessive
dependence upon voting records. Howard was concerned about
utilizing votes as a measure of attitude when he said, '...if
a vote or an opinion has changed in response to a multiplicity
of intra-court influences before its public exposure, how
reliable is that vote or opinion as an indicator of attitude,

ideology, or, if one pleases, predilection.”53
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Murphy is concerned that voting behavior may not accurately
refl=ct the group decision-making process:

'""...the fact that two or more Justices vote together

is rather weak evidence that their votes are the result

of interaction; standing alone, voting records tell us

very little about the force or direction of an inter-

personal influence that may exist."54

Furthermore, there is a difficulty in relying on voting
interagreement among pairs of justices to identify three,
four, or five man blocs. Sprague says '"...we have no
assurance that if A is highly associated with B, and B is
highly associated with C, that A will be highly associated
with C."29 This criticism was carried one step further by
Grossman who stated "...we do not know whether or how often
A, B, and C will be associated with each other at the same
Eigg."56 This raises the question whether blocs identified
by inspection or by Schubert's indices are in fact blocs in
the sense that they vote together. Grossman illustrates this
57

problem by means of a hypothetical matrix.

"Suppose that in one set of nine different Supreme

Court decisions the Court divides 7 - 2, and in a second
set of three decisions the Court divides 6 - 3. Suppose
that in the 7 - 2 decisions, the dissenting pairs are as
follows: Black and Douglas (3); Black and Goldbert (3);
Doublas and Goldberg (3). Suppose that in the second set
Black, Douglas, and Goldberg dissent together each time.
...the matrix results are the same for both sets of
decisions. In both cases, the same dissenting 'bloc'

of Black, Douglas, and Goldberg would be identified,
even Ehough they may never have voted together as a
bloc.

To be considered a bloc, justices should at least vote

together.

58
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Another group of small group researchers are more con-
cerned with leadership within courts. David Danelski was
probably the first political scientist to utilize both the
theoretical concepts of small group theory and a data base con-
sisting of both published and unpublished papers of justices.59
He especially treats the task and social leadership roles of -~ -—
Supreme Court Chief Justices. Although this approach to the
study of interaction is an improvement over using the voting
records alone, it is limited by the accuracy of the notes kept
at conference discussions and by time lag, since no justice is
apt to allow his papers to be published during his lifetime.
There is further hindrance to the use of private notes. Both
Mason's biography of Chief Justice Stone and Bickel's biog-
raphy of Justice Brandeis utilized the copious notes of the
justices involved, but were this to become routine practice
it is almost certain that there would be no notes left around
for biographers to obtain.60
Indices of leadership within a court were developed by
Sidney Ulmer in his examination of the opinion-writing be-

havior of the Michigan Supreme Court.61

In this study, Ulmer
found that the nominal leader of the court, the Chief Justice,
ranked third on his leadership index.

Charles G. Haines was perhaps one of the first political
scientists to present a process model of judicial decision-

making.62 Three current models of the judicial process were

reviewed by Grossman.®3 These models, according to Grossman,
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can be seen as complementary in that background experiences
lead to attitudinal or valuational predispcsitions which in
turn, through some vague conversion process, lead to decisioms.
Yet, in the context of the judicial system there has been no
evidence to date that illustrates any relationship between

64 The conver-

background and attitude or value differences.
sion process~-that process by which personal values allegedly
derived from background attributes are translated into policy,
is mentioned albeit unpersuasively. There is also insufficient
attention paid to interaction 'which intervenes between atti-
tude and action and qualifies both, 103 Although agreeing

with Howard that '"these variables resist quantification," I
feel, a computer simulation is the research technique most

suitable to the examination of a process such as judicial

decision-making.

The Simulation Technique

The title of this dissertation may perhaps suggest a more
complex model of the decision-making process than the author
intends. Some type of simulation has been used for years in
the construction of physical models to test design and perfor-
mance. The development of electronic computers has added a
new dimension to model construction. It is a stern master in
that "...it forces one to be specific about the wvariables in
interpersonal behavior and the exact relation between them."66

Many political scientists represent their theories in the

form of models, wliich abstract from the real world testable
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variables and relationships. 1In this sense, a model is a
working theory. Both theories and models are abstractions,
of course, in that they omit some content, but while a
theory states the structure of a content area it does not
necessarily exhibit that structure itself as a model does.®7
But even models in the behavioral sciences are not expected
to be exact replicas of the "real" system, because some
relevant variables are likely not to be included in the system,
and the variables that are included are probably not measured
with great exactness.®8

Computer simulation is a technigue that abstracts a model
from a theory, and then performs experiments on the model. The
model utilized herein will be deterministic in that no random
variation from exogenous variables will be permitted, and
static because time will not be taken explicitly into account.
The reader may question the rationale for using the simulation
technique, when relationships among variables are defined as
exact rather than probablistic. My justification for the use
of simulation is the extreme difficulty of observing the de-
cision-making process in an actual appellate court. How does
a researcher attest to the relative influence of judges in
conference, for example, when he is barred from the delibera-
tions? Also, statistical models, like regression, are general-
ly static and presume linearity, whereas a simulation model
can provide for the dynamic interaction of a judicial confer-
ence. Another major advantage of the simulation technique is

the extensive capacity to manipulate the variables. Martin
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Shubik gives an excellent summary:

"The model is amenable to manipulations which would

be impossible, too expensive or impractical to per-

form on the entity it portrays. The operatiocn of

the model can be studied and, from it, properties

concerning the behavior of the actural system or its

subsystem can be inferred."6?d

All scientific models, and simulation is no exception,
must somehow handle the inherent contradiction between realism
and simplicity. A model should be as much like the system it
portrays as possible, but not so complex that it is impossible
to understand and manipulate. The model to be presented in
this dissertation will tend toward the manipulative end of
the continuum at the expense of realism.

"The tests of an analytical model are its internal

consistency, the amount of simplification achieved,

and whether it can be used to predict real events.

Prediction is accomplished by a kind of stylized

analogy; terms describing real events are translated

into the terms of the model, manipulated symbolically,

observed for outcome, and then translated back to the

original in order to predict the real outcome."70
In other words, we will not be concerned with the prediction
of future outcomes for their intrinsic value, but in order to
understand the particulars of the decision-making process.’l
Perhaps, the word postdiction should be substituted for the word
prediction since the cases used as a dependent variables have
already been decided. In any case, prediction will provide
the basis for the validation of the model. To verify any
model is to show that it is "true". This, in turn, implies

a criterion for judging the veracity of models. In this

instance, since the computer simulation model is used to
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explain the behavior of a particular system, predictions
made on the basis of the model are subject to refutation by
direct empirical observation. Refutation implies that one or
more of the assumptions underlying the model inadequately ex-
plain the behavior of the '"real" system.72 A correlational
test of goodness of fit between the predicted results and the
actual, 'real-world" decisions will be the criterion used to
either accept or reject the proposed model.

Most of the simulations of cognitive processes or social
processes have been very complex. One of the most complex, in
terms of the mechanisms included in the model, if not in the
organizing power of the underlying theory, was the simulation
of the socio-economic system of the United States.’3 On the
other hand, Coleman's simulation of sociometric ratings in
large groups contains little theory and is more concerned with
simplifying calculation.’* The models, that I will briefly
mention now, have all had varying influence on the model I
am about to propose. The first is the simulation of the 1960
presidential election by Pool, Abelson and Popkin.75 In this
simulation, the electorate was divided into 480 groups or
types on the basis of survey data and equations employed to
determine the voting preferences of each type. This deter-
ministic simulation was more concerned with forecasting the
results of particular elections, than with understanding the
decision-making processes of voters. A more empirical con-

temporary of the Simulmatics model was designed by William
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McPhee to test the effects of a sequence of elections on the
distribution of party preferences.’®6 A simulated voting popu-
lation with assigned parameters was the input to the model,
but individual voters, rather than aggregate types of voters,
went through an intermediate "discussion" process before
arriving at a decision. Each voter confronted another voter
selected from the same voter type. If each had the same
initial preference, that preference became their final choice.
If there was a disagreement, both voters entered the stimulation
a second time and the resulting preference became the final
one. Once a choice was made, it was used as input to a
learning process that generated new preferences for the
following elections.

The third model which influenced my own design was
Abelson and Bernstein's simulation of community referenda. /4
The model was constructed with floridation controversies in
mind but is sufficiently general to apply to other individual
decision-making situations as well. This model contains two
phases, cognition and communication. In the first phase about
500 people are anonymously represented in the computer. The
machine contains demographic characteristics, predisposition
toward the referendum issues, and amount of exposure to the
various mass media for each of the five hundred individuals.
The initial positions of the individuals are changed in the
second phase of the model as simulated confrontations among
individuals in the community take place. These are based

upon the probability of confrontation given each individual's
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level of interest, and the likelihood of his appearance in
places where the issues might be discussed.

The fourth model to be discussed is similar to the third,
in that it contains a more or less deterministic predisposition
phase and a stocastic communication phase. The Cherryholmes-
Shapiro model, however, differs from the previous two models
considered in that the national legislature, not the electorate,
is simulated and that the predisposition of the legislators is
based upon background attributes, rather than on attitudes as

measured by a questionnaire.78

The numerous propositions on
legislative behavior were tested and validated by the degree
of accuracy attained when the simulated voting was compared
with the actual voting on the same set of bills. But post-
dicting the results of legislative roll-call voting was not
the primary objective of this simulation model. The authors
were concerned with representing the process involved in
passing a bill, and so various components of the model were
deleted in different runs in order to assess the contributions
of each component.

The fifth model to have a direct bearing on the simulation
technique to be proposed later on in this dissertation, like
the third and fourth, is concerned with theory-building although
the predictions based upon this model were not as successful
as those of the other models previously discussed. Hare's
mocdel is concerned with the interaction of individuals in a

small group.79 Given the responses of an unknown student to
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five items taken from the Bales-Couch Value Profile, five sub-
jects were asked to predict the answers of the unknown student
on ten more items. These five individual predictions were
used as input for the simulation and the decision was program-
med as an average of the five individual judgments. The ma-
chine predictions were compared with those made by twenty
laboratory groups each containing five Harvard undergraduates.
The computer program was later modified to take into account
the effects of a leader in the group, and to make calculations
based upon majority opinion rather than the group mean, but
still the predictions were not very accurate. Perhaps Leiser-
son's model, which contains the assumption that voters try to
minimize the ideological distance as well as size, could be
adapted from coalition formation to group interactions.80
Another model of individual decision-making in social inter-
action was the essentially deterministic simulation conducted
by the Gullahorns' utilizing five propositions from Homans.8l
My model will be similar to the Har model and to the Gullahorns'
model in that relatively few mechanisms will be employed in
order to test the power of the theory being modelled.

One model that may have influenced the development of
this dissertation had not my draft been completed before it was
published, was the paper presented to the American Political
Science Convention in 1969 by Alan M. Sager.82 Sager worked
at a lower level of attitude formation than ideology and used
opinions and decisions, including decisions to review, as his

primary data base. In that respect, his work might come under
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the same criticism as others who have relied on judicial de-
cisions and Sager acknowledges this when he states: Consider-~
ing the fact that two justices can concur or dissent for en-
tirely opposite reasons, the meaning of even using votes as

w83 yn-

a measure of behavior might be called into gquestion.
fortunately for me, his precise formulations on decisions to
review and opinion assignment, major contributions to the
judicial model, are inappropriate in state courts where judges
must decide all cases that come before them and where the
assignment of opinions is simply rotated. Nevertheless, the
conceptions of predisposition and interaction in Sager's
model do parallel mine and will be discussed in more detail
in the appropriate sections of this paper.

Before leaving this chapter and presenting my model, one
final simulation, Werner Grunbaum's simulation of Supreme Court
voting in Civil Liberty and Economic cases, must be mentioned.

Grunbaum's independent probability model demonstrated that

"...the interplay of both (stare decisis and attitudes/values

...can be simulated mathematically."84 Stare decisis consider-

ations were found to determine the number of unanimous decisions.
Attitude/value models did not fare so well. Grunbaum concluded:
"The independent model's failure to explain the unanimous cases
does indicate that judicial attitudes alone are insufficient

n85 The attitudinal model, as

to explain judicial behavior.
modified by group interaction, which will be presented in the
following chapter is an attempt to improve on the simple

"attitude yields decision" models.



CHAPTER II

THE MODEL

The psychological theory underlying this dissertation
is that the actions of an individual are determined to a
large extent by his attitudes. Attitudes, being predispo-
sitions, are not directly measurable or observable, but are
inferred from reactions to stimuli. For my purposes, it will
not be necessary to break down an attitude into its cognitive,
feeling and action tendency components. This is because my
definition of an unidimensional attitude is an empirical
one-—-a question of whether or not a set of specific opinions
cluster sufficiently to be called an attitude.

Attitudes do differ with respect to multiplexity; de-
gree of intensity with which they are held, and consonance
(internal harmony).86 An attitude with a large number and
variety of elements is referred to as a multiplex and one

87 If

with few or highly similar elements, as a simplex.
there are no conflicting attitudes and a number of reinforc-
ing attitudes, then an attitude is said to possess high con-
gruency or internal harmony. Few attitudes exist in isolation;
most form clusters with other attitudes. Relationships among
these attitude clusters may be highly congruent or may, to
varying degrees, be incongruen or even contradictory. There

is very little empirical research in the entire field of

attitude study, dealing with the question of the tendency

toward consistency among the components of attitude in their
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degree of multiplexity.

The second characteristic of an attitude to be considered
in this dissertation is valence or intensity of feeling. Con-
sider attitude towards a specific issue as lying along a con-
tinuum of unfavorableness-favorableness. Individuals are
arranged on this continuum on the basis of the degree of their
favorableness toward the issue. 1In other words, it is possible
for an individual who lies near the center or "neutral zone"
of the continuum who nevertheless feels very strongly about
his moderation.

The term "attitude" as used in this dissertation is similar
to the concept that Becker called "substantive value preference",
and defined as "that personal value or attitude...which result
in a personal tendency to decide for one of the parties pre-
senting his case for decision in a litigational context."88

A judge will base his decision on his perception of the gquestion

to be decided which in turn will be a function of the judge's
position on the relevant attitude dimensions. If a judge's at-
titude towards an issue is extreme and intense, he may perceive
a relatively "neutral" case as relating to that issue or may
perceive a case as neutral, but nevertheless, use it as a
vehicle to make known his preference on an issue about which

89

he strongly feels. Anthony Downs put it this way:

"Clearly, people with an intense interest in some
policy are more likely to base their votes on it alone
than are those who count it as just another issue."90

Conversely, his decision on issues toward which the judge is
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indifferent or at least feels no strong preference may be
more susceptible to the influence of his colleagues. It is
not novel to suggest that the votes of judges may be changed
or even that their written opinions may be conduits for the
ideas of others. Chief Justice Hughes' quotation of the will-
ingness of some judges to alter their language may be appro-
priate as an illustration:

"Justice Holmes used to say, when we asked him to

excise portions of his opinions which he thought

pretty good, that he was willigg to be 'reasonably

raped.' I feel the same way."
The real interaction among justices in a collegial court
need not come in conference, but more often takes place when
the author of an opinion circulates a copy to the other judges
of their reactions. The draft of an opinion is circulated in
an attempt to influence the colleagues of a judge in one way
or another, even by appealing to partriotism as Justice
Frankfurter did to Justice Murphy in the first Japanese Re-

92

location Case. Draft opinions are commented upon by other

judges and my be praised, condemned (Justice McReynolds
used to write in the margin comments like "This statement

makes me sick"), or accepted providing the author changes

93

certain items. Justice Stone once wrote to Justice Frank-

furter:

"If you wish to write placing the case on the ground
which I think tenable and desirable, I shall cheerfully
join yvou. If not, I will add a few observations

for myself."94
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A judge must decide for himself how much he is willing to
compromise his principles in order to achieve consensus, and
how much time he is willing to devote to altering the language
of a colleague. A common attitude toward the writing of an
opinion was expressed by Justice Bradley: "Where I concur in
the doctrine I am willing to trust the Chief Justice in the

n95

mode of expressing it. The final product is, then, the

opinion of one judge, but also a truly collective effort. At
least one judicial researcher considers the collective opinion
far superior to an opinion written by one judge alone.26 This
proposition seems to be well supported in the psychological

97

literature of group processes. Generally, judges are ex-

pected to go along with the opinion of the court. Canon 19
of the Canons of Judicial Ethics states:

"It is of high importance that judges constitution a
court of last resort should use effort and self-restraint
to promote solidarity of conclusion and the consequent
influence of judicial decision. A judge should not
yield to pride of opinion or value more highly his
individual reputation than that of the court to which
he should be loyal. Except in case of conscientious
difference of opinion fundamental principle, dissenting
opinions should be discouraged in courts of last resort. 8

Aside from their professional socialization, there are
many other factors that tend to facilitate the achievement
of consensus on a collegial court. Most people are reluctant
to sharply disagree with a group that they are intimately as-
sociated with, and conversely working with the same group of
people tends to promote a similarity of outlook. Models of
the pressures toward conformity in small groups were proposed

by Leon Gestinger and by Harold Guetzkow and Herbert Simon.2?
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The latter model was a translation of some of Festinger's con-
cepts into mathematical language. One of the variables, the
perceived discrepancy of opinion on an issue among members of
a group, would appear to be useful in explaining the variance
in voting behavior among judges. The other variables, especially
the pressure upon group members to communicate and to conform,
and the strength of attraction of individuals to the group,
would seem to be ideal in the study of a collegial court as a
small group, but unfortunately I do not have the means at my
disposal to empirically measure these variables. A coefficient
of attraction based on the percentage of agreements between
justices during previous terms was used by Sager in his simula-
tion, but this method of measuring attraction is unsatisfactory
to me because it utilizes one set of decisions to predict to
another. (See Chapter V: Critique of Previous Model). David
Danelski did consider value disparity to be significantly

related to conflict on the court, but did not test his asser-

. s 1 . .
tions empirically. 00 Values or attitudes that are relatively

close together will reinforce each other and become more
similar, but if the attitude distance (or in Danelski's term
value disparity) between two individuals is too great the
initial contact will bring the people closer together, then
subsequent contacts would tend to make the meetings between

them less frequent.lOl With communication between them becoming
less frequent, the attitudinal distance between two or more
individuals will increase. This was stated more poetically

by William Blake:
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I was angry with my friend:
I told my wrath, my wrath did end.
I was angry with my foe:
I told him not, my wrath did grow.
A Poison Tree, Stanza 1

But if the value disparity between one or more groups of
judges "grows", a judge has three alternatives: he may go
along with the judgment of the majority, trying to minimize
through bargaining the extremeness of the majority position:
he may try to form a minority bloc, or he may dissent alone,

102 The first alternative was

or with whoever will join him.
discussed in the section of this chapter on pressure toward
consensus. The second alternative would not appear to be a
wise strategy in the long run. As Murphy says, "...minority
bloc formation, like defense in war, would only be thought of

as a temporary measure," the primary aim of a policy oriented

103 phe

judge would be to secure a majority for his policy.
solo dissent is the last resort of a judge who failed to
find any support among his colleagues and can not in conscience
go along with the majority. Justice Jackson once uttered: "I
give up. Now I realize what Mark Twain meant when he said,
"the more you explain it, the more I don't understand it.'"104
The dissenting opinion may have more color than the majority
opinion because it does not have to go through the process of
conciliation and revision that the majority opinion must endure.
Yet the tradition of dissent is odd because, in the words of
Justice Jackson:

Each dissenting opinion is a confession of failure to

convince the writer's colleagues, and the true test of

a judge is his influence in leading, not in opposing,
his court...
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There has been much undiscriminating eulogy of dissent-
ing opinions. It is said they clarify the issues.
Often they do the exact opposite. The technique of
the dissenter often is to exaggerate the holding of the
Court beyond the meaning of the majority and then to
blast away at the excess.l105

A more common complaint against dissents is not that they
unsettle the law, for in most instances the majority opinion
will stand forever, but that it consumes too much judicial en-

ergy and thus detracts effort from other cases.106

The Psychometric Model

The psychometric model of decision-making considers atti-
tudes as central to the explanation of all decisions. One
of Becker's hypotheses is that a weakly held attitude (substan-
tive value preference) leads to a "subjective" decision except .
when precedent is clear and considered important by the judge.lO7

My general hypothesis is that a strong predisposition will tend

to make a judge decide a case in accordance with that preference

regardless of his perception of the facts. According to Eric

Hoffer, "We usually see only things we are looking for--so much
so that we sometimes see them where they are not."108 A weak
predisposition toward a pérticular issue might make a judge
more susceptible to influence from his colleagues.

In more symbolic terms, the model is represented as
follows. Each individual and each stimulus is represented by
a point in multi-dimensional space. An individual's "ideal
point" (i-point) is that combination of attitudes which best

approximates a person's attitude constellation--the total set
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of attitudes of an individual. Stimuli are ordered in terms
of distance from i-points--the nearer a stimulus point to an
i-point, the more preferred that alternative is.

Our concern here will be the special case where all in-
dividuals and stimuli can be represented on a single dimension,
which Coombs calls a qualitative J scale.l09 Rarely does a
common J-scale exist in reality because decisions may be made
on several dimensions, information may be lacking, perception
may be faulty or stimuli may be similar and hard to distinguish,
so in practice we will be referring to a dominant J-scale, "the
ordering of the alternatives along a single dimension which
satisfies the largest proportion of the preference orderings."110

An individual will respond positively if his attitudinal
position equals or exceeds that of the stimulus, (which in this
instance is the case to be decided). This "dominance" relation-
ship is described by Coombs as Phijzoé)i>j, that is, "if, and
only if, at the moment h, the point corresponding to the indi-
vidual dominates the point corresponding to the stimulus, the
individual responds positively to the stimulus,"11ll Follow-
ing Schubert's modification, the model will be defined as

individual compensatory:

"...(l) it is the individual (rather than the stimulus)
who determines the weighting function, which is con-
sidered to be constant over all stimuli for the res-
ponses of that individual; and (2) it is not essential
that the individual exceed the stimulus in all relevant
dimensions, since it may be possible for him to compen-
sate for his deficiency on one dimension with an excess
on other dimensions..."112
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As applied to the court, this model means a salient,
relevant attitude will have a great impact on the decision of
a judge, or, as Justice Frankfurter's aphorism would have it,
general propositions do decide concrete cases if a judge's
convictions are strong enough.113 My model will assume
additivity of attitude direction, that is, the relationship
between a given attitude and aparticular decision may not be
one-to-one. The fact that a judge is strongly disposed to
favor the economic underdog may not be sufficient evidence to
conclude that he would favor high alimony for the female de-
fendant (assuming she is indeed the underdog), but, if in
addition to this fact we also knew that the judge viewed
marriage as a sacred and indossoluble institution, our tenta-
tive conclusion about his liberalism could be strengthened.
Alternatively, attitudes may neutralize each other, leaving
the judge cross-pressured. He may want to come out strongly
for the students' right to protest and yet be concerned with
Communist infiltration of youth movements. As illustrated
previously, an extreme position of a judge may be modified
by interaction with his colleagues and the compromises neces-
sary to make his opinion the opinion of the court.

A unidimensional unanimous decision upholding an issue
occurs when all i points dominate the j (stimulus) point and
conversely a negative unanimous decision occurs when the j
point dominates all i points. Thik imay be illustrated in the

following diagram:
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Diagram 1. Possible Decisions.

Positive Unanimous Negative Unanimous
x % k% ok * % % * % & % *x
Positive Split Negative Split
* % x * % % * * Rk % * x %
x = j point
* = i points

Each judge perceives a dominant issue in a case (j point)
and his own position (the resultant of the pertinent i points)
on the relevant dimension. His decision is based upon his
comparison of the dominance relationship between these two
points. 1Individual differences in perception, either in the
selection of the dimension to which an issue belongs or on
the position on an agreed upon dimension, can account for
errors of response on linear scales.

My first calculation using a computer, a ‘''quasi-simu-
lation" (it is bold of me to consider data manipulation a
simulation, but for lack of a more descriptive term perhaps
my usage here will be forgiven), will test the preposition
that similarity in attitude direction tends to encourage
similarity in voting behavior. Judges who share a common
attitude space should have the highest rates of voting
agreement.

The '"true" simulation will attempt to predict a rank

ordering of justices on a series of decisions from three
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characteristics of modifiability of attitudes -- extremeness,

intensity, and consonance, as these are influenced by group

interaction. Other propositions tested are:

(1)

(2)

(3)

(4)

(5)

114

Extreme attitudes are more resistant to change
than are less extreme attitudes.

The more intensely an attitude is felt, the more
resistant it is to change.

The more extreme and intense an attitude, the
more likely it is that the attitude will mani-
fest itself in overt behavior.

A multiplex attitude is more resistant to change
than is a simplex attitude.

Consonant attitudes in a cluster are resistant to
change in an incongruent direction, but easy to
move in a congruent direction.



CHAPTER III

THE RESEARCH INSTRUMENTS

Operationalization of the Concepts

The psychometric model of the previous chapter relies
strongly on the use of attitudes to determine overt behavior.
The directional and intensity components of an attitude will
be measured by linear cumulative scaling, and the various
combination of these scales, or "simplexes" will locate the
i point of each particular judge. Because each simplex
possesses exactly the same degree of complexity, differing

only with respect to the type of content measured, the com-

bination of these simplexes is expected to form a circle or
"circumplex".115

Before defining attitude in terms of content and intensity
scales, perhaps the rationale for selecting Guttman scalogram
analysis as my primary research tool would be in order. Factor
analysis is generally the alternative technique for measuring
the underlying dimensions of a set of data. My original
design included the clustering of items from an attitude
questionnaire with factor analysis and then attempting to
scale the items highly loaded on each factor. Previous re-
search in the area of judicial decision-making led me to ex-
pect a primary dimension of general liberalism and a second
dimension of dogmatism--pragmatism.l1l6 Hans J. Eysenck named

the second dimension, tough-tender-mindedness and Schubert
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equated it with Rokeach's open-closed mind. Both Eysenck
in his study of British students and James Dator in his
analysis of Japanese judges found only two underlying dimen-
sions of attitude, but these studies are susceptible to
criticism because the factors extracted were not rotated to
the best solution.

Several principal component factor analyses with ortho-
gonal rotations were performed on my data, but the results
were not conclusive. When an eigenvalue criteria for ro-
tation of 1.0 was used, a simple structure solution in nine
dimensions was achieved, but was extremely unstable since the
alteration of the eigenvalue by even .1l was enough to yield
very different results. Eigenvalue criteria for rotation
of .25, .50, .75, and .90 were used, but the resulting
solutions were extremely difficult to interpret. For example,
how would one label a dimension which gave high loadings to
such diverse items as abandoning national sovereignty, approval
of premarital sexual relationships, and believing that laws
are biased in favor of the rich?117 Other dimensions contained
only one or two highly loaded items. This phenomena can possibly
be explained by the highly selective manner in which the test
items were selected or by the violation of some of the basic
assumptions, e.g. interval data, of factor analysis. Another
explanation offered by Comrey and Newmeyer is that unrotated,
first-order factors are usually identified as liberal-con-

servative dimensions, but when rotated these dimensions break
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down into several distinct subvariables, such as religiosity,
nationalism, etc.118 ap obligue rotation may have yielded
a more interpretable rotated structure, but this technique was
not attempted, because I desired to keep the factors independent
of each other.11ld Incidentally, the results from image factor
analysis, again using a matrix of Spearman's rhos as correla-
tional input, were even less satisfactory than the results
attained from principal components factor analysis.

On the other hand, Guttman's scalogram analysis is more

suited to qualitative data because it requires fewer assumptions:

"Since qualitative variates, like responses to attitude
questions, are by definition not numerical, any technique
which involves adding numbers does not apply to the vari-
ate values. Qualitative variates do not have arithmetic
means, standard deviations, nor product—-moment correlation
coefficients."120 (Emphasis supplied).

Furthermore, if scale analysis reveals a single underlying

dimension in a set of data, in general more than one common

factor will emerge from a Spearman -- Thurstone analysis. In
sum Guttman states:
"Factor analysis may be a proper approach for
some problems involving quantitative variables. As
for qualitative data, it is theoretically more
desirable and in practice far simpler to analyze
gualitative data gqua gualitative data."121
According to Eysenck's model of attitude organization,
attitudes are the third step in a four-step hierarchical
structure, above both specific and habitual opinions, but
below ideology.l22 Attitudes are the first indication of

structure. Eysenck says that at this level of organization

"...opinions do not occur in isolation any more; they are
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closely related to other opinions on the same issue...",
and suggests that unidimensional scaling might be the

’123 The recommendation of

appropriate measure of attitudes
Guttman's, that a pretest on a hundred respondents with about
ten or twelve items, be conducted to determine whether or not
an area of content is scalable, was followed. Contrary to the
way in which null hypotheses are tested, i.e. the assumption
is made that there is no difference among the groups to be
tested and that the variables are uncorrelated, scalogram
analysis hypothesizes that the population has an approxi-
mately scalable distribution of responses for the given items.
It should be easy to refute a hypothesis about perfection "by
means of a sample drawn by any scheme, random or not," because

... it is easy to prove that height and weight are

not perfectly correlated for a given population by

taking three people and finding that there is not a

perfect linear relation between their heights and

weights. Three people are sufficient here because

if there were a perfect relationship in the population

this would have to hold in any sample whatsoever...

there is no room for sampling variation."124
The usual criteria for a scale, a coefficient of reproducibility,
above .90 tends to insure that sampling variance will be small
and that only populations with actual variations near .90 will
be scalable.

Similarly, only a sample of items from the entire uni-
verse of possible content can be used. These items are, of
course, not randomly selected - in fact, quite the opposite

is true. The items used in this study were selected rather

carefully from a total of five hundred social attitude questions
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shown by previous research to be relevant.122 Again, a perfect
pattern is hypothesized, rather than postulating the lack of
any relationship, and therefore the hypothesis may be dis-

proven by even two items regardless of how they were selected.

According to the theory of scale analysis:

"... almost any sample of a dozen questicns from the
universe is adeguate to test the hypothesis that the
universe is scalable, provided the range of content is
covered by the questions. If the hypothesis is accepted
that the universe is scalable, then fewer dquestions can
be used in the final study if fewer ranks are actually
needed for the purpose of the final research."

Criteria for the Formation of a Scale

In practice when we speak of perfect scalability, we

are really concerned with a hypothesis of approximately

perfect reproducability. Deviation from the ideal scale
pattern is determined by the coefficient of reproducability
(C.R.) which measures the proportion of responses on the scale
items that could be predicted accurately from a knowledge of
scale scores or scale positions. Conventionally, a coefficient
of reproducability of .90 is accepted as satisfactory evidence
of the unidimensionality of an attitude. Guttman did not
regard a reproducibility level of .90 alone as sufficient
criterion of scalability. He believed that the range of
marginal distributions, the pattern of errors, the number of
response categories in each item, and the number of items in
the scale should be taken into consideration too.127

Since the publication of Measurement and Prediction,

two new coefficients have been developed to overcome the
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deficiencies of the coefficient of reproducibility. The
coefficient of scalability (C.S.) of Herbert Menzel was de-
signed to compensate for spuriously high reproducibility
caused by the inclusion in the scale of either respondents, or
items with extreme marginal distributions. This coefficient
measures the "ratio of actual improvement to that amount of
improvement which would constitute perfect scalability," and
the level of acceptance for a scale is "somewhere between .60

5.128

and .6 The coefficient of reproducibility is the ratio

of successful reproductions to total responses and is ob-
tained from the formula:

Errors
C.R. = 1 - Total Responses

The extremeness of the items and the individuals place
an effective ceiling on the number of errors in reproduction
possible. This ceiling is called maximum errors, and is
always smaller than the total responses. To compensate for
the extremeness of the items and the individuals, the coefficient
of scalability is defined in terms of the maximum errors pos-
sible. In symbols:

Errors
C.8. = 1 - Maximum Errors

The second coefficient, mimimal marginal reproducibility,
serves a function similar to that served by the coefficient of
scalability, i.e. it determines the empirical lower limit of
the coefficient of reproducibility. The reproducibility of
any single item can never be less than the frequency present

in the modal category. For example, if the split in a di-
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chotomous item was such that 90% of the subjects fell into one
of the categories, the minimum reproducibility of this item would
be .90. The mimimal marginal reproducibility (M.M.R.) is
calculated by finding the proportion of responses in the
model category of each item; summing these proportions, and
then dividing the total by the number of items.129 1In this
dissertation, then, the standard criteria of a scale will be
required before a set of items is considered a scale. If the
C.R. is .90 or greater the difference between C.R. and M.M.R.
is between .15 and .20, and C.S. is .60 or above, the items
will be considered unidimensional and the responses considered
the result of a single dominant attitude.

A procedure was developed at Rutgers for computing re-
producibility by chance, but this coefficient has not found
favor among political scientists, perhaps because it does not
add much information to that provided by the other three co-
efficients.130 geveral means of improving cumulative scales
and testing their significance have also been proposed but no

one technique has been accepted as a criterion of significance.l3l

Intensity Scales

As mentioned earlier in this chapter theoretical con-
cepts, like liberalism, require operational definitions before
their scientific properties can be compared. Scalogram analysis
provides a rigorous test for the existence of single-meaning for
an area and permits an ordinal ranking of individuals for

scalable area of content. The ranking of individuals is
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meaningful, if from a person's rank order, the precise re-
sponses to each of the questions in the scale can be determined.
Because of its extensive use in political science, and in the
area of judicial behavior in particular, the technique of
Guttman scalogram analysis will not be reiterated here.132

One of the recurring problems of scalogram analysis is
the question of the measurement of intensity of feeling. Pre-
vious researchers have considered those items nearest the center
of the content scales to be least extreme.l33 Nevertheless,
researchers who utilize voting behavior as an indicator of
attitude are really unable to measure the intensity of judicial
decisions.134 As Howard puts it, "An inherent problem of voting
analysis generally is that votes, of themselves, do not dis-
tinguish underlying variations of intensity, issue perception,
and certainty of response among voters ... Relative attitude
intensities and influence are separate questions.l35

Edward A. Suchman in conjunction with Louis Guttman
recommend two measures of the intensity of an attitude. The
first can be described in a sentence. The respondent is asked
a separate question after each content item: "How strongly
do you feel about this?". In contrast to this two-part
technique, the second method of measuring intensity obtains
both the content and intensity dimensions of an attitude from
a single item. In the Likert form of phrasing gquestions, a
declarative statement is followed by an intensity check list.
This "fold-over"technique is used almost exclusively by the

Israel Institute because it does not increase the length of
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136 But utilizing two scores from a single

the guestionnaire.
item does raise the question of spuriousness, because experi-
mental errors will be correlated in the two scores. On the
other hand, Suchman used both methods of determing intensity
and found that the neutral points uncovered by each technique
coincided almost perfectly. From this experiment Suchman
concluded that "It is possible to measure intensity of
feeling along with direction of content in a single question.l37
Although later experiments with the fold-over technique were

not as successful, this method of determing the intensity

component of an attitude will be used in this dissertation.

The Likert-type items of Appendix A were initially coded so that:

Content Intensity Code

1 1 4+ + if R strongly agreed with
the item

2 2 + if R agreed on the whole,
but not strongly

3 3 0 if R could not decide or if
he believed the question was
worded in such a way that he
could not answer

4 2 - if R disagreed on the whole,
but not strongly

5 1 -- if R strongly disagreed with
the item

The attempt to produce a content scale with five possible
responses per item was, not unexpectedly, unsuccessful. Guttman
encountered the same problem:

"It has seldom been found that an item with four

or five categories will be sufficiently reproducible

if the categories are regarded as distinct. Some

people may say "Strongly Agree" where others may say
"Agree" whereas they have essentially the same position
on the basic continuum but differ on an extraneous
factor of verbal habits. By combining categories, minor
extraneous variables of this kind can be minimized.
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Like the intensity items, then, the content items were
trichotomized. Content responses 1 and 2 in the above chart
were recoded as 1, 3 was recoded as 2, and 4 and 5 were re-
coded as 3. Trichotomous categories were more successful in
producing acceptable scales and were used whenever possible
in order to increase the number of scale types. On this
topic Guttman states:

"It is clear, then, that if items can remain in

trichotomous form in a scalogram analysis, it is more

plausible that the universe is scalable than if they

have to be combined. It is easier for error to appear -

if it actually should be present - when more categories
are used; ..."139

Every attempt was made to secure acceptable scales using
trichotomous responses to both the content and the intensity
scales, but when even trichotomized items failed to yield
scales of sufficient reproducibility, possibly because the
neutral category contained fewer responses than the other
two categories, the neutral category was combined with the

category that yielded the largest increase in reproducibility.l40

The Zero Point

Just as the content scale ranks respondents on a single
content continuum, the intensity scale ranks individuals from
strong to weak on a single intensity continuum. To say that
a set of itsms meets the criteria of scalability is to say
that a rank order of individuals, from more to less favorable,
for one sample of attitudinal gquestions will yield essentially

the same order as any other sample of items will. This is

the first invariant property of a scale. By obtaining
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another invariant ranking, on intensity, and relating the
two, an invariant zero point can be located.
The objective definition of a cutting point is important,
because it divides the respondents into the same proportions

of pro and con regardless of question wording.141 Respon-

dents with attitudes favorable to an attitude object are sep-
arated from those with negative attitudes toward the object
or item. In terms of my model, the zero point will be in-
valuable in determing whether or not a change in attitude,
as a result of interaction, will be sufficient to alter a
judge's predisposition to vote for one or the other parties
to litigation.

| When a content scale is correlated with an intensity
scale a J- or U-shaped curve should result. That is to say,
that moving from one end of the content scale, intensity of
feeling decreases until a point is reached at which it starts
to increase again. This is the neutral or indifference point.
Theoretically, the intensity scores will have a perfect
curvilinear relationship with the content scale scores. An
ideal intensity curve is depicted in Diagram 2,142 Naturally,
an ideal table of this type is not found in practice. Theo-
retically, there are two content ranks to each intensity rank,
with the exception of the lowest intensity rank (the zero-

point in the following illustration).
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Diagram 2. Perfect Correlation Table of Content Scores by
Intensity Scores

Content Rank Cum.

Intensity (Neg.) (Pos.) Total per

Rank 0 1 2 3 4 5 6 7 8 9 freqg. cent
5 (High) 10 10 100
4 10 10 20 90
3 10 10 20 70
2 10 10 20 50
1 10 10 20 30
0 (Low) 10 10 10
Total
freq. 10 10 10 10 10 10 10 10 10 10 100
Cum.
freqg. 10 20 30 40 50 60 70 80 90 100

Empirically Suchman states:
"The ideal curve is probably impossible of attainment
in practice. Present techniques for the measurement of
intensity all contain so much error that in all_cases
intensity has been measured as a "quasi scale."
Popularly, a quasi-scale is defined as a potential scale
whose items fail to meet the minimum reproducibility require-
ment of a scale, but whose patterns of response fail to
indicate substantial frequencies of non-scale types.144 This
conception of a quasi-scale is somewhat at variance with

Guttman's definition which stated "Some areas which are not

scalable are called quasi scales; their reproducibility may

not be high but their errors occur in sort of a gradient."145

A more precise definition of a quasi-scale in terms of image

analysis has been devised by Guttman, but is not as yet
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available in completed form.146

In sum, then, the technique proposed to determine the
neutral region of a scale is "...by far the most convincing
that has yet been proposed."l47 Because the zero point is
objectively located, it remains invariant with respect to
sampling of items and to question wording.148 Unfortunately,
for the continuation of this type of analysis, Nagel's attitude
questionnaire did not ask judges how certain they were of each
of their responses. If this question had been asked, the
third principal component of a scalogram, "closure" or the
extent to which respondents have made up their minds, could

have been tapped.l49



CHAPTER IV

THE INDEPENDENT VARIABLES - ATTITUDE SCALES

The Attitude Inventory

The data upon which this dissertation is based was kindly
lent to me by Stuart Nagel from his survey in 1960 of three
hundred and thirteen federal and state supreme court justices.
Nagel's questionnaire was a condensation from the forty at-
titude items used by Hans J. Eysenck in measuring the attitudes

150 Although several attitude inventories

of British students.
have been developed which measure a liberal - conservative di-
mension, Eysenck's has been the one used most widely. Variations
of this inventory have been used by Eysenck in Britain, Sweden,
and Germany, by Nagel in the United States, and by Dator in
Japen.151 Eysenck's inventory has the advantages of not being
time-bound and yet the concise Likert-type items are easy to
score and to interpret. Nagel's modification of the inventory,
which contained twenty-four items divided into eight categories
of three items each, is the basis for this present dissertation.
He assigned weights to the items in accordance with the un-
rotated factor loadings on liberalism of Eysenck's British
respondents.1>2 Nagel regarded the twenty-four items as a
single liberal-conservative dimension, but the usual measure

of unidimensionality, the scalogram, shows that these items do
not form a cumulative scale. The C.R., even with dichotomously

coded items, was only .80, thus even the first necessary

criterion of a scale was not met.
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Errors in reproducibility may be caused either by the
operation of one or two major variables in the content area,
or by the confounding effects of many minor variables. If
more than one major variable seems to be contained in the
content area of the scale, Guttman suggests that separate
scales be constructed to measure the attitudes toward each
of the major variables. This suggestion was taken and the
twenty-four items were split into two potential scales on
the basis of the error patterns produced in the original scale,
but still the level of reproducibility was not markedly
improved and so further bifurcation was undertaken. Not
only should the scales meet the criteria of reproducibility,
but also they should meet some sort of logical criteria. In
other words, the items as clustered by scalogram analysis
should contain some face validity. William McGuire writes,
"Perhaps the most commonly used criterion for cognitive con-
sistency is the use of propositions so clear cut that a set
of cognitive responses to them is internally consistent or

not almost by definition."133

The various combinations of items that were attempted
will not be elaborated upon here since, for one reason or
another, they failed to meet all the criteria of a scale.

For example, items numbered 15, 12, 21, 9, 19, 20, 7, 10, and
2 formed a scale pattern with a C.R. of .918 and an M.M.R. of
.812. However, the C.S. was only .51 indicating that the

high reproducibility was spuriously caused by extreme marginal
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frequencies. Dator also tried unsuccessfully to form Nagel's
data into a scale, attaining the highest C.R. (.86) by using
the eight items that were loaded highest on the first un-
rotated factor - numbers 16, 19, 9, 10, 23, 1, 24, and 11.154

At this point empirical scale searching techniques were
employed in order to determine how to achieve the best possible
sets of scales from the twenty—-four items listed in Appendix
A. A pairwise comparison of items, a technique developed by
Duncan MacRae Jr., was undertaken. 133 Responses from one
attitude question were cross-tabulated against the responses
on another. Once a series of four-fold tables had been con-
structed, several alternative criteria for determining
scalability and the level of permissable erroxr, including
simple percentage, Duncan MacRae's exponential model, phi
over phi max, and Yule's Q, were evaluated. 36 yule's Q
was my choice of a measure of association for assessing the
scalability of the pairs of attitude items because it is more
accurate than the percentage, but less complex than the com-

parable exponential model.t37

Q values range from -1.0 to 1.0 with a perfect scale
having a Q of 1.0 and two completely unrelated items having
a Q equal to 0.0. The minimum acceptable value of Q depends
on the amount of error the researcher is willing to tolerate.
My Onin Was set at the relatively low level of .5 in order
to include in my scales all possible relevant items.

Table A is a matrix of Yule's Q coefficients derived
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from a pairwise comparison of twelve of the original twenty-

four items listed in Appendix A. The lower portion of the

Table A. A Matrix of Yule's Q Coefficients Derived from
a Pairwise Comparison of Twelve Attitude Items.

Item Numbers
17 14 4 18 23 8 24 13 21 19 7 22

7 // .41 .05 .37 .31 .22 .20 .05 -.26 -.47 -.33 .32

14 // .39 -.23 .61 .72 -.09 .64 -.04 -.56 -.48 1.0
4 // 55 .63 .11 .20 .19 -.40 -.23 -.35 .13
18 .55 // .13 -.06 .23 .13 .26 .37 .08 .21
23 .61 .63 // .33 .35 .13 -.20 -.17 .13 -.12
8 .72 // —-.22 .37 .15 -.56 -.16 —-.09
24 // .05 -.43 ,22 .25 -,52
13 .64 // <25 -.29 .42 -.12
21 // -.15 .13 -.02
19 -.56 -.56 // .35 -.10
7 // .14
22 1.00 =.52 //

table contains the correlations that were above the minimum
requirement.

Table A does illustrate fairly adequately the Criminal
Rehabilitationism Scale and the problems involved with classi-
fying item number 14, but the technique of successive bifur-
cations served the purpose just as well. Woods has run into
the same problem:

"Studies which have employed this procedure for

roll call analysis have frequently found that the

largest scale to emerge is heterogeneous in terms

of the substance of the issues before the legis-

lators and is considerably larger than the next

largest to emerge. Often the smaller scales are
more homogeneous in content."158 (Emphasis added)

At last, after making use of various combinations of scale
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searching devices, eight scales that met the various criteria

of scalability were arrived at. The abbreviated form of the

questions comprising each scale follows:

I.

IT.

IIT.

Iv.

VI.

VII.

Economic Liberalism Scale

2 Laws favor rich (L)
15R Nationalism means stagnation (C)
9 Have more collectivism (L)

Internationalism Scale

5 Abandon some sovereignty (L)
3R War is inherent (C)
10R Conscientious objectors are traitors (C)

Criminal Rehabilitationism Scale

4 Criminal treatment is too harsh (L)
18R Spare rod, spoil child (C)
23 Abolish death penalty (L)

Religiosity Scale

6 Sunday observance is ole-fashioned (L)
11R Go back to religion (C)
16R Have religion in schools (C)

Ethnic Equalitarianism Scale

12R Discourage miscegenation (C)
1R Colored are inferior (C)
20R Jews are too powerful (C)

Family Planning Scale

17 premarital sex is permissible (L)
14 Make divorce laws easier (L)
22R Make birth control easier (L)

Faith in Democracy Scale

14 Make divorce laws easier (L)
8 Have unrestricted discussion (L)
13 Have more controversy on radio (L)
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VIII. Sex Equalitarianism Scale

21 Have equal pay for both sexes (L)

19R Women are inferior to men (C)
7R Give men more sex freedom (C)

Note: Actual scales are reported in Appendix C.

An "L" or "C" after each item indicated whether or not the
item is worded in a liberal or conservative direction. The
"R" placed beside the items worded in a conservative direction
indicates that the item was coded in a liberal direction in
order to form a consistent scale - "reflected." A respondent
who disagreed with an item worded in a conservative direction
was coded in the same manner as a respondent who agreed with

a liberally worded item.

As the reader has probably already noticed, the scales
formed with Guttman's technique are nearly identical to the
intuitive classifications of Professor Nagel. The major
implication to be drawn from this correspondence is that items
clustered according to the tenets of scale theory and those
classified by "face validity" did, in this instance at least,
yield comparable results. The only difference between the
two classifications was the replacement of item 24 in the
"Faith in Democracy" Scale by item 14. Factor analysis also
groups item 14 with items 8 and 13, rather than with the family
planning scale. As we have noted in Table A, item 14 clusters
with many items. Actually, it is possible to combine the
"Faith in Democracy" and "Family Planning" scales into

one scale, which I would still consider a scale relating to
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more personal freedom from governmental influence in the private
sector, e.g. family life. Since item 14 is dichotomized in
different places in the two scales and since the scales are
not significantly correlated with each other, I did decide
to keep them separate.

Trichotomized items were used where possible, since the
more points there are to plot, the more detailed and precise
the intensity curve will be, but these generally produced
scales with more errors than dichotomized--item scales did.
The more error free dichotomized--item scales yielded a
"smoother" curve than the trichotomized--item scales did
at the expense of some detail, while the scales composed of
dichotomous items contained more clarity, higher reproducibility,
and higher scalability. Since all of the scales met the
reproducibility and scalability requirements, it will not be
necessary at this point to go into a discussion of quasi-
scales. Content scales cannot be altered or else it would not
be meaningful to speak of respondents being positive or nega-
tive on an issue. Therefore, only items shown to scale on
content were used to form the intensity scales. An exami-
nation of Tables I through VIII in Appendix C will reveal a
clearly recognizable J- or U-type curve in all of the scales.

The zero point is easily identified in all cases.

Attitude Clusters

Content scale scores from each of the eight attitude

scales were correlated in order to determine the multiplexity
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of the attitude constellation. Which attitudes are related
to other simplex attitudes? The scales are almost completely
uncorrelated, or as Schubert states show a ''relative lack of
cohesion.'"199 This may be partially due to the careful selec-
tion of items that were scaled, but it is also, at least, a
partial confirmation of Guttman's theory that cumulative scaling

produces unidimensional scales. Because of the lack of rela-

tionship between the eight attitude sets, I will be unable to
test the hypotheses concerned with multiplexity and consonance
of attitudes. If the scales had indeed formed a circumplex or
quasi-circumplex, there would be a tendency for the largest
correlations to be next to the main diagonal and in the upper
right and lower left corners. 90 As we can readily see from
Table B, there is no such tendency in this data.

Table B. Correlations among the Attitude Scales

Attitude
Scales I 11 I1T Iv \4 VI VII VIII
I .691 .120 .127 L430%  ,192 .128 .127 .112
II .120 . 888 214 .158 .076 .075 .157 -.101
I1I .127 .214 . 884 .133 .126 .108 .110 .031
IV L430% .158 .133 .952 144 .206 044 .163
\ .192 .076 .126 144 .875 .030 .079 -.086
V1 .128 .075 .108 .206 .030 .708 .216 -.057
VIiI .127 . 157 .110 .044 .079 .216 .935 -.,057
VIII 112 -.101 .031 .163 -.086 -.057 -.057 . 660

Since the scales do not form a circumplex or even a quasi-
cilrcumplex, we would not expect to be able to predict one set

of scale scores from the other seven. In a perfect simplex,
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the correlations in the principal diagonal would be unity. In
fact, the correlations should be unity in Table B because the
scales are correlated with themselves, but the correlations
used in table B, Kendall's tau's, has a numerical upper limit
that is strongly affected by marginal frequencies. Either
Kendall's tau or Spearman's rho are acceptable measures of
association for ordinal data, but the tau was selected because
it is more effective when there are a large number of ties
present. The correlation between "Economic Liberalism"
and "Religiosity" is the only significant correlation in
the whole table, and this correlation I attribute to spur-
iousness caused by the extreme marginal frequencies. However,
the scales may be combined to form an acceptable scale, but
since the rank order of justices is unchanged, I decided to

keep them separate.



CHAPTER V

OUTTAKE - THE DEPENDENT VARIABLE

Although the responses of all 113 judges who responded
to Nagel's questionnaire were used to construct the attitude
scales (i points), the number of judges who collectively
participate in deciding sets of cases is limited to the
number of judges who are sitting together on one particular
bench. This severe limitation of j-points necessitated the
selection of a single court from which to derive the dependent
variable. Judges of the Wisconsin Supreme Court were selected
for analysis because six of the seven justices sitting on
the bench in 1955 responded to Nagel's attitude inventory.
Justice Edward Gehl was not able to respond to the guestion-
naire because of his untimely death on August 28, 1956. The
names and short biographies of the justives sitting on the
Wisconsin Supreme Couri for the period of analysis: January 4,
1954 to August 28, 1956, are given in Appendix B. Respecting
Professor Nagel's promise of anonymity to the respondents of
his attitude schedule, individual judges will not be identified
on any of the attitude scales. On the other hand, information
about judges obtained from public records or from records of
their published decisions will be printed.

Although a single state supreme court will be examined in
some detail, it is not the uniqueness of the Wisconsin court,
but the more general propositions to be tested that are im-

portant. To faciliate comparison, however, some characteristics
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of the state will be mentioned briefly. In population, Wis-
consin is a medium sized state, with more of the urban popu-
lation concentrated in cities under 50,000 than is usually the
case in large industrial states. Despite the marked urbaniza-
tion in recent years, the state remained less urban than the
United States as a whole. The most striking ethnic pattern
is the predominance of Germans. Lutheran denominations com-
prise the largest religious group, but Wisconsin has relatively
high percentage of Catholics when compared to the nation as a
whole. The median income of the state is above the national
average, with a higher proportion of agricultural workers.161

In their threefold classification of states, Austin
Ranney and Willmoore Kendall classify Wisconsin between two-
party and one party systems.162 The Democratic party was closely
aligned with the labor movement while the Republican party was
dominated by conservatives at least until the early 1960's.
Wisconsin leaned strongly toward the Republican Party during
this period, although there was a trend toward more competition
in state contests. Forty seven percent of the people of
Wisconsin voted for Democratic congressional candidates,
yvet the Supreme Court of the state contained only one
Democratic member until the beginning of 1962. Appointments
and elections did not change the ratio of six Republicans
to one Democrat until January, 1962, but by 1965 there were
four Democrats and three Republicans sitting on the highest

bench in the state.
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Nomination to the Supreme Court in Wisconsin, when
there are more than two candidates for the office, is by
nonpartisan primary. Justices are all elected during spring
balloting, on a nonpartisan ballot, to serve ten-year terms.
Justices may be elected and re-elected as often as they wish,
but may not serve on the bench after they reach 70 years of age.
Appointments are made by the governor whenever a vacancy
occurs through death or resignation. The constitution was
changed ending the popular election of the chief justice in
1889. Now, the member of the court with the longest continuous
service automatically becomes the chief justice.

The nonunanimous decisions, which are the data base from
which j-point rankings will be derived, are listed in Appendix
D. Nonunanimous decisions are taken to mean that there are
legitimate, conflicting, courses of action open to the judges.
Consensus, though perhaps masking some disagreement, would be
easy to predict using even a very inappropriate model, and thus
artifically inflate the utility of my model. Additionally,
there 1is evidence to indicate that attitude discrepancy is
primarily responsible for dissensual decisions, whereas
consensual decisions are probably more likely to result
from a more limited choice of alternative decisions.163 1In
his study of both consensual and dissensual labor cases,
Goldman concluded that political attitude/values, to use his
terminology, were of little importance in deciding the con-

sénsually decided labor cases, but were significantly related
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. 164 . o .
to the dissensual cases. These findings are similar to
Grunbaum's conclusions, derived from his simulation model,
that for unanimous cases "...justices are influenced by the

lawyers' model governing traditional stare decisis.165

During the two-year period under investigation, only
83 of the 707 cases decided by the Wisconsin Supreme Court

were not decided unanimously and it is these 83 cases, I feel,

which should best illuminate the value differences among the
seven justices. This small proportion of dissensual decisions,
11.6%, is even unusual for the Wisconsin court. Interpolations
from Adamany's Table 5 show that from January 7, 1957 to
January 1, 1966, the proportion of split decisions in the

state supreme court was 300 out of 2261, or 13.3%.166 op
workman's compensation cases, "the frequency of disagreement

on the Wisconsin Court was much less than on the Michigan
Court".167 By way of comparison, the Louisiana Supreme Court
from 1926 to 1961 has an average percentage of nonunanimous
decisions of 11.9%, and of these only 30.4% contained a written
dissent.168 Daryl Fair, in his study of the Pennsylvania
Supreme Court during twenty months in 1960-1961, found that

37.3% of the 550 cases before the Court were decided nonunani-

16 .
mously. 9 In contrast to the above figures, the percentage

of unanimous decisions made by the United States Supreme Court
between the years 1946 and 1962 was 46%.170
One of the reasons for the large discrepancy in the pro-

portion of dissensual decisions between the United States
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Supreme Court and the state supreme courts is the fact that
state courts do not have the control over the cases they will
hear that the federal supreme court has. Therefore, more of
the cases heard by state courts are likely to be comparative-
ly clear cut. Additional evidence for this conclusion may be
drawn from the fact that the federal Courts of Appeals, like
state supreme courts, also have no control over which cases
they hear, and they demonstrate a much higher degree of
consensus than does the United States Supreme Court.171

Another reason why there is more consensus in state
supreme courts as compared with the federal is probably a
matter of size. Studies seem to indicate that pressure for
unanimity is strong only in groups of six or 1ess.172

It has been suggested that a reason written dissents
are so rare in state supreme courts in general 1is that judges
are reluctant to distinguish themselves by engaging in public
controversy.173 A recorded dissenting vote can possibly be
used against a judge in his campaign for re-election, where-
as if he goes along with the majority of the court, he is not
singled out for personal identification. At least in Wiscon-
sin, this latter argument is not valid. Even during the
highly competitive election of 1964-1965, 467 of the electorate
in Wisconsin were not even aware that in Wisconsin judges are
elected. Furthermore, only 307 could tell which candidate

was the incumbent, and only 97 could remember anything sub-

stantive about a supreme court election held only a few months
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before.174

Therefore, it appears highly unlikely that

the voters would oust a judge because of his unpopiilar de-
cisions, most voters would not even know which judge dissented.
If additional evidence is required, the record shows that
although 79% of the supreme court elections in Wisconsin
between 1940 and 1963 were contested, not one incumbent

failed to get re-elected.’?

In fact, from 1852 till 1965
there were eighty-eight elections held, fifty-six of which
were contested. An elected incumbent ran in 41 of the

176 Jacob summarizes:

elections and only two were defeated.
"...in normal circumstances, elections do not seriously
threaten the judge's tenure or force him to defend his de-
cisions."177
Adamany lists two other procedural arrangements which
may affect the rate of dissent in the Wisconsin Supreme

Court.178

In addition to the absence of a partisan consti-
tuency, the fact that Wisconsin has a resident court with
judges living in Madison and working in adjacent offices, and
the fact that there is a time limit on dissent may facilitate
accomodation and compromise. Wisconsin justices meet at con-
ference the Friday before a Tuesday decision to review the
drafts of opinions written by the justices assigned to the
cases and vote. "If a justice wishes to dissent, even after
the prior opportunities for accomodation, he must normally

prepare his dissenting opinion by the following Tuesday, al-

though delays are sometimes requested and granted.179
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Data Reduction Techniques

Factor analysis was not used to classify judicial votes
for many of the same reasons it was not employed to determine
the dimensionality of attitudes (Refer to Chapter 3). 1In
addition, the correlational input for factor analysis is
usually a matrix of phi coefficients which are particularly
sensitive to marginal frequencies. The phi sometimes yields
peculiar results. In an extreme instance a researcher found
it possible to obtain phi coefficients ranging from .06 to
.54 while the rate of agreement remained a constant seventy

per cent.180

The discussion on factor analysis technique
will be further suspended until Chapter 7, when factor
analysis was used to dimension the 83 decisions on a liberal-
conservative continuum.

Secondly, the decisions were subjected to bloc analysis
techniques as developed by C. Herman Pritchett and as refined

by Glendon Schubert.181

However, as was mentioned in Chapter
1, there was no necessity to postulate a left-right continuum.
Bloc analysis as used in this dissertation is completely

used for description. Empirically defined blocs, as origin-
ally defined by Stuart Rice and further developed by David Tru-
man, would have been a useful tool with which to cluster the
votes, but neither man is concerned with imposing order on

all individuals subjected to analysis--the prime concern of

judicial researchers.182

This dissertation heavily relies on the improvements in
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the rules for bloc construction developed by John Sprague.183
The bloc is started with that pair of justices who possess
the highest rate of agreement both in the majority and in
dissent, rather than by placing disagreeing pairs at the
corners of the matrix. Only first order relationships are
considered, i. e. Justice A's score will be compared only
with Justice B's and the relationships between A and C, B and
D, etc. will be ignored. Once the position of a justice is fixed,
the next justice to be placed is the one who has the highest
association score with the last placed justice. The objective
of these rules is to maximize rates of association of conti-
guous justices in the matrix, and it is by this principle
that ties are resolved. This procedure of ordering data should
yield the same results regardless of which investigator constructs
the matrix.

Table C is a fourfold table of judicial decisions tabula-
ted to show the totals of agreement and disagreement with
the majority opinion, in the decision of each case, for every
possible pair of justices. It shows, not only how pairs of

judges agreed, but, equally important, ways in which justices

disagreed. Any pair of justices has the following five possible
alternatives: (1) both may agree in the majority; (2) both
may agree in dissent; (3) the first justice may vote with the
majority, while the second dissents; (4) the second justice may
vote with the majority, while the first dissents; (5) either

or both may fail to participate in the decision. Raw score
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tables will be used to avoid the danger of placing too much

confidence in correlation matrices, but because of non-

participation in decisions, percentages will also be reported.

Table C. Fourfold Table of Agreement--Disagreement on the
Wisconsin Supreme Court
Currie Steinle Fairchild Broadfoot Gehl Brown
+ - + - + - + - + -  + -
+ 24 29
Steinle - 15 11
Fair- + 27 30 32 22
child - 14 12 21 4
Broad- + 28 33 36 21 42 19
foot - 13 9 17 5 15 7
+ 26 41 47 17 45 22 46 21
Gehl - 15 1 6 9 12 4 15 1
+ 33 37 44 22 48 22 50 20 58 12
Brown - 8 5 9 4 9 4 11 2 9 4
+ 35 38 46 23 50 23 52 21 58 15 62 11
Martin - 6 3 5 4 7 2 8 1 8 1 7 2
+ Agreement with the majority

- = Dissent
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Table D. Matrix of Agreement between Judicial Dyads.

Bn M G S B F C

Brown // 64 62 48 52 52 38
Martin 64 // 59 50 53 52 38
Gehl 62 5 // 56 47 49 27
Steinle 48 50 56 // 41 36 35
Broadfoot 52 53 47 41 /[ 49 37
Fairchild 52 52 49 36 49 /] 39
Currie 38 38 27 35 37 39 //
Total 316 316 300 266 279 277 214
Total in

percentage 63.4 64.2 62.2 52.1 56.0 55.6 43.0

Both the raw score totals and percentage totals were com-
puted for each justice in Tables C and D in order to deter-
mine j-point rankings. These rank orcers will be compared
with the i-point ranks during the quasi-simulation.

No attempt at discerning particular blocs of justices
within the Wisconsin Supreme Court will be made here, although
it may be informally reported that Schubert's index of co-
hesion was calculated and found to increase in size in
proportion to the number of justices who were added to the
bloc. 1In other words, the most cohesive bloc was the entire
bench. But, this was not my reason for mnot further analyzing
dissenting blocs. The formation of a permanent dissenting
bloc on a court of this size would not appear to be a very
wise strategy. Aside from the disharmony and disruption it
would cause, to the determinant of the atmosphere of unin-

hibited discussion essential in collegial decision-making, the
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idea of a minority bloc is not practical, if the objective of
a judge is to secure a majority to support his preferred out-
come.

Some of the difficulties associated with using pairs
of justices to measure dissent among three-~ and four-man blocs
were mentioned in Chapter I. Table E lists the dissenting
blocs which actually occurred on the Wisconsin Supreme Court
during the time period under analysis.

Table E. Actual Dissenting Combinations on the Wisconsin
Supreme Court.

1. Solo Dissents # 3. Triadic Dissents
Broadfoot 7 Currie-Steinle-Gehl
Brown 1 Currie-Steinle-Broadfoot
Currie 15 Currie-Steinle-Brown
Fairchild 6 Currie-Steinle-Martin
Gehl 4 Currie-Broadfoot-
Martin 2 Fairchild
Steinle 2 Currie-Fairchild-Martin

37 Currie-Broadfoot-Brown
Steinle-Brown-Gehl
2. Paired Dissents Steinle~Fairchild-Gehl

Steinle-Fairchild-
Broadfoot
Steinle-Brown-Gehl
Steinle-Brown-Martin
Fairchild-Broadfoot-Gehl
Martin-Broadfoot-Brown
Currie-Brown-Fairchild

Currie~Steinle
Currie-Fairchild
Currie-Brown
Currie-Broadfoot
Steinle-Broadfoot
Steinle-Gehl
Steinle-Fairchild
Fairchild-Martin
Fairchild-Broadfoot
Fairchild-Brown
Brown-Gehl

aNHHHHH NNHER NN SR

ﬂNHHHHwNNHmMI%

These data do show the differences between cliques within the

court and any other random combinations of justices. Eleven
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of the twenty-one possible combinations of paired dissents,
and all possible triadic combinations actually occurred.

The potential pair relationships in a seven-man group is 21,
but in a small primary group each member has to deal not only
with his fellow members individually but on occasion with
each possible pair, each possible triad, etc. The formula
for this condition thus changes from Eﬁglll to 2(N-1) - 1.
In the present example, the number of potential relationships
would change from 21 to 63.18% These results concur with the
findings of Grossman which demonstrated "...convincingly the
tenuousness of the idea that there are: stable, persistent,
and exclusive three and four-judge dissenting blocs whose
members interact substantially as a bloc. The idea of two-
man blocs seems slightly more plausible, but hardly un-
challengeable.”185 I would conclude, along with Grossman,
that justices may join together to further some short-range
goals where attitudes toward particular cases are shared.
Coalition members will not, however, identify with it to the
extent that membership in one coalition would preclude the
formation of other coalitions when other issues arose.

Murphy writes that:

"... it is improbably that any Justice could "form"

a bloc among his colleagues. What he could very pos-
sibly do is to discover similar outlooks and voting
tendencies among his brethern and then use his social
and intellectual skills to reinforce ideological af-
finities and bring about a measure of co-ordination
to individual behavior patterns.''186
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Scalogram Analysis of Judicial Interagreement Votes

In addition of factor analysis and bloc analysis, there is
yvet another method of characterizing the votes of groups of
judges. This is the technique used to characterize both in-
dividual roll calls and voting behavior of individuals, Guttman's
scalogram analysis.

Because scalogram analysis ranks individuals and votes it
may be used in conjunction with N-person game theory since the
main activity of players is not only to choose strategies, but

partners. "Partners once they become such, then select a

strategy."187 pa preliminary universe of content is not se-
lected a priori, rather the scalogram "... tests all the role
calls within a population for scalability and then selects from
the mass those sets of roll calls which analysis reveals to the
scaler."188 Table F reports the attempt to scale eighty-three

decisions when agreement with the majority opinion was coded

X and dissent coded - .
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F. Agreement with the Majority Quasi-Scale.
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Scale F. Agreement with the Majority Quasi-Scale (Cont.)

 —— - —— . S S S A S T G VRS N W E S . S S S St G SUY S M A () M G U PR G Gew S S P S D S D SR S (et e P U S G R VS ) e\ i G G e

Scale Scale Pattern Total
Type Case Numbers C F S B G BN M Errors
4 77 X - - X x bid X 1
4 32,38 X - - X - X X 4
3 33,12 - X - - X X b4 2
3 37 X - - - X X X 1
2 66 X - X - - X b 4 2

Number of Agreements (x) 41 57 53 61 68 69 73 92

Per Cent Agreements (x's)49 68.6 67 74 82 83 89

X = Agreement with the majority

- = Dissent

* = Non-participation in the decision

C.R. = 1 - 576 = .840 C.S. =1 - 154 = .40 M.M.R. = ,734

Not only did the cases fail to meet the reproducibility
level necessary for a scale, but since the errors did not
occur in a gradient pattern, I would not consider the pattern
a quasi-scale. There are problems involved in attempting to
scale a universe of content coded in the manner described
abéve, because only half of the possible scale types can possibly
occur. Because there can never be more than three dissents in
each case, the ideal types (-—---XXX), (-—---- XX), and (—=---- X)
cannot exist, even in theory. Individual cases with errors may
be removed from consideration in order to make the decisions
scalable, but in this instance the number of cases that would
have to be eliminated to make the universe scalable is pro-

hibitive. Alternatively, the number of times each justice
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agreed with the majority decision was tabulated at the bot-
tom of Table F. Ranking the justices by the number of times
they concurred with the majority produces almost the same rank
order of justices, as the scale or quasi-scale would have.
Fairchild and Steinle are apparently interchanged in the
quasi-scale, but then it is considered that Steinle did not
participate in four decisions, the difference between the
two is small indeed. Fairchild agreed with the majority
fifty seven times out of a possible eighty three (68.6%) and
Steinle agreed with the majority fifty three times out of
seventy-nine (67,0%). The final rank order of justices then is:

Table G. Agreement with the Majority Opinion - Rank Order
of Justices Derived from Three Alternative Indices.

D3 Dy D3
Additive Index Quasi-Scale Paired-Relationships
(Table F) (Table F) (Table D)
Martin Martin Martin
Brown Brown Brown
Gehl Gehl Gehl
Broadfoot Broadfoot Steinle
Fairchild Steinle Broadfoot
Steinle Fairchild Fairchild
Currie Currie Currie
Rho r between Dj and D3 = .893, Rho between Dy and Dy = .964

Rho r between D2 and D3 .893, p = .01 (one tailed).

Either because Justices Steinle, Broadfoot, and Fairchild
hold very similar attitudes or because the instruments avail-
able to measure behavioral agreement are inadequate (and

probably both are true), I am unwilling at the moment to
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decide which of these rankings is the more accurate. Note
that in Table D the difference between Justice Steinle and
Justice Broadfoot is only one tenth of a percentage point,
even though eighty three cases were used. Similarly, in
terms of raw scores, the difference in rank between Justice
Brown and Gehl in the agreement with majority additive index
(D7) depends upon a single vote. Under these circumstances,
all three rankings will be reported and used as the j-point
order to be compared with the rank order of i-points in the

quasi-simulation.

Scalogram Analysis of Liberal-Conservative Judicial Votes

The dependent variable most commonly utilized in most
current judicial research is some variety of the liberalism-
conservatism dimension. Stuart Nagel, as well as most other
judicial scholars, define liberalism-conservatism as referring

"...to a viewpoint associated with the interests of the

lower or less privileged economic or social groups in a

society and to a less extent with acceptance of long run

social change; whereas the term "conservative" is used
primarily to refer to a viewpoint associated with the

interests of the upper or dominant groups in a society
with resistance to long run social change."189

Glendon Schubert identified the five semantic components
of political liberalism as: political equality, political free-
dom, religious freedom, the right to fair procedure, and the
right of individual privacy. The subcomponents of the second
dimension, economic liberalism, included more compensation for
injured workers, government regulation of business, sympathy

for the union in its disputes with management, freedom of com-



76.
petition, and the constitutionality of state taxation.190 When
fiscal liberalism (the F scale) is added to the other two com-
ponents of liberalism-conservatism, economic (the E scale)
and political or civil (the C scale), Schubert reports that
91% of the ninety-nine nonunanimous decisions of the United
States Supreme Court during the 1960 term was accounted for. 21
Furthermore, he reports that during the seventeen terms of
the Supreme Court, from October 1946 to January 963, two-
thirds of the dissensual decisions (1,657) made by the Supreme
Court related either to political or economic issues.192 The
rank order of justices on Sidney Ulmer's scales closely ap-
proximates the rank order Schubert found on his "C" scales,
but there is some discrepancy between the findings of Harold
Spaeth and Glendon Schubert in regard to scaling economic

liberalism.193

In my attempt to construct cumulative scales relating to
the dimension of liberalism-conservatism, I decided to follow
Stuart Nagel's rather precise prescriptions. Consideration
was given to the Becker technique of using panels of lawyers
to decide whether a given case is decided liberally or con-
servatively, but the large number of cases that had to be

coded made this suggestion unfeasible.194 Furthermore, pro-

fessionals in general, and more particularly lawyers, may show
a conservative bias in their decision of whether or not

a case is liberal.l95 Thirdly, my primary interest is in the
rank order of justices, and my expectation is that this or-

dinal ranking is able to tolerate some degree of mis~coding
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on my part. This last statement was not meant to dismiss the
very real problem of coding judicial decisions cavalierly.
Glendon Schubert has been coding cases for more than a decade
and his coding practices have come under rather severe criti-
cism from a law student at Yale.196

A political liberal, according to Stuart Nagel, is one
who: favors broadening free speech, finds violations of the
constitution in criminal cases, and more generally favors the
defense in criminal cases, and an economic liberal is one who
votes more frequently than his colleagues: for a government
agency in business regulation or tax cases, for the tenant in
disputes with the landlord, for the injured party in motor
vehicle accident cases, and for the economic underdog in

general.197

Some modification of these categories is necessary
because the type of case decided by the United States Supreme
Court is different from the type usually decided by state
supreme courts. Dayrl Fair selected a time period roughly
equivalent to one that Schubert selected for the United States
Supreme Court to determine the amount of variance in voting
behavior Schubert's three scales could account for on the

Pennsylvania Supreme Court.198

Fair reported that only 4.4%

of the 205 nonunanimous decisions handed down by the Pennsyl-
vania Supreme Court were civil liberties cases. The C,E, and

F scales together accounted for only about 36% of the nonunanimous
decided by that state supreme court. Noting the number of

suits involving damages of some sort, Fair constructed an S

scale, in which judges vote for the disadvantaged party in
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cases involving damages of some sort, Fair constructed an
- 8 scale, cases involving: motor vehicle accidents, negligence,
employee injuries, unemployment compensation, criminals, in-
surance, and fraud. Appendix E contains my attempts to
construct E and S subscales from the universe of eighty three
cases reported in Table F. My E scale will be a consolidation

199

of Schubert's E and F scales. If a quasi-scale can be at-

tained, then regardless of how low the reproducibility is,

"Multiple correlation of any outside variable ... will be pre-
cisely equal to the simple correlation with the rank order

of the area."200

Table H. The Liberalism - Conservatism Quasi-Scale.

Scale Scale Pattern
Total
Type Case Numbers G Bn F M S B C Errors
7 29 X X X X * X - 1
7 11i,1,2,45,71,72,74 X X X X X X - 7
7 64,40,68,42,41 X X X X b4 - X 5
7 69,52,65 bl b 4 - X b 4 X X 5
7 78 X X X X - X b4 1
7 39 X X b 4 X X - - 2
7 77 X X - X - X X 2
7 67 X be X X - b 4 - 2
7 30,63,54 X X - X b4 b 4 - 6
7 6 X X - - X X X 2
6 51 - X X X * X X 0
6 83,21,22 - X b 4 b4 b4 b4 X 0
6 43,61,53 - X b'd X - X X 3
6 4 - bid X X - b 4 - 2
6 38 - X - X - X X 2
6 66 - X - X b4 - b4 2
5 14,46 - - X X - b:4 b: 4 2
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The errors in the liberal-conservative scalogram in Table H,
(and those in both the E and S scales in Appendix E,) do occur
in the gradient pattern required of quasi-scales by Guttman.
The non-scale errors occur in groups because the items were
ordered by the Cornell technique. But even so, I am reluctant
to place full confidence in these "quasi-scales" because the
maximum number of errors possible both at the top and bottom
of the scale is one, since there was only one dissent in
these cases. Toward the center of the scales, the cases
contained either two or three dissents, thus increasing the
number of inconsistencies possible to attain. Therefore,
the likelihood that the gradient pattern could have occurred
by chance is very good.

In addition to recording the scalogram pattern, I

decided to use the "quasi-scale" also as a simple additive
index, whereby justices are ranked on the basis of the number
and the percentage of liberal decisions they made. These
figures may be found at the base of Table H. The three

resulting rank orders are as follows:

(Da) (D5)

From Simple Percentage From Quasi-Scale
Currie Currie
Broadfoot Broadfoot
Steinle Steinle
Martin Martin
Fairchild Brown
Brown Fairchild

Gehl Gehl
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Even the percentage index was extremely disappointing in
the sense that it did not discriminate well among justices.
Each of the three "quasi-scales" of liberalism-conservatism
contain justices who are tied for a particular position and
in several instances very different rank orders would result,
if even one case were coded differently. Therefore, even a
slight error in coding or classifying a case on my part would
drastically change the rank order of justices. I had hoped
that the differences among the justices would be great enough
to allow me a much larger margin for error. The one time, of
which I am aware, that the coding scheme of a judicial re-
searcher has been replicated resulted in enough change so
that the E scale was no longer acceptable.ZOl

On the assumption that perhaps the cases loaded highly
on the first unrotated factor to be derived from a factor
analysis of all 83 cases, coded on a liberal-conservative
continuum, would form an acceptable scale, all cases with
a standard factor score of ¥ 1.0 were selected and subjected
to Guttman scalogram analysis. The resulting scale of thirty
cases did not significantly improve on the reproducibility
obtained by scaling all eighty-three decisions, but did raise
the C.S. from .403 to .57. Nevertheless, the rank order obtained
from this thirty-item scale was identical to that obtained
from the percentage index (Dg), and so all further attempts
to make use of factor analysis to select items for scalogram

analysis were abandoned.
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Critique of the Previous Psychometric Model

A distinguishing feature of my model is the utilization
of an actual attitude inventory to provide a determinate set
of i-points, while the j-points are obtained exclusively from
actual judicial decisions. This feature contrasts with
Schubert's method of locating both the i-points and the
j=points in multidimensional space from the same set of

202 Schubert determines the location of his

decisional data.
i-points from a factor analysis of phi correlation matrices,
which, in turn, are derived from a set of four-fold tables

like those illustrated in Table C. In this cross-tabulation

of judicial votes no attention is paid to the substantive

content of the decisions.

J-points are not as easily located, as Schubert admitted,
"Methods for locating j-points in the joint decision-making
space have not yet been perfected."203 As in the case of
i-points, factor analysis could have again been used to locate
j=-points, but the number of j points is limited to the number
of justices authorized to sit on a particular bench. That is,
if more cases were required to determine the precise location
of i-points, the period of time under investigation could
easily be lengthened, but there is no way to increase the
number of judges who have participated in making a decision.
So, in order to determine the location of the various j-points,

Schubert uses exactly the same decisions that were used to

determine the location of the i-points, but rather than tabu-
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lating votes by dyads in terms of agreement with the majority,
the votes are tabulated by case for scaling purposes and are
classified as either favoring or opposing the hypothesized
scale variable.

Schubert's technique of deriving both judicial attitudes
and judicial responses from the same data base requires a
closer examination. Following his reasoning, if dyads of
justices agree with each other, what is it exactly that they
agree upon? Their perceptions of the facts and/or the major
issues raised by each case? What are the major questions
asked by each case? Schubert requires that the hypothesis
formulated for each set of cases be "reasonable" and "non-
trivial." For example, judges decide civil liberties cases
on the basis of their attitudes toward deprivation of civil
liberty. Each nonunanimous case raising a civil liberty issue
is treated as posing a gquestion in the form, "Shall I allow a
deprivation of the claimed civil liberty to the extent represented
by this case?"204 A vote is classified plus if it upholds the
civil liberties claim, and minus if it rejects the claim.
Scalability is taken as evidence that the cases relate to
a single attitude dimension. Since these sets of cases

have in common one dominant issue, would it not be reason-

able to assume that it is upon this one issue that the justices

agree? Furthermore, only those cases that are thought to be
unidimensional are subjected to scale analysis. In fact,

Schubert reported that two-thirds of the non-unanimous
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cases decided between October 1946 and June 1963 raised
guestions to which judges responded on the basis of one
dimension, their liberal or conservative ideologies.205
To avoid such possible problems of contamination, rankings
of both interagreements among justices and the various scales
of liberalism will be classified as judicial responses (D3
through D5 supra.) Tau correlations between the two decisional
measures were not quite as high as those usually attained by
Schubert, the tau between D3 and Dg was only -.38 (p = .15),
but it must be remembered that his correlations were not
between two entire scales, but between two more homogeneous
subscales.206

Armed now with these sets of j—-points and with the i-points
from Chapter 4, we are now ready to put them to work in

determing the behavioral resemblances of justices.



CHAPTER VI

THE QUASI-SIMULATION

The first simulation is called a "quasi-simulation" be-
cause it does not meet the requirements of a "true" simulation,
that is, experiments will not be performed upon some model of
reality. Rather, since the parameters are fixed, the computer
is used merely as a mechanical calculator. The quasi-simula-
tion was designed to measure the congruence between i-points
and j-points or, in more psychological terms, the similarity
between predisposition and behavior. More precisely, this
quasi-simulation aspires to answer the question, how well can
attitudes measured by survey research techniques predict be-
havior measured by scalogram analysis of judicial decisions.
For several years Theodore Becker has been advocating the more
extensive utilization of direct measuring devices.207 More
specifically, Daryl Fair remarked, "Without doubt, the survey
research technique is potentially the most fruitful of the

... approaches thus far applied to state courts."208

A major
purpose of the first simulation is to discover exactly how
useful attitude inventories are in determining the behavioral
similarity of judges.

The flow chart for the quasi-simulation is reported in
Diagram 3. The quasi-simulation as well as the "true" simula-
tion to follow was run on the 360 computer at the University

of Hawaii Statistical and Computing Center. As Diagram 3

illustrates, the program was a simple one.
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Diagram 3. Flow Chart for the Quasi-Simulation

Each justice confronts every other
justice

Do the justices have the same poli- ---) YES --- ADD
tical party affiliation?

NO Continue

Do the justices have identical scale
scores on economic liberalism? ---) YES

NO Continue
N
Do the justices have identical scale
scores on intenationalism? ---) YES --- ADD
NO Continue

Do the justices have identical scale scores

on criminal rehabilitationism? ---3 YES --- ADD
NO Continue
P
Do the justices have identical scale scores
on religiosity? --=3 YES --- ADD
NO Continue
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Do the justices have identical scale scores
on family planning? ---> YES --- ADD 1

j/NO Continue

Do the justices have identical scale scores
on faith in democracy? ---) YES --- ADD 1

NO Continue

Lt

Do the justices have identical scale scores

on sex equalitarianism? ---» YES --- ADD 1
NO Continue
s

SUM AND RANK THE RESULTING SCORES
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Each justice confronted each of his colleagues one time
for each attitude and party variable. If the pair of justices
had identical Guttman scale scores for a particular attitude,

a +1 was added to each of their scores. No points were

given to dyads who disagreed on a particular attitude wvariable.
When all confrontations of justices had taken place for

all of the variables, the total points each justice had re-
ceived were summed and these sums placed in rank order. This
ordinal ranking will be compared with the rank oxrders ob-

tained from the judicial decisions.
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Table I.* Number of times the justices' rank on the-
eight attitude scales were identical.

Martin Steinle Brown Currie Fairchild

Broadfoot 7 4 4 4 2
Martin 3 3 3 3
Steinle 4 3 4
Brown 3 3
Currie 2
Fairchild

*Summation of the above numbers and placing them in rank
order will yield the attitude ranking in Table J. Justice
Gehl was not included in this table, lest the correlations
resulting from it be artificially inflated.

Actually, the simulation was run once with and once
without the political party wvariable. The party variable did
not seem to affect the correlation, perhaps because political
party affiliation is a surrogate for attitudinal wvariables.
This seems to be a reasonable conclusion based on the evidence
that we have showing that Democrats generally share more at-
titudinal perspectives with members of their own party than
they do with Republicans and vice versa.209 Adammy found
that blocs did not form along party lines in the Wisconsin
210

Supreme Court.

Table J. Correlation between Attitudinal and Behavioral

Similarity.
Decisions
Attitude (D1) (D2) (D3)
Party Party Additive Quasi- Paired
Justices Included Excluded Index Scale Relationships

Broadfoot 1 1 3 3 4
Martin 2 2 1 1 1
Steinle 3 3 5 4 3
Brown 4 4 2 2 2
Currie 5 5 6 6 6
Fairchild 6 6 4 5 5

Spearman's rho correlation between Attitude and Dj = .468

D9 = .657

p = .05 requires correlation of .829 D3 = .543
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Similarity among the justices of the Wisconsin Supreme
Court as measured by attitudes does have a moderate relation-
ship with similarity measured by an analysis of judicial votes,

especially if the decisions are put in the form of a scalogram.

Testing Other Interactional Hypotheses

The various measures of similarity, or at least voting in-
teragreement, among justices tempt one to examine some other
popular interactional hypotheses. If Murphy's hypothesis that
the chief justice of a court should be weighted more heavily
than the other justices because his role as titular leader of
the court enables him to facilitate compromise by his control
of discussion in conference, were indeed true, we would expect
the chief justice to favor the compromise opinions he had helped
to engineer.211 Therefore, the chief justice should vote with
the majority more frequently than his colleagues would. But
Table J shows that Chief Justice Fairchild is least similar in
attitude and but for Currie, the least compatible in decisional
similarity of any justice on the court. Perhaps, this ideolog-
ical distance is caused by the institutional fact that the
chief justice is the most senior member of the court and by
the fact that justice Fairchild is the only Democrat on the
court. Yet, studies indicate that the chief justices in other
courts do not necessarily play the role of chief compromiser.
Ulmer found that the chief justice of the Michigan Supreme
Court ranked third on his leadership index, 212
The more commonly used index of power within a small group,

the Shapley-Shubik index, was also employed to measure leadership
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within the Wisconsin court. Is the chief justice the most
powerful? Table K shows not, but this essentially decisional
index does place Chief Justice Fairchild closer to the median
than the other indices did. 1Incidentally, the ranking of
justices on the Shapley-Shubik index is exactly the same as
the ranking produced by the simple additive index (D7p).

Since this index measures the blocs as they actually occur,
it has more reliability than indices based on paired relation-
ships, e.g. D3. Power on the Shapley-Shubik index is dependent
on the chance a group member has to be critical to the success
of a winning coalition. An individual is given no credit for

being in the minority.

Table K. The Shapley-Shubik Power Index

Majority
Justice six-man five-man four-man Minority Index
Martin 34 21 18 9 1749
Brown 35 20 15 13 .1633
Gz=hl 32 19 16 16 .1580
Broadfoot 29 18 14 22 .1384
Fairchild 31 14 12 26 .1315
Steinle 30 12 11 26 .1282
Currie 21 9 11 42 .0968

The Shapley-Shubik power index may also be used to test
two other hypotheses, but hypotheses will also test the deci-
sional indices. The hypothesis is the ''freshman effect" which
would cause newcomers to the court to restrain personal prefer-
ences and tend toward the center position.213 Therefore, a

freshman justice should be unwilling to fully express himself
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and to acquiesce to the will of the majority most often.

But if a justice does actually behave in this manner, he would

be the most powerful justice on the court as measured by the

Shapley-Shubik index, because he would be in the minority

rarely.

Table .. The "Freshman Effect' and the '"Power Index".

Shapley-Shubik Index

Martin
Brown
Gehl
Broadfoot
Fairchild
Steinle
Currie

Seniority (Most to Least)

.256

Fairchild
Martin
Broadfoot
Gehl
Currie
Brown
Steinle

The Shapley-Shubik index will be discussed in the next

chapter and its utility for measuring power among justices

more fully explored.



CHAPTER VII
THE SIMULATION

This chapter will no longer be seeking to predict behav-
ioral similarity from attitudinal similarity, but to see how
well liberal attitudes predict liberal decisions and vice-
versa. The second phase of the simulation model will attempt
to determine the extent to which justices modify their pre-
dispositions as a result of interaction with their colleagues.

The first phase of the second simulation model is simply
the multiplication of each justice's content scale score by
his intensity scale score to locate his position in joint
attitude space. Multiplication was used, because I felt that
a justice who held an extreme position on an issue rather weak-
ly, if such a phenomena could occur empirically given the
nature of the data, would be equivalent to a justice who in-
tensely held a moderate position. In other words, both the
extremeness of an attitude and the intensity with which it is
held are important in the determination of a judge's position
on a given issue. The intensity score was derived from
either side of the zero points, see Tables I through VIII
in Appendix C. The content ranks immediately adjacent to the
zero point were given a plus or a minus one depending upon
whether they were located to the left or the right of the
zero point. Ranks further away from the zero point, or
the lowest portion of the U-Shaped curve, were given scores
of plus or minus two or three. The multiplication of

extremeness times intensity scores will comprise the
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simulation without communication or interaction. Table M

illustrates the direct effect of attitude on behavior.

Table M. Results of Multiplying Content and Intensity

Scores for the eight attitude Scales.

Attitude Scales

Justice I II ITT IV v VI VIIT VIII
Currie 2 3 3 -1 2 2 6 6
Steinle 2 -1 0 -1 9 0 2 6
Brown 2 -1 0 0 2 6 0 6
Broadfoot 2 0 -1 -1 2 0 0 6
Martin 2 0 -1 -1 2 0 0 2
Fairchild 2 -1 0 -1 0 0 2 2

This simulation prior to communication yields a rank order
that correlates moderately with decisions placed on a liberal-
conservative dimension (See Table H.). Under the impression
that perhaps multiplication of intensity scores by content
scores distorted the differences among the justices too much,

I also calculated the correlations between the two additive
scores and the decisions. The results are reported in Table N.

Table N. Simulation Prior to Communication.

Decision

Additive Additive Multipli- Simple Quasi-

Content Intensity cative per Scale
Justices Scores Scores Scores cent (Dg)
Currie 1 1 1 1 1
Broadfoot 4 4 4 2 2
Steinle 2.5 2.5 2 3 3
Martin 5 5 5.5 4 4
Brown 2.5 2.5 3 6 5
Fairchild 6 6 5.5 5 6
Additive and Dg = .472 Multiplicative and D4y = .576
Rho = Additive and Dg = .647 Multiplicative and D5 = .615
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The multiplicative scores did yield more consistent
results. From Table N, we do see the influence of attitude
on decision-making behavior.

THE INTERACTION PHASE

The second phase of the model will present interaction
as an intervening variable between attitude and voting be-
havior. Once each justice's initial attitude predisposition
was determined, each justice confronted every other justice
and the differences in predisposition between each dyad was
recorded. If the difference in predisposition between a
palr of justices was unusually large, the conversation between
them was assumed to be short, if indeed it took place at all.
Neither justice would be likely to have changed his position.
Since in order for large differences in predisposition to
occur, it is necessary that at least one of the justices be
relatively rigid in his position.

To illustrate, let the unidimensional scale portrayed
below represent an attitude continuum upon which judges are
unequally spaced, indicating differences in predisposition.
Five represents the position maximally favorable and minus
five represents the position maximally unfavorable to the
attitude in question. Zero is the point of neutrality or
difference.

m 1 k i J
-5 -4 -3 -2 -1 0 1 2 3 4 5
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The small letters indicate the perceived positions of the
judges on this dimension. My hypothesis is that Judges 1
and j would probably hold a meaningful conversation because
the possibility of them coming to agreement, at some point be-
tween 2 and 4, is reasonable to expect. On the other hand, the
probability of sustained interaction between judges j and m is
not very great because each man is rather extreme, and perhaps in-
tensely committed, to his position. The exact distance between
judges that would faciliﬁéte communication and compromise would,
of course, have to be determined by experimentation and would
be one of the parameters used in the sensitivity testing of
the model.

This formulation contrasts with Alan Sager's which postulates
"... the greater the difference in predispositions, the greater
the influence effects..." except "If one is too highly pre-
disposed one way or another, he is not included either as a justice
who can influence others or as one who can be influenced." 214
(Emphasis supplied). While agreeing with Sager that it is
difficult to influence a highly predisposed justice, it is my
contention that his second constraint is much too restrictive, i.e.
a justice who could not be influenced might influence another
justice whose position is nearby in terms of distance, or who is
relatively indifferent to the dimension as a whole. In the diagram
above, while probably true that Judges j and m would not hold a

meaningful dialogue on the issue in question, it is unreasonable
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to exclude them from consideration altogether. Justice m
then could influence Judges 1, k and perhaps even i, though
he might not be influenced by them as much. Actually, this
criticism probably did not affect the results of Sager's
simulation, because the criteria required tc consider a justice
"too highly predisposed," was essentially a measure of distance.
Three alternative methods of partitioning the resultant
distances between judges were attempted. In the first run, as a
result of a conversation with i, the position of j on the issue
would change only if J's attitude was more extreme, in either
direction, than 3'3.215 This proposition is necessary in such

216 In his own words:

a homogeneous group.
"Given a specification of attitude change in dyadic
interaction as a function of the attitude positions of
the two participants, if that function is such that the
attitude position of each participant always moves to-—
ward the attitude position of the other, then any com-
pact group of individuals engaged in mutual dyadic in-
teractions at constant rates will asmpotically tend
toward complete homogeneity of attitude positions.™"

Table O. The Effects of Interaction upon Predisposition.

Attitude
Justices I 1T I1I Iv \' VI VIi VIIX
Currie 2 6 6.5 -4.5 9 8 17 26
Steinle 2 -2 .5 -4.5 45 4 9 26
Brown 2 -2 .5 -2.5 9 16 6 26
Broadfoot 2 0 -1,5 -4.5 9 4 5 26
Martin 2 0 -1.5 -4.5 9 4 5 18
Fairchild 2 -2 .5 -4.5 4 4 9 18
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Table P. The Effects upon Decision of Attitude Modified by

Interaction
Decision
Attitude after Simple Quasi-
Justices Interaction per cent Scale
Currie 2 1 1
Broadfoot 4 2 2
Steinle 1 3 3
Martin 5 4 4
Brown 3 6 5
Fairchild 6 5 6
RHO = .43 and .6

The second method of dividing distance between justices
employed the Shapley-Shubik indices as a measure of relative
influence. The proportionate power relationship between two
justices was calculated and the justice with the weaker relative
power position was considered to move proportionately more
toward the justice with more power than that justice moved
toward him. In this case, perhaps as a result of using a small
court, the technique did not significantly improve the correla-
tions given in Table P. (The results were .55 and .60)

The third method of partitioning the distance between judges was
a simple compromise -- the perceived attitudinal distance was
simply split between them. Mathematically presented, the model is:

AJ X)) =k (X§- Xi) with K> 0
with X5 and Xi denoting the position of two individuals and the
constant, K, set at .5. This formula is, in effect, similar to
Sager's except that he added the entire distance (Xj - X;) to
the predisposition of the justice, whereas my formula added only

half the distance to the justice's prior disposition.219
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A more significant difference between our models is the
manner in which judges interacted. Sager used a probability
model to determine which justices influenced their colleagues
and which justices were influenced by the other members of the
bench. This chance element further complicates his model
since random selection of influencers will affect prediction.
Even if the data base is held constant, then, predictions could
vary because the influencers vary. My feeling is that stocastic
processes are unnecessary in a small, homogeneous body like a
court. Justices are well acquainted with each other and surely
have the opportunity to present their point of view, and there-
fore the opportunity to influence others, if they are so
motivated. My assumption cf one conversation per each possible
pair of justices was, in the other hand, too liberal perhaps,
vet it does take into account the fact that some conversations
are unnecessary because the positions of some justices on some
issues are very well known. This parameter is certainly amenable
to further experimentation, perhaps justices could be broken
down into ("players") and these could confront each other.

As Luce and Raiffa state "The distinction between an individual

and a group is not a biological-social one but simply a

functional one. Any decision maker—- a single, human being or an
organization - which can be thought of as having a unitary interest
motivating its decisions can be treated as an individual in

the theory." 220
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Diagram 4. Flow Chart of the Simulation

Predisposition Phase

Multiply each justice's content score on
economic liberalism by his intensity score
on that scale

Y

Multiply each justice's content score on
internationalism by his intensity score
on that scale

Multiply each justice's content score on
criminal rehabilitationism by his intensity
score on that scale

Multiply each justice's content score on
religiosity by his intensity score on that
scale

Multiply each justice's content score on
ethnic equalitarianism by his intensity
score on that scale
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The Simulation

)

Multiply each justice's content score on
family planning by his intensity score on
that scale

Multiply each justice's content score on
faith in democracy by his intensity score
on that scale

A

Multiply each justice's content score on
sex equalitarianism by his intensity score
on that scale

Interaction Phase

Each justice confronts every other justice

N

Is the difference between each successive pair
of justices on economic liberalism very large? —---YES---CONTINUE




The Simulation

Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score

N/

Is the difference between each successive
pair of justices on internationalism very
large? -—--YES~—~--CONTINUE

NO

L2
hd

Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score

N

Is the difference between each successive
pair of justices on criminal rehabilita-
tionalism very large? ---YES--~CONTINUE

NO
U4

Divide the difference by two. Add the

quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score.
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The Simulation

Is the difference between each successive
pair of justices on religiosity very

large? -——-YES--~CONTINUE
NO
N\
Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score
NS :

Is the difference between each successive
pair of justices on ethnic equalitarianism

very large? --~YES---CONTINUE
NO .
/
Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score
]
: N

Is the difference between each successive
pair of justices on family planning very
large? —---YES—-~—-CONTINUE

NO
\4




The Simulation

Divide the difference by two. Add the
gquotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score

Is the difference between each successive
pair of justices on faith in democracy
very large? -—--YES--—~CONTINUE

NO
N4

Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score

NV
N

Is the difference between each successive
pair of justices on sex equalitarianism
very large? ~—-YES-~--CONTINUE

NO
NS

Divide the difference by two. Add the
quotient to the score of the justice with
the smaller of the two scores and subtract
it from the justice with the larger score

N
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The Simulation

Total the score for each justice

AN V4

Rank order the justices on the basis of
their final scores

Since it has been established that the various items
do form scales, I decided to keep the scales, but to use them
in their extended forms, that is, to discriminate among all five
responses, rather than using three categories. In other words,
this is a Likert-Scale, but the items that go into the scale
were selected by scalogram analysis. As Table Q indicates, this
more precise scale, produced the best correlations obtained
so far. Unfortunately, the usefulness of this type of index
did not extend to the subscales. For example, it was not
possible to predict with any degree of accuracy the rank order
of judges on the economic liberalism quasi-scale in Appendix

E from a rank ordering of attitudes on economic liberalism.
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Table Q. Prediction from Likert-Type Scales.

Decision

Attitude after Simple Quasi-
Justices Interaction per cent Scale
Currie 1 1 1
Broadfoot 3 2 2
Steinle 2 3 3
Martin 5 4 4
Brown 4 6 5
Fairchild 6 5 6
RHO = Attitude and percent = .77; attitude and scale = .885

Unfortunately, perhaps because of the crudeness of my indices,
interaction as an intervening variable did not add to the

direct correlation between attitude and decision.



CHAPTER VIII

CRITIQUE

Suggestions for Improvement

The model, up to the interaction phase, seemed to work
almost as well as it was expected. This does illustrate that
decisions can, to some extent, be predicted from attitudinal
data. The direct use of an attitude inventory to measure
predisposition also avoids the problems associated with measuring
both attitude and decisions from behavioral responses.

It is my opinion that a study of this type conducted
in the future would have much better results, as there are
several ways in which this study could be improved. Looking
first at the "i" points, the questionnaire was not specifically
designed for judges. Since many of the decisions of a state
supreme court deal with cases involving: accidents, wills,
estates, insurance, negligence, labor union disputes, etc.,
there should be questions on the attitude inventory soliciting
judicial opinions in these areas of content. Perhaps, at the
expense of questions on internationalism. Also, we have a
rather peculiar instance here where the attitude guestionnaire
was given to the judges five years after the decisions were
made. This fact would take on more importance if the population
under consideration were more heterogeneous because mass
attitudes are amorphous and complex.221 Judges, like con-
gressmen, are members of an elite and their ideology should

be well—developed.222 Sager acknowledged this fact in his
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simulation when he used liberalism as a general constraint
on judicial behavior, saying a judge is "basically liberal".223
Although attitudes toward specific attitude objects will
change, many of the basic attitude orientations were formed
in the judge's early years and will tend to persist.

In the words of Felix Frankfurter,

"It is asked with sophomoric brightness,

does a man cease to be himself when he becomes

a Justice? Does he change his character by putting

on a gown? No, he does not change his character.

He brings his whole experience, his training, his

outlook, his social, intellectual and moral

environment with him when he takes a seat on the

Supreme bench."224
More generally, Hess and Torney state:

"The political behavior of adults has

childhood origins in attitudes, values, and basic

orientation which are broader in scope and which

extend beyond the specific acts usually included

in studies of adult political involvement. "225

More pertinently, attitudes do change but "...have a way
of resisting change and preserving themselves once they have
been well-formed".226 The reason for this was mentioned earlier,
most social situations are relatively ambiguous and frequently
it is possible to interpret them in a variety of ways. By
selective perception, the individual interprets the situation
in a manner consistent with his pre-existing attitudes. Further-
more, individuals expose themselves to viewpoints that agree
with their own, thus further strengthening the attitudes
already held. Therefore, the fact that the votes predate the

attitude inventory is not of great concern to me, but it is

a factor to be accounted for when the system is being evaluated.
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Intensity analysis was used extensively in this
dissertation, and its further use is recommended in future
attitude studies. However, the results might be improved by
asking the respondent the intensity of his feeling about an
issue as a separate gquestion. Attraction to the group has a
great influence on communication within a group and therefore
sociometric data showing the attitude of the judge toward his
colleagues should improve the mode.

The attitude scale may also be a useful device for
quantitatively measuring the cognitive component of an
attitude, but may be less successful in measuring the action
tendency component. Assuming that the gquestionnaire does indeed
tap the relevant attitude domain, there are still discrepancies
between the attitudes of people as stated on a questionnaire
and actual behavior. This is true even though conditioning
from early childhood trains us to match verbal expression with
overt behavior and also thoughts with overt behavior.227 Easton
says

"No overt action is involved at this level of

description (set of predispositions), although

the implication is that the individual will pursue a

course of action consistent with his attitudes. Where

the anticipated action does not flow from our per-

ception of the state of mind, we assume that we have

not penetrated deeply enough into the true feelings of

the person but have merely skimmed off his surface
attitudes."228

Actions are typically determined by all psychological factors
and by many attitudes. Secondly, attitudes are determined by

the particular situation. Objects on an attitude test may not
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be the same as objects in an action test, i.e. "Negro" as
an item on an attitude inventory may be quite different than
"Negro" in a face-to-face confrontation. Attitude scores

can only indicate a predisposition toward classes of behavior,

overt responses depend on the real-life situation. Doob
remarked, "overt behavior can seldom be predicted from

knowledge of attitude alone."22?

It has been suggested by
Donald Campbell that the oft-found lack of relationship

between attitudes and behavior could be understood in terms of
the steps or barriers of the Guttman scale pattern.230 rmhere
are more barriers to the expression of behavior than there

are to the expression of attitudes consonent with that behavior,
e.g. it is easier to hold an anti-Negro attitude than to join
the Ku Klux Klan.

Diagram 5. The "Step Relationship between Attitude and
Behavior.

Anti-Negro Behavior

Anti-Negro Attitude

Unprejudiced

This step relationship may be a more realistic model
than the linear model proposed by Schubert'231 The literature
on race relations shows about the same correlation between
attitudes and behavior as this study. Douglas Bray found
little relationship between attitude scale scores and behavior

until he grouped his subjects on the basis of their attitude
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scale scores, and then predicted behavior in a particular
evoking situation from personality scores.232 1In two studies
made on midwest college students, it was discovered that the
students were more prejudiced in behavior than in attitude.
This brings us to the gquestion of the utility of using overt
behavior as a validation of attitude measurement.233 Murphy,
Murphy, and Newcomb made the following observation:

"Actions are no more inherently 'valid', in the
first place, than words. The following remarks seem

to us patently true: "Actions are frequently designed
to distort or conceal 'true' attitude quite as fully
as verbal behavior..."234

On the j-point side of the equation, perhaps a more
partisan court with a greater divergence of views could be
selected for study, so that the rank ordering of justices
on the dependent variable would not depend on the coding
ability of the researcher. Alternative methods of recovering
j-points should be explored: content analysis is an example.235
At least, a more rigorous method to selecting and classifying
cases is needed. As a start, perhaps some of the variables
suggested by Stuar£ Nagel for correlational analysis could
be used.?236

Simulation is the appropriate technique to study inter-
action in the relatively "closed" atmosphere of a court.
Experiments could be made using these techniques on other,
more accessable groups. On the other hand, in the process of
becoming a science, existing formal structures were always

considered by political researchers. As the influence of
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the formal political institution is determined, then other
influences on policy-making are considered. In other words,
the legislature as a whole and the president were studied
before particular subcommittees and cabinet members were.

I do feel confident, however, that when the very useful
"impact"studies are completed, they will show that the
courts do have an important, if not exclusive, role to play

in policy-making in general.237
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APPENDIX A

THE QUESTIONNAIRE

Below are given 24 statements which represent widely-
held opinions on various social questions selected from
speeches, books, newspapers, and other sources. They were
chosen in such a way that most people are likely to agree with
some and disagree with others. After each statement please
record your completely confidential personal opinion regarding

the statement, using the following system of marking:

if you strongly agree with the statement.

+ if you agree on the whole but not strongly.

0 if you cannot decide for or against or if
you think the question is worded in such a
way that you cannot give an answer.

- 1if you disagree on the whole but not strongly

-- 1if you strongly disagree.

Your Frank
OPINION STATEMENTS Opinion

]. Colored people are innately inferior to white
people.
2. Present laws favcor the rich as against the poor.

3. War 1is inherent in human nature.



10.

11.

12.

13.

14.

15.

APPENDIX A (Continued)

Our treatment of criminals is too harsh; we
should try to cure, not to punish them.

In the interests of peace, we must give up
part of our national sovereignty.
Sunday-observance is old-fashioned and should
cease to govern our behavior.

It is right that men should be permitted
greater sexual freedom than women by society.
Unrestricted freedom of discussion on every
topic is desirable in the press, in literature,
and on the stage.

More collectivism, like TVA, should be intro-
duced into our society.

Conscientious objectors are traitors to their
country and should be treated accordingly.

Only by going back to religion can civiliza-
tion hope to survive. o
Marriages between white and colored people should
be greatly discouraged.

There should be far more controversial and pol-
itical discussion over the radio and television.
Divorce laws should be altered to make divorce
easier.

Nationalization in any industry is likely to

lead o inefficiency, bureaucracy and stagnation.

126.
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16. It is right and proper that non-sectarian religious
education in schools be compulsory.

17. Men and women have the right to find out whether
they are sexually suited before marriage.

18. The principle, "Spare the rod and spoil the
child” has much truth in it and should govern
our methods of bringing up children.

19. Women are not the equals of men in intelligence
and organizing ability.

20, The Jews have too much power and influence over
this country.

21. Differences in pay between men and women doing
the same work should be abolished.

22. Birth control, except when medically indicated,
should be made illegal.

23. The death penalty is barbaric and should be
abolished.

24, Only people with a definite minimum of intelli-

gence and education should be allowed to vote.

Your father's main occupation (a possible relevant

background item not published in the directories)

Correlation number (for IBM computer purposes)
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THE WISCONSIN SUPREME COURT

January 4, 1954 to August 28, 1956

GROVER L. BROADFOOT

Term: Elected, November 15, 1948 to December 31, 1955. Born
in Independence, Wiscensin on December 27, 1892, L.L.B. from
the University of Wisconsin in 1917, admitted to the Wisconsin
bar in 1918. Law practice in Mondovi, Wisconsin 1919-1948;
District Attorney, Buffalo County, 1923-35; Mayor of Mondovi,
1943-1948; member of the Wisconsin legislature, 1945-1948;
Attorney General of Wisconsin June 1948; appointed to the
Supreme Court, November 1948. Republican. Congregationalist.
Group affiliations include, American Legion, Knights of
Pythias, Loyal Order of Moose.

TIMOTHY BROWN

Term: Elected, January 1, 1954 to December 31, 1963. Born in
Madison, Wisconsin on February 24, 1889. A.B. from the Uni-
versity of Wisconsin, L.L.B., Harvard University. Admitted
to the Wisconsin bar in 1914. Executive counsel to Governors
Goodland and Rennebohm, 1945. 1947-1949; Commissioner of
Public Service 1949. Non-partisan. Protestant. Affiliations
include American Legion, Veterans of Foreign Wars, Loyal
Order of the Moose.

GEORGE ROBERT CURRIE

Term: Appointed to fill a vacancy September 1, 1951, the term
expires January 1, 1958. Born in Princeton, Wisconsin on
January 16, 1900. Wisconsin State Teacher's College 1917-1919;
L.L.B., University of Wisconsin 1925. Admitted to the Wisconsin
bar 1925; private practice in Sheboygan, Wisconsin from 1925-
to 1951. President of Sheboygan Public Library Board, 1935-
1951, Director of the Wisconsin Welfare Council since 1952.
Affiliations include, American Judicature Society, American
Legion, American Dahlia Society, Mason, Kiwanis, Order of

Coif. ©Non-partisan. Congregationalist.

THOMAS E. FAIRCHILD

Term: Elected, January 1, 1947 to December 31, 1956. Chief
Justice. Born in Milwaukee, Wisconsin on December 25, 1912.
Attended Princeton University 1931-1933, A.B. from Cornell
University in 1934, L.L.B. University of Wisconsin 1938.
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Admitted to the Wisconsin bar in 1938, practiced in Portage,
Wisconsin, 1938-1941, in Milwaukee, 1945-1948, Attorney
General of Wisconsin 1948-1951; United States Attorney,
Western District, Wisconsin, 1951-1952; candidate for the
Wisconsin senate. Democrat. Evengelical and Reformed Church.

EDWARD JOHN GEHL

Term: Elected, January 2, 1950 to December 31, 1959. Born in
Hartford, Wisconsin on January 26, 1890. L.L.B. from the
University of Wisconsin in 1913. Admitted to the Wisconsin
bar in 1913; practiced in West Bend from 1913 to 1917, in
Hartford from 1919 to 1940; United States Attorney, Milwaukee
1932 to 1933; judge 13 Judicial Circuit of Wisconsin, West
Bend, 1940-1950. Purple Heart won as Captain, United States
Army in World War I. Republican. Roman Catholic. Affiliations
include the American Legion, Veterans of Foreign Wars.

JOHN EDWARD MARTIN

Term: Elected, January 1, 1952 to December 31, 1961. Born in
Green Bay, Wisconsin on November 15, 1891. Attended both the
University of Wisconsin and Notre Dame. Admitted to the Wis-
consin bar in 1919, Private practice from 1919 to 1928, and

in Milwaukee from 1929 to 1932, Assistant District Attorney,
Milwaukee County, 1933, Counsel for the Wisconsin State Banking
Commission, 1933 to 1935; Attorney General of Wisconsin from
1938 to 1940, justice of the Supreme Court, 1949. Republican.
Roman Catholic.

ROLAND JOSEPH STEINLE

Term: Elected, January 1, 1955 to December 31, 1964. Admitted
to the Wisconsin bar in 1920. Private practice, Milwaukee
1920-1940, Instructor in jurisprudence, Marquette University,
1928-1954, Special Assistant District Attorney, Milwaukee
County, 1923-1924, Forest County, 1925-1926, Wauhesha County,
1937, Dodge County, 1939. Court commissioner, Circuit Court,
Second Judicial District,; Milwaukee County, 1937-1940; Judge;
Circuit Court, Second Judicial District, Branch 3, 1940-1954;
Chairman, Board of Circuit Judges of Wisconsin, 1948, Associate
Justice of the Supreme Court, January 4, 1954. Republican.
Roman Catholic. Affiliations include American Legion, Knights
of Columbus, Fraternal Order of Eagles, Elks.
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*The information in this Appendix was gathered primarily
from two sources, Volume 28 of Who's Who in America (Chicago:
Marquis Publications, 1955) .and Charles Liebman (ed.),
Directory of American Judges (Chicago: American Directories,

1955).

**There is a major discrepancy between the two sources with
regard to the biography of Chief Justice Fairchild. Who's
Who has clearly recorded the most accurate information.
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APPENDIX C
CONTENT SCALES, INTENSITY SCALES, CONTENT X INTENSITY TABLES

SCALE I

Economic Liberalism Content Scale

Scale Items Errors per Total
Type 2 15R*% 9 Frequency Type Errors
3 X b4 X 5 0 0
3 X - x* 3 1 3
2 - X X 65 0 0
2 X -% 8 1 8
1 - - X 29 0 0
0 - - - 3 0 0

113 1
* Indicates non-scale pattern of response.
C.R.=1-1L = 968 ¢c.s.=1-1= 796 MM.R. = .8
339 54

Economic Liberalism Intensity Scale

Scale Items Errors per Total
Type 15 9 2 Frequency Type Errors
3 p:4 X X 16 0 0
3 b4 - X 11 1 11
3 X - 1 1 1
2 X X 16 0 0
2 p:e - 3 1 3
1 - - X 61 0 0
0 - - - 5 0 0

113 5
= - 15 = = —_1_5_= =
C.R. 1 5 .956 C.sS. 1 =5 .727 M.M.R. .783

**%R stands for Reflect. All items not phrased in a liberal
direction were '"reflected," i.e., item responses were reversed
so that strong disagreement to a conservatively-worded item
and strong agreement to a liberally-worded item were both

coded as "'x".
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Table I

Economic Liberalism

Content

Intensity (Neg.) (Pos.) Total Cumulative

Rank 0 1 2 3 Frequency Percent
3 (nigh) T 319 5 b 99.0
2 4 14 1 19 75.2
1 2 19 38 2 61 58.2
0 (low) 3 2 5 4.4
Total
Frequency 3 29 173 8
Cunmulative
Percent 2.6 28.2 92.8 99.9
Midpoint
of Content
Percentile 1.3 16.7 60.5 96.3

Midpoint of

Intensity
Percentile

44,6 36.8 53 80.1

(Hi.) 90

R
o
=

(Low) 00

\_’//-

00 10 20 30 40 50 &0 70 80 90 100
(Neg.) Content (Pos.)
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SCALE 11

Internationalism Scale

Scale Items Errors per Total
Type 5 3R 10R Frequency Type Exrrors
3 X X X 32 0 0
3 X - X* 11 1 11
3 X X - 2 1 2
2 - X X 36 0 0
2 - X -% 5 1 )

1 - - X 23 0 0
0 - - - 3 0 0
0 X - -* 1 1 1

113 19

* Indicates %gn-scale pattern of resggnse.

C.R. =1 - 339 = ,944 C. S. =1-95= .80 M.M.R, =.72

Internationalism Intensity Scale

Scale Items Frequency Errors per Total
Type 3 10 ) Type Errors
6 X X X 9 0 0
6 X # X% 3 1 3
6 X X #* 4 1 4
6 X - X% 2 1 2
6 X X - 1 1 1
5 # X X 8 0 0
5 # X #* 12 1 12
5 X - X* 1 1 1
5 # X -* 2 1 2
4 # # X 13 0 0
3 # # # 43 0 0
3 # # - 4 1 4
3 X # — % 1 1 1
2 - # # 4 0 0
2 X # #* 1 1 1
1 X - #* 1 1 1
1 - - X* 1 1 1
0 - - - 1 0 0
0 X - - 1 1 1

-
-
w

&

Q
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*

n

o

i
&y
ol
]

'Y 897 Y . - - : .7 09 [ ) * - .
C.S 1 1%8 M.M.R 646
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Table II
Internationalism
Content
Intensity (Neg ) (Pos.) Total Cumulative
Rank 0 1 2 3. Frequency Percent

o (high) 1 3 4 Il 19 939.9
5 6 7 10 23 83.1
4 2 4 6 1 13 62.8
3 1 10 18 20 49 51.3
2 3 2 5 8.0
i 1 1 2 3.6
v 2 2 1.8
Total
Frequency 4 23 41 45
Cumulative
Percent 3.5 23.8 60.1 99.9
Midpoint
of Content
Percentile 1.75 13.65 42 80.0
Midpoint
of Intensity
Percentile 57 55.9 42,6 48,0

100
(Hi.) 90

80

70
I 60 .\//
n 50
t 40
. 30

20
(Low) 10

00

00 10 20 30 40 50 60 70 80 90 100
(Neg.) Content (Pos.)
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SCALE III

Criminal Rehabilitationism Scale

Scale Items Errors per Total
Type 4 18R 23 Frequency Type Errors
3 X X X 6 0 0
3 X - x* 7 1 7

3 X X —-* 4 1

2 - X X S 0 0

2 - X - 14 1 14

1 - - X 20 0 0

0 - - - 53 0 0

0 X - —-* 5 1 4

113 29
*Indicates non-scale pattern of response.
29 29

C.R. =1 -339 = .915 C.s. = 1-88 = .671 M.M.R. = .74

Criminal Rehabilitationism Intensity Scale

Scale Items
Type 18 4 23 Frequency Errors per Total
Type Errors
3 X X X 14 0 0
3 X - X* 6 1 6
3 X X -* 3 1 3
2 - X X 8 0 0
2 - X -* 4 1 4
1 - - X 8 0 0
0 - - - 65 0 0
0 X - -% 5 1 5
113 18
C.R. =1 - 18 = ,947 C.5. =

l1 - 18 = =
L] 5% .806 M. M. R. 725
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Table III

Criminal Rehabilitationism

Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 1 2 3 Frequency Percent

3(high) 13 2 1 7 23 99.9
2 7 3 2 12 79.6
1 2 1 2 3 8 69.0
0 35 14 14 7 70 61.9
Total
Frequency 57 20 19 17 113
Cumulative
Percent 50.4 68.1 84.9 99.9
Midpoint
of Content
Percentile 25.2 59.2 76.95 92.4
Midpoint of
Intensity
Percentile 49.5 44,0 42.0 65.4
(Hi.) 100

90

80

70 )
I 60
n 50 *\-\\\\\\\\\\\\\\\
t 40
. 30

20

10
(Low) 00

00 10 20 30 40 50 60 70 80 90 100
(Neg.) Content (Pos.)
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SCALE IV

Religiosity Scale

Scale Items Errors per Total
Type 6 11R 16R Frequency Type Errors
3 X X X 5 0 0
3 X X -* 1 1 1
3 X - X* 5 1 5
2 - b4 X 26 0 0
2 - X -% 6 1 6
1 - - X 42 0 0
0 - - - 26 0 0
0 X - - % 2 1 2
113 T4
¥ Indicates non-scale pattern of response.
C.R. =m 1 - - = - = . . =
3§3 .959 C.s. 1 %% 838 M.M.R .75

Religiosity Intensity Scale

Scale Itens Frequency Errors for Total
Type 16 11 6 Type Errors
6 X X b.< 11 0 0
6 b4 3 x¥* 7 1 7
6 X X #* 4 1 4
5 # b4 X 9 0 0
5 # X #* 10 1 10
5 - X xX* 3 1 3
4 # # X 7 o 0
3 # # # 36 0 0
3 X # #* 3 1 3
3 # - #* 4 1 4
3 # i - S 1 5
2 - # # 3 0 0
2 - # X* 2 1 2
1 - - # 1 0 0
0 - - - 2 0 0
G = X ~% 1 1 1
0 X - -* 3 1 3
0 # - -% 2 1 2

113 I
—AA— 44
C.R. = 1-339 = .871L C.S. =1-142 = .691 M.M.R. = .58
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Table IV
Religiosity
Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 1 2 3 Frequency Percent
6 3 11 5 3 22 100.1
5 9 9 2 2 22 80.6
4 4 2 1 7 61.1
3 12 16 14 6 48 54,9
2 3 2 5 12.4
1 1 1 8.0
0 1 7 8 7.1
Total
Frequency 28 42 32 11 113
Cumulative
Percent 24.8 62.0 90.3 100.0
Midpoint
of Content
Percentile 12.4 43 .4 76.2 95.2
Midpoint
of Intensity
Percentile 58.0 58.0 30.6 50.6
(Hi.) 100
90
80
I 70
n 60 4
t 50 ‘ *
. 40 \
30
20
10
(Low) 00

00 10 20 30 40 50 60 70 80 90 100
(Neg.) Content (Pos.)
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SCALE V

Ethnic Equalitarianism Scale

Scale Items Frequency Errors for Total
Type 12R 1R 20R Type Errors
6 X X X 8 0 0
6 X # X¥ 1 1 1
6 b4 - x* 1 1 1
5 # X X 2 0 0
4 - X X 41 0 0
4 - X #* 3 1 3
4 - X ~* 2 1 2
3 - # X 8 0 0
3 # # #* 1 2 2
3 - # #* 3 1 3
3 - # —* 1 1 1
2 - - P4 26 0 0
1 - - # 8 0 0
0 - - - 8 0 0

173 13
* Indicates non-scale pattern of response.
13 13

C.R. = 1 - 3_3-9 - 0962 C.S. =~ 1 - —9——5- - .863 M.MOR. = -72

Legend

x = Liberal Response
# = Neutral or Indifferent Response

= = ConservatiVe Response
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SCALE .V (Cont'd)

Ethnic Equalitarianism Intensity Scale

Scale Items Frequency Errors for Total
Type 1 20 12 type Errors
6 X X X 4 0 0
6 X X #* 3 1 3
6 b4 # x* 6 1 6
6 X X -k 1 1l 1
6 X - X¥ 4 1 4
5 # X X 9 0 0
5 # X #* 4 1 4
5 - X X* 2 1 2
4 # # X 19 0 0
4 # - X* 4 1 4
3 # # # 36 c 0
3 X # #* 5 1 5
3 # # -% 1 1 1
3 # - #* 3 1 3
2 # # 2 0 0
2 - X #* 3 1 3
2 - # x¥ 3 1 3
1 - - # 2 0 0
1 - - X% 1 1 1
0 - - - 1 1 1

113 40
40 40

C.R. = 1 -~ 339 = ,882 c.s. =1 - 133 = ,700 M.M.R. = .51
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Ethnic Equalitarianism

Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 1 2 3 4 ) 6 Frequency Percent

6(high) 2 3 2 7 1 3 18 100.0
5 2 5 1 6 1 15 84.0
4 3 3 8 8 1 23 70.7
3 1 2 11 28 1 5 45 50.3
2 8 8 10.5
1 3 3 3.4
0 1 1 .8
Total
Frequency 8 8 26 13 46 .2 10 113
Cumulative
Percent 7 14 37 48 89 91 100
Midpoint
of Content
Percentile 3 10 25 42 69 90 94
Midpoint of
Intensity
Percentile 70 60 55 5 47 50 50
(Hi.) 100

90

80

70
I 60 \\\
n 50
t 40
. 30

20

10
(Low) 00

00 10 20 30 40 50 60 70 80 90 100

(Neg.)

Content

(Pos.)



SCALE VI

Family Planning Scale

142,

Scale Items Frequency Errors Per Total
Type 17 14 22R type errors
3 X X X 4 0 0
3 X - X¥ 10 1 10
2 - X X 12 0 0
1 - - X 74 0 0
0 X - -* 1 1 1
0 - - - 12 0 0

113 11
*Indicates non-scale pattern of response.
11 11
C.R. =1 - 339 = ,967 C.S.=1~-41 = .75 M.M.R. = .867
Family Planning Intensity Scale
Scale Items Errors per Total
Type i 22 17 Frequency type errors
3 X X X 15 0 0
3 X - X* 12 1 12
3 X b4 -k 1 1 1
2 - x X 26 v 0
2 - X —-* 1 1 1
1 - - X 50 0 0
0 - - - 4 0 0
0 X - -¥ 4 1 2
113~ 16
16 16
C.R. =1 - 339 =953 C.,8.=1-~-735 = ,812 M.M.R. = ,748



Table VI

Family Planning
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Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 - 1 2 3 Frequency Percent

3(high) 5 17 2 4 28 99.9
2 1 13 9 4 27 75.1
1 7 37 6 50 51.2
0 7 1 8 7.0
Total
Frequency 13 74 12 14 113
Cunulative
Percent 11.5 76.9 87.5 99.9
Midpoint
of Content
Percentile 5.7 44 .2 82.2 93.7
Midpoint of
Intensity
Percentile 48.1 42.8 64.3 57.2
(Hi.) 100

920

80

70

60

50 ~\\\\\\‘\\\\Q/////,////”’//“\\\\\~

40

30

20

10
(Low) 00

00 10 30 40 50 60 70 80 90 100

(Neg.)

Content

(Pos.)
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SCALE VII

Faith in Democracy Scale

Scale Items Frequency Errors per Total
Type 14 8 13 type Errors
3 X X X 7 0 0
3 X X =% 7 1 7
3 X - x* 2 1 2
2 - X X 22 0 0
2 - X -¥ 18 1 18
1 - - X 39 0 0
0 - - - 18 0 0

113 27

* Indica§$s non~-scale pattern o§7respouse.

CR. =339 = .92 C.S. =1-TI3 = .761 M.M.R. = .67

Faith in Democracy Intensity Scale

Scale Items Frequency Errors per Total
Type 13 8 14 type Errors
3 X b4 X 16 0 0
3 X X -k 5 1 5
3 X - X* 1 1 1
2 - X X 78 0 0
2 - X ~% 3 1 3
1 - - X 7 0 0
0 - - - 3 0 0

113 -9
9 9

C.R. = 1.- 339 = ,974 c.s. =1-232 = ,796 M.M.R. = ,.867



Table VII

Faith in Democracy

145,

Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 1 2 3 Frequency Percent

3(high 4 2 8 8 22 99.9
2 12 20 32 8 81 80.4
1 1 6 7 8.8
0 1 2 3 2.6
Total
Frequeuncy 18 39 40 16 113
Cumulative
Percent 16.0 50.5 85.9 100.0
Midpoint
of Content
Percentile 8 33.3 68.2 92.9
Midpoint of
Intensity
Percentile 50.3 37.2 53.6 80.1
(Hi.) 100

90

80

70
I 60
n 50 \
t 40
. 30

20

10
(Low) 00

00 10 20 30 40 50 60 70 80 90 100

(Neg.) Content

(Pos.)
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SCALE VIII

Sex EBEqualitarianism Scale

Scale Items Frequency Errors per Total
Type 21 19R 7R Type Errors
3 X x X 61 0 0
3 X X -* 5 1 )

3 X - X* 10 1 10
2 - X X 22 0 0
2 - X -% 5 1 5
1 - - X 6 0 0
0 - - - 1 0 0
0 X - ~% 3 1 3

113 23
*Indicates non-scale pattern ol response.
C.R. =1 ~-23 = ,933 C.s. =1 -23 = _g62 M.M.R. = .80
339 68
Sex Equalitarianism Intensity Scale
Scale Items
Type 21 19 7 Frequency Errors per Total
_ Type Erro?s
3 X X X 20 0 0
3 X - x* 3 1 3
2 - X X 10 0 0
2 - X -% 4 1 4
1 - - X 68 0 0
0 - - - 8 0 0
113 7

7
C.R. =1 -339 = .979 C.S. =1 - 69 = _898 M. M. R. = .80
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Table VIII

Sex Equalitarianism

Content
Intensity (Neg.) (Pos.) Total Cumulative
Rank 0 1 2 3 Frequency Percent
3{high) 1 4 18 23 99.7
2 1 6 7 14 79.4
1 3 4 14 47 68 67.0
0(low) 1 3 4 8 7.0
Total
Frequency 4 6 27 76 113
Cumulative
Percent 3.5 8.8 32.7 99.9
Midpoint

of Content
Percentile 1.8 6.2 20.8 66.3

Midpoint of
Intensity
Percentile 47.0 37.0 52.0 50.4

(Hi.) 100
90
80
70
60
50
40 \/
30
20
10
(Low) 00

o ot B

00 10 20 30 40 50 60 70 80 90 100
(Neg.) Content (Pos.)
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11.

12.

13.

14.

14s8.
APPENDIX D

Nonunanimous Decisions
WISCONSIN SUPREME COURT

January 4, 1954--August 28, 1956

Will of Hafemann (Charles): La Bonde and another,
Trustees v. Weckesser, Administratrix w.w.a. Respondent
265 Wis. 641

Estate of Hafemann (Catherine): La Bonde and others,
Trustees, v. Weckesser, Administratrix w.w.a., Respondent
265 Wis. 651.

Grosso, by Guardian ad litem v. Wittemann, 266 Wis. 17.
Bolick v. Gallagher, 266 Wis. 208.

Leach v. Leach, 266 Wis. 223.

Estate of Stevens: Stevens, Executrix v. Wittig, Public
Administrator, 266 Wis. 331.

Musselman v. Mutual Automobile Insurance Company of the
Town of Herman, 266 Wis. 387.

Town of Caledonia v. Racine Limestone Company, 266 Wis.
475.

State ex rel. Larson, Commissioner of the Motor Vehicle
Dept. v. Giessel, Director of Budget and Accounts, 266
Wis., 547.

Roeske v. Schmitt: Home Mutual Casualty Company, 266
Wis. 557. .

Estate of Cheaney: Cosby v. Marshall & Ilsley Bank
Administrator, 266 Wis. 620.

Estate of Jorgensen: State v. Patu, 267 Wis. 1.
State ex rel. Doering v. Doering and wife, 267 Wis. 12.

%? & gé Realty Company v. Industrial Commission, 267
is. .



15.

16.

17.
18.
19.
20.

21.

22.

23.
24,

25.

26.

27.

28.
29.

30.

31.
32.
33.
34,
35.

36.

149,

Employers Mutual Fire Insurance Company v. Haucke, 267
Wis. 72.

State ex rel. Wisconsin Lutheran High School Conference
v. Sinar, Building Inspector, 267 Wis. 91.

Moore v. City of Milwaukee, 267 Wis. 166.

Estate of Halverson: Halverson v. Nelson, 267 Wis. 188.
Boulin v. Cardinal Theatre Company, 267 Wis. 199.
Starry v. E. W. Wylie Company, 267 Wis. 258.

Danply Boat Corporation v. Wisconsin Employment Re-
lations Board, 267 Wis. 316.

State ex rel. Thomson, Attorney General v. Giessal,
Director of Budget and Accounts, 267 Wis. 33L1.

Walter v. Shemon, 267 Wis. 424,
Mayer v. Boynton Cab Co., 267 Wis. 486.

Ozaukee Finance Company v. Cederburg Lime Co.: Cowhey,
268 Wis. 20.

Will of Emmerick: Emmerick v. Dempze, Executor, 268
Wis. 186.

Donahue, Administratrix v. Western Casualty & Surety
Co., 268 Wis. 193.

Toman v. Town of Lake, 268 Wis. 239.
Weber, by Guardian ad litem v. Walters, 268 Wis. 251

Wisconsin Bridge & Iron Co. v. Industrial Commission,
268 Wis. 314.

Bolick v. Gallacher, 268 Wis. 421.

Dodge v. Dodge, 268 Wis. 441.

Estate of Sealy: state v. Seeley, 268 Wis. 498.
State v. Selback, 268 Wis. 538.

Nyka v. State, 268 Wis. 644.

Weber v. Sunset Ridge, Inc., 269 Wis. 120.



37.

38.

39.
40.

4]1.

42.
43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.
55.

56.

57.

150.
Graebner v. Industrial Commission, 269 Wis. 253.

Sommerfeld v. Board of Canzassers of City of
St. Francis, 269 Wis. 299.

Marshfield Clinic v. Daegue, 269 Wis. 519.
Wing v. Deppe, 269 Wis. 633.

Estate of Dasterhoft: Tharwachter v. City of
Waukesha, 270 Wis. 5.

Edwards v. Edwards, 270 Wis. 48.
Edwards v. Edwards, (rehearing), 270 Wis. 56 .

California Packing Co. v. Industrial Commission,
270 Wis. 72.

Bachmann v. Bollig, 270 Wis. 82.

Wrachek v. Stephenson Town School District, 270
Wis. 116.

Estate ..” Sweet: Sweet v. Dept. of Taxation, 270
Wis. 256.

Sponholtz v. Meyer, 270 Wis. 288.

Vogt, Inc. v. International Brotherhood of Teamsters,
Local 695, 270 Wis. 322.

City of Waukesha v. Plumbers & Gas Fritters Local
#75, A.F.L., 270 Wis. 322.

Home Savings Bank v. Gertenbach, 270 Wis. 386.

Taylor v. Western Casualty & Surety Company, 270
Wis. 408.

Wm. H. Heinemann Creameries, Inc. v. Milwaukee
Automobile Insurance Company, 270 Wis. 443.

State ex rel. Hannon v. Eisler, 270 Wis. 469.
Kuhl Motor Company v. Ford Motor Company, 270 Wis. 488.

Rehearing on Kuhl Motor Company v. Ford Motor Company
(Per Curiam) 270 Wis. 503.

In Re Incorporation of Village of Oconomowoc Lake:
Gotfredson v. Town of Summit, 270 Wis. 530.



58.

59.
60.
61.
62.
63.
64.
65.
66.

67.

68.
69.

70.

71.
72.
73.
74.
75.
76.

77.

78.
79.
80.

8l.

151.

Wodill v. Sullivan (James) Sullivan (Henry) v. Hartford
Accident and Indemnity Co., 270 Wis. 591.

State ex rel. Holmes v. Krueger, 271 Wis. 129.
Brunette v. Bierke, 271 Wis. 190.

Laughnan (Lauretta) v. Griffiths; Lea, 271 Wis. 247.
Leiterman v. Burnette, 271 Wis. 359.

State v. Hall, 271 Wis. 450.

Paulus v. Truskowski, 271 Wis. 565.

City of Appleton v. Sauer, 271 Wis. 614,

Smith v. City of Brookfield, 272 Wis. 614.

Rose Manor Realty Company v. City of Milwaukee, 272 Wis.
339.

Rainer v. Holmes, 272 Wis. 349.
State v. Industrial Commission, 272 Wis. 409.

Braatz v. Conteninental Casualty Co.: Milwaukee Auto-
mobile Insurance Company, Limited, Mutual, 272 Wis. 479.

Dostal v. Magee, 272 Wis. 5009.
Dostal v. Magee, 272 Wis. 519.
Garvey v. Wenzel, 272 Wis. 606.

Bino v. City of Harley, 273 Wis. 10.
Chapman v. Zakzaska, 273 Wis. 64.
Niske v. Nackman, 273 Wis. 69.

Wood v. Indemnity Insurance Company of North America,
273 Wis. 93.

Estate of Draheim: Draheim v. Rowson, 273 Wis. 189.
Fitzpatrick v. Rice, 273 Wis. 201.
Siler v. Read Investment Company, 273 Wis. 255.

Manitowoc Company v. Industrial Commission, 273 Wis. 293.



152.
82. Menne v. City of Fond Du Lac, 273 Wis. 341.

83. Fullerton Lumber Company v. Tirborg, 270 Wis. 133.
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DECISIONAL SUB-SCALES
I. WORKMAN 'S COMPENSATION SUB-SCALE

Scale Scale Pattern Total
Type Case Number G Bn S F Errors

w
=
Q

69
.30

21
14,46
59

44

50 -
49,81 - - -
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3 6
C.R. w1 ~-70 = .9143 C.S. =1-T19 = .69

°7

II. BUSINESS SUB-SCALE

Scale Scale Pattern Total
Type Case Number M Bn Errors

o
w
!
w

71,72
39
48
83
51
53
56
55
25
73
37
76
75

NN
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C.R. =1~ 98 = .898 C.S. =1 - 27 = .6297
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Scale
Type

ACCIDENT AND NEGLIGENCE SUB-SCALE

Case Number

Scale Pattern
Bn

2]
!
™
9]

154.

Total
Errors

OO HHNNWWU O~ ~3 3]

23
29
52
64,40
70
77

&1 PG % 1 s X kN
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|®||||||iwxx@®N®xx
||®||||xxxxxxx®xxx
|||xxxxxx@xxxxxx®x
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Iv.

Scale
Type

C. S. =1 - 33 =,546

FAMILY AFFAIRS SUB-SCALE

Case Number

Scale Pattern
F Bn M

=
41

Total
Errors

N Wk O

43
54
13
32
5

42

1™
I
| IR

Y x:c() o
R N()
] x(gx EX

ocoNOON

4
32 =.9048

C.S. =1-1T13 =.6923
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V. WILLS SUB-SCALE

Scale Scale Pattern Total

Type Case Number M F G Bn S B C Exrrors
7 1,2,11 X X X X x x @ 3
7 41 X X X X X © x 1
7 78 X X X X &< X X 1
5 47 - - X X X X X 0
3 12,33 - - - - X X X 0
2 18 - gs - - - x X 1
1 26 - - &® - - X 2
1 35 - - - - - - X 0

8
8 8

C.R. =1 -7T7 = .896 C.S. =1 - 20 = .6000

VI. LOCAL ORDINANCES SUB-SCALE

Scale Scale Pattern Total

Type Case Numbers S F G B Bn M C Errors
7 74 X X X X x x @ 1
6 67 - X X X X X = 1
6 16 - p:4 X S X X X 1
4 38 - - - b4 X X X 0
3 66 ® - - - X X X 1
2 57 ® - - - - x x 1
1 8 - - - 63 - - X 0]
0 68 - - - - - - 1
0 28 - - ® - ® - - 2

5
_8 )
C.R. =1 -063 = .873 C.s. =11 - 18 = ,556
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VII. CRIMINAL CASES SUB-SCALE
Scale Scale Pattern Total
Type Case Number ¥ G Bn M B S C - Errors
6 63 - X X X X x & 1
6 65 - b 4 X X b4 X X 0
2 34,80 - - - - - X X 0
1 36 & - - * - - X 1
2
2 2
C.R. =1~ 35 =,943 C.S. =1-9 = ,788

VI1I. Cases not used in the sub-scales include three tax
cases, numbers 22, 6, and 9, and three miscellaneous

cases, numbers 3, 4, and 82.
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