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IN THE UNITED STATES COURT OF APPEALS
~ FOR THE NINTH CIRCUIT

No. 97-17140 |
GOVERNMENT OF GUAM ex rel.,
GUAM ECONOMIC DEVELOPMENT AUTHORITY
Plalnnff-Appel]ant
V.
UNITED STATES et al ‘
Defendants-Appellees

ON APPEAL FROM TI-IE UNITED STATES DISTRICT COURT |
FOR THE TERRITORY OF GUAM

BRIEF FOR APPELLEES UNITED STATES, ET AL.

JURISDICTION
Plainﬁff-appellanf"s complaint irTvoked the district court’s juri_sdiction under
| 28 U.S.C.-133.i (federai question), 2201 (declaratory judgment), 1361 N
(mandainus), and aéserted that the United States’ sovereign immunity from this

suit was waived by 5 U.S.C. 702.
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The district court entered final Judgment on October 22 1997 (ER 137) v
That final judgment resolves all claims as to all partres Appellant ﬁled a tJmely
amended notice of appeal on October 24, 1997 (ER 139) Thns Court’ |
Junsdlctlon rests on 28 U.S.C. 1291. "

 ISSUES PRESENTED |

1. Whether the district coi.u't correctly held that .the"G.uam Organic‘Act does
- not require that the United States transfer to Guam title or control of land owned »‘
hy the United States that is no longer needed for military purposes. | |

2. Whether the Territorial Submerged Lands Actrequires t_he transfer of
submerged lands whenever the.a’dj acent uplands are ,trahs’ferred to Guam.

3. Whether the district.oourt correctly' held that the Guam Economic
Der/elopment Authority (GEDA) is not entitled to an advisory opinton' on whe_ther

* an aboriginal right to these lands exists.

Y Citations to documents reproduced in appellant’s Excerpts of Record will
be to “ER _.” Citations to documents reproduced in our Supplemental Excerpts
of Record 51m11arly will be to “Supp. ER _.” References to appellant’s opening
brief will be to “Br. __.” The texts of both the Guam Organic Act and the:

- Territorial Submerged Lands Act are reproduced in their entirety in the
Addendum. : -
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~ STATEMENT | |
A. Néturé of Ih» g. case, anﬂ course of proceedings. — This appeal .
| éonceﬁls the contér%tio"n by p.laixﬁ.:ifvf-appc.llAaht'the tetﬁt‘orial government of the
| 1sland of Guam, ex rél. Guatim‘.Econo'm.icl Development Authqrity (GEDA) that the |
| United States has a clear, non;dispretionafy duty to t;'ansfer to th¢ local
| go_vérnment uplands o§vned by the. United States, not needed’for military purposes, |
and'submerge'd lands adjacént to those uplands (ER 5-6, First Mended Cmpt. at o
'5-6). According to GEDA, this duty is vr'equi're‘d by section 28 of the Guam -
Qrganic Act and the Territqrial’ Submerged 'Lands»Act, §r, al‘temati\}ely, aé a result
~ of aboriginal title (B’r.v, 1-2). | | |
GEDA named as defendants federal agénéies that administered the federal
lands that GEDA claims should be transferred, at the time the‘complaint Was filed
in 1995‘. Specifically, GEDA asserts claims_l) to land declal;ed excess by th_e
) Navy and ﬁansfened to the Fi'sh and Wildli.fe‘Service to be a@inistered as t}ie
~ Guam National Wildl.ife Refugé; ‘2)‘to submerged lands declared excess by the
Navy that were being heid by the General Services Administration at the time the
case was filed; and 3) tb land administered by the Air Force that the De;ﬁartmént of
Defense idénﬁﬁed as “releaseable” in a_document known as “Guam Land Use -

Plan: A Plan For Department of Defense Real Estate on Guam” (“GLUP94”).

3 .
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»GE.DA’S complaint'sought an order “[d)irecting the United States to.transfer title
ér adminiétrati?é céntrol to the lands in Sﬁit to the govérnme_nt of Gu.em"_’(ER n.
The United State§' in_oVed for summary judgmeht, as"sert}ing._sejver.al
. ju"xisdictiohal defenses, and also defnor;stratihg on the merits both that section 28 |
of the Guam Organic Act does not, by its terms, require transfer of title or control
" of land, and that Guam does not have unextinguished aboriginal title to the parcels
claimed (Supp. ER _1-3). GEDA cross;mov,ed for su:nmary judgmeﬁt (ER 22-23). -.

- On July 16, 1997, the district court (Honorable J'ohﬁ S. U_hpingco) granted |
the United Stateé’ Motiqri fof Summary Jﬁdgment ana denied GEDA’SA Cross-/
Motion for Summary Judgment (ER 97). The court ruled.that it had jurisdiction
both pursuant to 28 U.S.C. 1331, because the dispute involves an interpretation of

the Guam Orgahic Acf, a federal statute (ER 1 05) and pursuant to 28 U.S.C.2409a
‘because the case directly affects the United States’ interest in real property (ER
B 107). | | |

The district court held that fhe doctrinel of abp.riginal title has no bearing on
the resolution of fhe case bécaﬁse, evén if aborig‘inv_al t_iﬂe existed? that would n;)t
establish a mandatory duty to transfér title or coﬁtrol of the land from the United |
States to the local governmeht of Guam (ER 111). The cburt also rejected

GEDA’s interpretation of section 28(b) of the Organic Act, con,cludi-ng that “the |

4 .
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‘plain meaning of section 28(b) settles this case. * * * No mandatory, continuing

duty to transfer was created by these words”(ER 115-16).

GEDA’s Motton for Reconsxderatlon (ER 129) 'was demed on August 29,

| 1997 (ER 132). The district court entered a final Judgment on Oetober_ 22, 1997 _

' '(ER137) ‘This appeal followed.

B. Re[evant Factual and Legal Backgrgung — In this action, GEDA.

_' seeks to dlvest the United States of its tlﬂe to or conttol of approximately 20,000

~ acres of land that GEDA alleges is not needed for military purposes. The

backgtound is as follows; |

1. The Guam Or ganic'Act; — The island of Guam was ceded in 1898 to
the Umted States by the Treaty of Paris, Wthh concluded the Spamsh-Amerlcan
War (ER 41, q1). Followmg the United States acqulsmon of the island, the
Department of the Navy was given respon51b111ty for its admmtstranon (ER 42,

T6). The island was governed by the Naval Govemment of Guam until 1950,

when the Orgamc Act of Guam, 64 Stat. 384, 48 U.S. C 1421 ets seq., was enacted.

Among other things, the Organic Act gave American citizenship to the o

Guamanians, created a 21-member unicameral legislature, provided for the

#Every factual assertion made in this brief is supported by the Parties’
Stipulated Facts. Because there are no disputed matenal facts, summary Judgment
was appropriate.

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



. appomtment of a Govemor by the Presrdent (wrth the advice and consent of the
Senate) transferred admrnrstratlve responsrbrlrty for the umncorporated terntory
of Guam ﬁ'_om the Department of the Navy to the Secretary of the Interior, and
provided & mechan‘ism' by which the United States could decide which lands it
- Wiéhed to retain and which lands_it_'would transfer to the .n_ew government of
| - Guam. L_ |
| Under section 28(a) of the Organic Act 48 U. S C. 1421f(a), title to property |
“owned by the United States and employed by the Naval Govemment of Guam in
the administratlon of the civil affairs of the m’habrtants of Guam” was to be
transferred to the government of Guam ¢ MthmMM.QLS after Auvust 1, 1950."
48 U.S.C. 1421f(a) (emphasis added) The Umted States 1dent1ﬁed and transferred
this property by a deed executed on October 23, 1950 wh1ch was accepted by the
| Vgovernment of Guam on October 31 1950 (Supp ER 4-5)

Sectron 28(b) of the Orgamc Act directs that all property owned by the
Umted States and not employed by the Naval Govemment of Gruam in the
administration of the civil affarrs of the inhabitants of Guam,_ and “not reserved by
the President of the United States _“_m;n_n_mg_ty_d_ayg aﬁer August l‘, 1950,” would
be “placed under the control of the government of Guam * * *.” and that the

legislature of Guam would have authority to legislate with respect to such

6
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. property. 48 U.S.C. 1421(b) (ernphasis added). On October 31, 1950, within the
‘90-day period provided in section 28(b), President Truman reserved a number of
properties that had not been transferred to Guam pursuant to section 28(a) of the
’Organic Act, including the_ cliff parcel in Claim One and all lands identiﬁed in
Claim Three. Executive Orderv No. 10178. |

Sectton 28(c) of the Organtc Act provrdes that all land reserved pursuant to
section 28(b) “is transferred to the admuustratlve supervision of the head of the -
department or agency designated by the President under sectton’ 3, of thlS Act,

“except as the President may from time to time otherwise prescnbe 7 48 U S. C
l421f(c) Accordmgly, President Truman designated the Secretary of the Navy as
admxmstrator of spemﬁc lands reserved to the Umted States for use by the
Departments of Navy, Army, Air Force and Coast Guard Executive Order No.
10178. In addmon President Truman ordered that the remaining lands reserved
| .by the Untted States be administered by the Secretary of the Interior pursuant to |

section 28(c).¥ Id,

YAl these lands “reserved to the United States and transferred to thé |
administrative supervision of the Secretary of the Interior” were transferred by the
Secretary of the Interior, pursuant to his discretion under section 28(c), to the

-government of Guam on February 26, 1952, for the consideration of one dollar.
The transfer contained an automatic reversion to the United States if the lands are

used for purposes other than “rehabilitation and resettlement” without prior
S ' (contmued )
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Section 28(c) also authori‘zedAthe, department or agency head to “lease orto
sell, on such terms a as he may deern in the pubhc interest, any property, real and
personal of the Umted States under h1s admmlstratwe superv1snon in Guam nof

| 'needed for pubhc purposes ? Id. ThlS is the only prov151on of the Orgamc Act
that provided for future transfers of lands reserved pursuant to section 28(b). Id. .

It authorizes wholly discretionary, compensated, transfers'of land not needed‘ fer
Apﬁbliclpurposes. 1d. | |

2. .The Iands‘at is su’ e. — In its First Clai'm, GEDA challenge’s‘the United | |
States' owne‘rship of 371 acres of land administered by the Fish and Wildlife
Servnce as a wildlife refuge on the northern tip of Guam (heremafter “Rmdlan

A Pomt”) The Umted States acqulred Rmdlan Point in two segments
Approx1mately 183.7 acres comprise the “chff parcel” and 186.87 acres comprise
the “beach pa_rcel;”

The cliff p.arcel was confained within the perimeter of condéfnna't_ion |

- proceeding Civil Case 16-50.# On October 30, 1950, the cliff parcel was

¥(...continued)
. approval of the Secretary of the Intenor Supp. ER 6-17.

¥The Declaration of Takmg for Civil Case 16-50, was filed on June 21,

1950, and states, in relevant part, that “[t]here is specifically excepted from the -
total land area all lands or interests therein owned by the United States of America
(continued...)
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o included vin‘the lands feServed By President Truman pursuant to section 28(b) of '
the Organic Act in Executwe Order 10178
In 1962 the United States condemned the land compnsmg the beach parcel -
(ER 50 1]33) ¥ The condemned lands included 146.87 acres from pnvate |
‘I landowners, and apprommately_forty acres of lands orlgmally ceded by Spain to
| the United States in the Treaty of Parie, which had been transferred to the
government of Guam purSue.nt to section 28(b) of ﬂde O;géoic Actin 1950 (ER 50,
- 9430). Though the condemnation, the 'United Sta’;es re_ceiv'ed a quit claim deed to-
the forty acres of tidelands from the government of Guam. _I_gl_ : |
In 1992, puisuant to the procedures set forth in'the Fedér__al Property and
Adxninistrative Services Aot of 1949, 40 U.S.C.‘ §471 et @, (Federal Property
Act), the Navy declared the percel_s comprising Ritidian Point “excess” 10 its needs

(ER 52, 1T48). The Fish and Wildlife Service reque‘sted transfer of Ritidian Point

#(...continued) |
or the Naval Government of Guam.” Supp. ER 18-23. This provision expressed a
recognition that the United States need not condemn those lands contained within
the perimeter of this proceeding if those lands were already held by the United
States. On July 31, 1950, the Naval Government of Guam quitclaimed “all right,
 title, interest, claim, or demand whatsoever” it had in the land within the
penmeter

- ¥The Organic Act provided for the evaluation of the United States’ land
holdings as they existed at the time of enactment. The Act did not address future
United States land acquisitions.
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| for management es a Natiopel Wildlife Reﬁ:g’e; On July 6, 1993, in‘fesponse to'l |
this request, and in accordance w1th the Federal’ Prepefty Act and its implementing ‘
regulanons, the General Services Admmlstratlon authonzed the u'ansfer of |
thldlan Point from the Navy to the FlSh and Wildlife Serv1ce (ER 53 95 1) The |
| FlSh and Wlldhfe Serv1ce accepted the property on October 1, 1993 (ER 53 1}52) ¥
In its Second Claxm, GEDA challenges the United States’ ownershlp of
15,571 acres of -submerged landc adjacent tc Ritidian Pomt.” These lands were -
held 'By the Spanish Crown in 1898, and were ceded in fee simple to the United
States. In 1992, the Navy declared these land excess to its neecls as defined by
the Federal Property Act, and reported them to the General Services
Administration (GSA) In 1994 the Fish and Wlldhfe Serv1ce requested transfer
| of the submerged lands up to the 30-meter isobath, the contour lxne lying at a |
constant Vdepth of 30-meters (ER 54, 1]55). In 1996, in response to the Fivsh and

- Wildlife Service’s request end in accordance with the Federal Property Act and

. ¢A more complete description of the events leaduig to the creation of the
Guam National Wildlife Refuge can be found in the Stipulated Facts (ER 56-63,
1965-93).

IThe Organic Act addressed only the title and administration of uplands.
No lands beneath the territorial sea were transferred to Guam under section 28(a)
or reserved by the President under section 28(b), nor were submerged lands '
addressed by the Act.

10
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its impiementing regulafions,.GSA au’i;horized the transfer of these submerged
lands from the Navy to the Fish and V;iildlife Service. The su‘bmerged lands past
: the 30-meter isobath were declared “sv.%nplusf’ as defined by t'he‘Federal'Property |
Act. Pu:suanf to the Federal Property 'Act, the deernmeﬁt of Guam had an
opportunity to request those lands. See 40 U.S.C. 484. Guam did not réquést a
‘transfer of the lands to it. | | |

. ~ In its Third Claixﬁ, GEDA challénges the United States' ownership ;)f 3,553
acres administered by the Air Force th%at fhe Department of Defense identified as
“releaséable?’ .in a docurher;t known as;“Guam Land Use Plan: A Plan For
Department of Defense Real Estate oni Guam” (‘;GLUP94”).§’ These lands were
éontained within the }p.erimetevr of conciemnation .ptoceeding Civil Case 16-50, and

were include'd in thé land reserved by President Truman in Executive Order 10178.

i
t
'
i
|
i

#¥GLUPY4 was a non-binding long-term management analysis by which the
Department of Defense evaluated its land and real property posture and attempted
to forecast its future needs. GLUP94 was undertaken with the understanding that
its forecasts constituted a “snapshot” picture of military needs and the assessments -
made therein were subject to change as necessitated by changing military
‘circumstances. Identification of a proﬁerty as “releaseable” was inno way a
commitment to undertake the process é%ﬁscussed infra at 0.9, |

. | 11
.
1
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These lands are still held by the Air Force, which has no preeent plens to exv'c'e‘ss
the pr'eperty.?’ | |
Al lands aftissde in this case are currénfly owned by the United States (ER

48, 1i1l28-29). | Former private landeners whose‘llan‘ds were taken by ,
: condemnation either stipulated to the just eempensation afforded or proceeded to
a contested trial. Those who did not proceed to contested trial in the ori‘ginal
condemnatlon proceedings were given another opportunityto seek damages and
receive addmonal compensation from the federal government for these
condemn‘ationsk. Pursuant to the Omnibus Territories Act of 1977, Pub. L. 96-205 '

94 Stat. 84, amended on March 12, 1980, Gua.mamans whose lands were acqulred
) | by the Umted States between July 21, 1944, and August 23, 1963 were afforded

an opportunity to pursue claims for “fair compensation” if they all,eged that they

YGEDA alleges that military need for the lands in Claim Three ceased to
exist in April 1995 when GLUP 94 was issued (Br. 8). The military, and all other
federal agencies, must make any determinations that their land holdings are no
longer needed for their agency missions in accordance with the provisions of 40
U.S.C. 472(e). Lands become excess when “property under the control” of that
particular agency is expressly identified as “not required for its needs and the
discharge of its responsibilities, as determined by the head thereof” Id. This
“excess” determination is made by the executive branch agency that holds the
lands and is uniquely qualiﬁed to assess its agency's need. In this case, the agency

‘responsible for making any “excess” determination for the lands in Claim three
would be the Air Force. No lands in Claim Three have been determined by the Axr
Force to be “excess” (See Edwards Decl.; Supp. ER 68-70).

12
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had rebeiv’ed lesé than fair market value as a result of “unfair, unjust gnd‘
| inequitablé actions of the United States.” To_-daté, the United States govérnment |
has i)aid more than $42 million in compensatidn to indiQiduaJ Gruamaman
'landowners in addmon to thé ongnnal compensat:on pald»

STANDARD OF REVIEW

This court r_e_views the district court’s grant of summary judgment de novo.

'Westla_nds Water Dist. v. Firebaugh Canal, 10 F.3d 667, 670 (9th Cir. 1993)
SUMMARY OF ARGUMENT

- GEDA seeks to divest the United States of title to, or ‘c6n>tro.1 of,
approximately 20,000 actes of land, on tﬁe grounds that the landé are no longer
| needéd for military purposes. GEDA’s .action rests up;m a novel, but unsound,
interpretation of the Guam Orgamc Act and the Temitorial Submerged Lands Act, '
and a ﬂawed apphcatmn of the doctnne of aboriginal title.

The Guam Organic Act contains no provision mandatlng that the United
States transfer vto Guam title or control of land owned By the United States that is
or haé been administered By the military and is no longer needed for military
purposes. Similarly, the Territorial Submerged Landé.Act contains no requirement
that the Unifed States traLnsfer to Guam title or control o.f submerged lands when

title or control of the adjacent uplands is transferred to Guam. Finally, the

13
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doctrine of aborigihal title is not a mechanism by which the United Staies can be
divested of title. Moreover, even if GEDA seeks to obtain something less than
: title to these lands, it has failed to establish aborigina] title to the lands»cl’a'imed.
| Accordmgly, this Court should affirm the district court s Judgment
ARGUN[ENT
. I
' THE GUAM ORGANIC ACT CREATES NO CONTINUING
"MANDATORY DUTY TO TRANSFER TITLE OR CONTROL OF LAND
TO THE GOVERNMENT OF GUAM WHEN IT IS NO LONGER NEEDED
FOR MILITARY PURPOSES '
' ' is unambiguous an be iven its plai
. In the Guam Organic Act, Congress provided a mechanism for the United States to

evaluate its lend holdings on Guam and determine which lands it wished to retain

and which lands it would transfer to the new government of Guam? 48 U,S.C.

, - 19 Gection 28 of the Oroamc Act provided for the transfer of certain property
owned by the United States:

(a) The utle to all property, real and personal, owned by
the United States and employed by the naval government
of Guam in the administration of the civil affairs of the
inhabitants of Guam, including automotive and other

- equipment, tools and machinery, water and sewerage
facilities, bus lines and other utilities, hospitals, schools,
and other buildings, shall be transferred to the
government of Guam within ninety days after August 1,

: (continued...)
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14211, First, Congress declared that title to all land that was alr,_eady ﬁsed in the
administration of the civil government would be transferred to the newly created
local government. Id. at 1421f(a). With respect to federally-owned property not

in use in the administration of civil affairs, Congress gave the President the

- (. continued)
1950,

(b) All other property, real and personal, owned by the
United States in Guam, not reserved by the President of
the United States within ninety days after August 1,
1950, is hereby placed under the control of the
government of Guam, tobe administered for the benefit
of the people of Guam,-a}qd the legislature shall have
authority, subject to such limitations as may be imposed
- upon its acts by this chaﬁter or subsequent Act of '
“Congress, to legislate with respect to such property, real
and personal, in such ma'nner as it may deem desirable.

(¢) All property owned by the United States in Guam, the
title to which is not transferred to the government of

- Guam by subsection (2) of this section, or which is not
placed under the control of the government of Guam by
subsection (b) of this section, is transferred to the
administrative supervision of the Secretary of the
Interior, except as the President may from time to time
otherwise prescribe: Pro'vided, That the Secretary of the

- Interior shall be authorized to lease or to sell, on such
terms as he may deem infthe public interest, any
property, real and personal, of the United States under
his administrative supervision in Guam not needed for

- public purposes.

48 U.S.C. 1421f.
15
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I

authonty to identify, within 90 days, lands whose control would be reserved to the
United States, and to determme which federal agency or department would , |
administer any sueh lands. Id. at 1 42]f(_b),(c). . A]l federally-owned lands not
reServ_ed within 90 days would be plaeed underi the administrative control of the
government of Guam. Thus, within 90 days of ithe enacnnent of tlte“Or'ganic Act,
the lands to be administered by the newly formc!:ed government; and the lands .
remaining in federal centrdl, were identiﬁed. : |

GEDA new challenges tHe_United _States% retained contro] of Jands fese_rved
under section 28(b.) and itsv condemnat‘ion of adliitional lands. Contrary to
GEDA’s 'claim, tllat cnatlenge has ,no' basis in scgection, ﬁS(b). Initialiy, in
deterrnining a question of statutory constructiori;,»the appfopriate starting point is
tne language of the statute itself. Qamtnenz' v, [ilnited States, 2.42 U.S. 470, 485
(1917)';, see also, Sacramento Regigna]»lennm;Sanitation Dist. v, Beilly; 905F.2d
1262, 1268 (9th Cir. 1990); Robinson v, Shell Oil Co., 117 8. Ct. 843, 846 (1997)
(quoting United States v. Ron Pair Enterprises. Inc., 439 U.S. 235, 240 (1989)).
‘Moreover, it is well-established that unanibignc»us statutes are given their plain
meanmg, because the statutory language is the kbevs‘t evidence” of their purposes.

' West V1rg1mg Univ. Hosp Inc. v, Casey, 499 U.S. 83,98 (1991). The courts

 therefore do not look beyond the plain language in an unambiguous statute except
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in rare and éxceptiopal circﬁnstances. De v. Ma eélcér,- 498 U.S. 184,
187 (1991};' see als_g, nited § bte‘s v Valencie-Andrade, 72 F.3d. 770, 774 (Sth
Cir. 1995); Eaxehc and Le Elore A Mgcxgl Entertammgnt Group 493 U. S 120
126 (1989) (“Our task is to apply the text, not to lmprove upon xt ”)
Here, the language of _the Guam Organic Act is not ambiguous. Ségtion 28
of the Act authorized the Presideni to reserv!’e lands, and to provide for their .
administration as well as for their disposél if and when they beééme uﬁneéessary
for “pubiic purposes.” This Court .need look no further than séct_ion 28 of ‘thé Act
to affirm the district court’s conclusion that the Act established.no conﬁnuing duty
to t;ansfer control of ’federally-owned laﬁds to the govem_mént of Guam.
| ‘ .te.xtofsecti' . 8 of the Guam € anicActrv. |
€ sionai ur at is frust the plain meaning of :it terms. —
GEDA urges this Court to adopt a strained interpretation of section 28 of the
Guam Organic Act, claiming-(Br. 12) that its version.shoul_d be “pfeférred” as the
only interpretation consistent with the “stated purpose” of the provision.
.Although no “purpose” is “stated” in section 28, the statute’s pui'pose w@s to .
estéblish a civii.govemment on Guain', see 64 S‘tat.,384; A-17 (S. Rep. Nb. 2109,
81* Cong., 2™ Sess., af 2840 (1950)), and section 28 established the extent of the

new government’s control over land on the island that had previously been

17
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,administered by the Naval GoveMehf of Guam. Thedistricf couft’s conélusion'
' .that' section 28(b) functioned to transfer control of property not ijequired in .the ) |
adrhinistration of the local goVemment “at the dis‘cr’etion of the Executive Braﬁch,
1o either an altémativé federal agency or the"locallvgovernmen ” is fully consistent
 with the purpose and intent of the Act. | |

1. Sectlon 2 reveals n ' o effect la trol tran ore

| han 90 days after its enagnngg — GEDA asserts (Br. 13) that section 28(b)

was intended primarily to transfer land, and that the statute must be interpreted in
the mannlqr.that best effectuates this supposed “intent.” vlt therefore reads into the
Ol;g'anic Acta ggmmgmg obli gétion upon the 'fcderal government to trans_fer
control to thé govémmenf of Guam when land p-reviously re§ervéd ﬁnder section
28, and land condem.ned- in fee by the United States in 1962, is no longér needed
for military purposes. But. it is well esftaﬁlished that “land grants [by the United
~ States] are construed févorably to}the_&}ovemme»nt, that nothing passeé except
what is convéjzed in clearlanguage, and that if there are'dbubt-s they are 'resoived
for the Government, not against _it..” ; iit’ed SV. Union Pac. : Co., 353
U.S. 112, 116 (1957).
On it face, seétioﬁ 28kb) creates ’1}0. continuing obligation, nor can any such

obligation be impliedly read into it. Sec'tion 28(b) provided the United States with
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a 90-day period within which to identii;’y lands it intended to continue to

administer, and stipulated that adminiStratiTm of any lands not so identified was to

be turned over to the newl_y-fonned géirefnment of Guam. The statute did not

' address future transfers of contro] of reeerv:ed lands beyond.authorizing the

President, in section 28(c), to determix'le thq
A _ C o
i

department or agency that would

administer them, and authorizing the sale of{lease of lands no longer needed for

' “public purposes.” Accordingly, sectiio';n 28
to Guam of any lands that had been reeErve

The dlstnct court properly concluded

was to transfer land necessary to its admm1<

did not, by its terms, require transfer

d by the President under section 281

that the general purpose of section 28

tration to the new, local government of

Guam from the prior, federal govermng bocly (ER 1275. Sections 28(b) and (c)

o
addressed the transfer and admmlstratnon ot:' lands not needed by the new
i , .

Wsubsequent acts of Congress t,rfans'fe

that Congress did not intend that the Organi
~ obligation to transfer land no longer neede
~ 1980, pursuant to Pub. L. 103-339, the Unit
500 acres to the government of Guam for
High School, Guam Community College
(ER 12, ] 44). In 1981, pursuant to Pub. L
authorized the transfer of 927 acres of land
States to the government of Guam. Congre:
effectuate transfers of federal land to Gham
that section 28(b) was mtended to have con

rring federal land to Guam confirm
Act would create a continuing

or military purposes. For'example, in
d States transferred approximately
Southern High School, Northern
Agana Springs Conservation: Area,
96-418, section 818(a), Congress

n Cabras Island from the United

’s enactment of these measures to

s mconsmtent with GEDA's theory

land : !
| i 19

¥
i
|
I
i
|
||
T
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X

government, and plainly vested discretion i

 limitation, to reserve such lands and to adm

language of these provisions is consonant

|

~ of transferring necessary lands to the new

5"

the Executive Branch, without

ixy’nister and dispose of them; The plain

ngth w1th sectxon 28’s apparent purpose

vernment, and with the stated purpose"

-ment for the island of Guam” (se_e ER

| of the Organic Act to “provide a civil gbv«:

126&n5)

2. f! he statute ) statgmgnt that control of lands nngeservedt after 90
days “are hereby transferred” to the govelrnmg‘nt of Guam does not create a
ontlnumg dgty to tgggsfer — GEDA an]aues (Br at15) that the use of the :

present tense in sectxon 28(b) to refer to aeu
days creates ambiguities. But GEDA Eattem
reWriﬁng the statute’s temts, elaiminlgithat

28(b) should be rewritten as ““is hereb}; ordlé
|

appropriate circumstances arise.”  The distri

ambiguity arises from the provision’s use of]

___.____._

“While such use of the present tense may,

on that was to take place_thhm 90

ts to create this ambiguity through

e phrase “is hereby placed” in section

ined to be placed,” when the
-t court properly recognized that no
the present tense in this phrase: .

guably, be awkward it fails to render

- section 28(b) capable of bemg understood by reasonable persons, to represent

l

anything other than a single one-time duty i

day delay are compatible” (ER 119)

. [T]he present tense and the ninety-
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' GEDA claim‘é that the State of U
195 3, and Territorial Submerged Lands

'_ mdeﬁmtely contmumg,” and that the c

.mdncates that the Guam Orgamc Act dlti the]

- ~ Enabling Act unamblguously promlsed
created State of Utah for the purpose oﬁ

Stat. 109; Andrus v.Utah, 446 U.S. 500

LahE|

Act

supj

nabling Act, Submerged Lands Act of

of 1974, created land'grants' that are

hoice of the present tense in sectlon 28(b)

same. But the language of the Utah

spedific sections of land to the newly

vorting the public school system. 28

506-07 (1980). Because the State',‘ofUta'h

was not fully surveyed at the time of statehood the State did not receive all the

land immediately. Id. at 502-03. This fact did not create a gommumg obhgatlon

Rather there were one-time transfers tha

it ve

surveying — occurred. |

Likewise, the Submerged Lands i\ct q

GEDA mistakenly argues that because gubx'r

ted as the condition precedent —

£1953 effected a one-time transfer 2

erged lands are defined by ambulatory

* boundaries, the grant of submerged lancls'cdntinues indefinitely (Br. 15-16). No

case cited by GEDA holds that the grant _itséif continues indefinitely.

nite tes v. Californi

clarified that the grant of submerged land tqi

LFor a discussion of GEDA's ina

Subrnerged Lands Act seg infra at part I

381 UL

.

ppIa

21 |

3. 139 (1965), the Supreme Court

the states is bounded on the

priate use of the Territorial

.
o v
. H
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shoreward side by the present coastline, which is defined as the low water mark,

and bounded on the seaward side three-miles frcgvm the coastline. 381 U.S. at 176~
- 77. Dueto the ambulafory naturé of thé cdastlixgne boundary, the specific laﬁdé |
change. Sumlarly, this Court has expressly ackt'xowledged that the federal |
common law of reliction provndes that ‘When a body of water servmg as the ‘-

- boundary between two parcels of prope‘rty grad1{1ally and lmperceptlbly recedes

the exposed land belonos to the. upland owner.” iQahfgmxa ex rel. State Land
ission v. tates, 805 F.2d 857, 860 (9" Cir. 1986) cert. denied, 484

U.S. 816 (1987). As the boundary changes, the Lnrecise lands change, but there is |
, \ S
no future conveyanog or condemnation by the L]nited States because the title is \

,deﬁned by an ambulatory boundary, not by a precxse plece of land.

e
l

Likewise, the Suprerne Court conﬁrrned nlb both tates v. Loujsiana

cases that “coastline” rheans the modem ambulfatory coastline, even though that
means ownership of minerals is affe%7ted by erosion and accretion. United States
v. Louisiana, 394 U.S. 1 1,32-34 (1969), United|States v. Louvisiana, 394 U.S. 1, 4-
5(1969). GEDA has identified no prov1s1on for| future grants of submerged lands
under these provisions. The Submerged Lands Act of 1953 provides that such
submerged lands “are hereby * * * vestéd‘ in * ** the respective States. ..,” 43

U.S.C. 1311(a), which does not, by its terrns athorize any future land grants.

"ﬂ? |
L

‘ :
[
t '
: I
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Likewise, “is hereby” in section 28(b) maintains its plain meaning and does not

mandate any future transfers.

reserved lands. — GEDA asserts that the dlStI‘llCt court erroneously mterpreted .
vsectxon 28(b) to allow the conversion of lands contamed within reservat1qns made
pursuant to section 28(b) to non-mxhta:y use, af d thét thevstatute.provi_des for the
automatic transfer to Guam of reserved lauds whén they are no longer néuded b}; |
the military (Br. 11-12, 18-20). GEDA'; argugs l‘from the premise that, becéusé
section 28(a) required the transfer of alli land uséd in the civil adininistration of
Guam, section 28(b) authorized reservatlon me for “non-cmhan Le. mlhtary
uses” (Br. 19) It further argues that if the statue proh1b1ted the President from
reservmg lands for non-military use, it ailso pro}; lblted the future non—mllltary use
of any lands rcseryed for militaxy:purpo%sse-s, bec:slzuse the Pré;idént could not “by
subsequent order, accomplish what waslnot Qriéinally within his power” (Br. 20).

This interpretation of the statute is also nc.»t suppbrted by the language of the
. utatutc itself. Nothing in.the statute’s term;‘s limlts the Pre51dent s authorxty thh
: - respect to use of reserved federal lands, [and the Statute’s clear terms vest the
a

‘Presndent with dlscretlon to- determme whith feﬁleral agency should administer the

lands. The statute further vests the desngnated awgency head with discretion to |

23!

|
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dispose of the lands by sale or lease when they are no longer needed for'v“public :

'purposesl.” GEDA acknbwledges (Br. 9) that lands in fact we_ré reserved under

S, o sttt Sl -

section 28(b) and trahsferr'ed pursuant to secticj 28(c) for resettlemenf of the local

population, but inexplicably dismi,sses: 1is clear incbnsiste’ncy w_ith its -thedry asa :
“special situat.ic‘),n involving only a temii: orary ré erVation” (Bf. 19). | | |

: Contrary to GEDA’s assertion (B:r 1'9-20!) that section 28(b) limitéd the
President’s feservation autho;ity .to lanéj s intencied for military use, s_ection 28(b)
- does not provide thét ;‘the President r'naity g:r_l_ly réserve property for é military
} purposé.” 'I:nstead, like the referenced smatutéé cited by GEDA , section 28(b)

j places ho limits upbn the uses to whicﬂ, rgserved lapds may be put.

In short, because section 28 1S urx mbigﬁq?us and ;i'o'es not frustrate the
‘congres»sional purpose, fhe statute’s texit ends thga inéluiry as to its meaning. 'Th'e
- statute’s clear and unémbiguous terms p rdvide for a éne-time transfer.lof federal
- land to the goverriment of Guam, and does_vnot lumt the use of land that was

retained under that Act by the United S tes.

“C. Even if section 28 were ambj

construction would require a parrowi |
regarding control of federal lands. — GEDA |further defends-its creative K

interpretation of the Act by claiming support in 4 canon of statutory construction

R4

B
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o |
requiring that statutes be interpreted to?avoid rendering portions of their langu‘a'ge
absurd or ineffective, as well as a canon requi_ring liberal construction of statutes

. 1 o : )

in favor of Indians. Neither canon appiies hére, even if section 28 were
| |
amblguous - Moreover, application of the canon of constructlon that would be

. i
l . |

relevant — which dzctates that federal land grants must be construed narrowly in

~ favor of the United States — would requrre a contrary result.
1. e exercise of t esident’s diScreti eserve contr ands

uant to secti did not rende th ovision “surpl e.” -- GEDA

| argues that some of the statute’s language is rendered superﬂuous by the dxstnct

l
court’s constructron and that this construetron therefore vrolates the pnncxple that

courts should “avoid an mterpretatlon of a statute that renders some words
altogether redundant mm&am__MsL 1178, Ct. 1888, 1918

(1997)(mmg§nx_sra_fm_v_mmg 513US 561 574 (1995)) (Br. 13) Imtrally,

|

' |
GEDA premrses this contention on the' mcorrect assumptron that section 28(b)’s
fundamental purpose was to transfer land Sge supra at part I.B. Moreover

although the provision ontemplated the poss1b1hty ofa transfer of control of
| |
federally owned lands, section 28 did not r_egl_ur_e that control of the land be

l

transferred The language used by Congress provided that, unless the President

acted within 90 days, control of all land owned by the United States on Guam

;zss
b
': |
i
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would be transferred. But beéause the' esident acfed to reserve laﬁd within 90
days, the transfer that could have occ ; ed in 1950 did not.% Thié »exercisve of the
authority granfed by Congress in the s: atute neither converted séétion 28 vin.to'a‘nv. '
‘fempty promise to the Guamanian people” @r. 14), hor rendered .theAprc‘wision,

which would otherwise have transfei'r control of the reserved parcels to Guam,

a, 472 U.S. 237 (1985) —
where the statute provided for actions at a literal reading of the statute rendered

1mpos51b1e — that the provision’s p1a1 meamng was not a reasonable

1nterpreta‘uon of the statutory language In llnugd_Sl&LQS_V__AM_a 117 S. Ct.

1888 (1 997), addressing whether certai la.pd was “withdrawn'o: otherwise set

1¥At least forty acres of land werg transferred to Guam pursuant to 28(b). -
Those are the tidelands that were condémned by the United States in 1962. See
supra at Statement, part B. Even GED'! aclcnowledges this fact, as it carefully
states that “no dry land has in fact been transferred under 28(b)” (Br. 14)(emphas1s
added). - ,
L'The district court properly dis | sed of GEDA’s “absurd results” theory,
notmg that the literal meaning of the st tute does not produce “absurd and unjust -
. results” because section 28(b) never re, ulred the transfer of land, but only
- provided a deadline by which the Pre51 ent had to affirmatively reserve land, and -
that only the plain meaning of section 28(b) is consistent with the purpose of the
statute (ER 117-18). i

26|
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apart as refuges” within the meaning of th

that Jand “otherwise set apart” referred toly

avoid an interpretation of a statute that ‘ren

redundant.”” 1d.

But GEDA incorrectly asserts that z!li

h

e Alaska Statehood Act, the Coﬁ'rt‘held

ompleted reservations, so as “to

ers some words altogether

te:al_reading of the stétute — which

allows control of all lands potentially tran:s;f_e rrable by the provision instead to be

reserved — renders the entire provision surplusage. Unlike the provisions at issue

* in Santa Apa and

discretionary authority. It was the exercié

“pursuant to the statute, and not the operation

eq

Alaska, the literal readin’g bf the language challenged here grants

f the discretion by_ the Presideht

of the statute itself, that caused

contro] of the lénds‘ to be unavailable for

discretion to reserve control of some, but 1

= ——

ar

ot

been both a reservation and transfer pursuan

the statue, therefore, does not render the t

permits transfer to be avoided.

|

|

|
2. canon of cons i¢ 1ir]
: T

sfer. Had the Pfesident exercised hlS
all, of the larid, there would have

to section 28(b). A literal reading of

ansfer provision “surplusage,” even if it

ing resolution of ambiguities in

- favor of Indian Tribes is inapplicable be e Guam Qrgani is not

Indian Jegislation. — GEDA argues that the

o ee e ' |
ambiguities in statutes enacted for the benefi

27

|

]
1
1

canon of construction governing

t of Native Americans shquld be
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|
|
|

. apphed (Br 22-29), and that the statute’ n st be read iri light of the Land ,Trahéfer

e e ——
.

Act, the Land Acquxsluon Act, and the re1

N

ort of a Congressional subcommittee

=3

T
(2]

visit to Guam (Br 29-37). That argumen1 also without merit.

Q=
—

'F 1rst, the government of Guam is gn entitled to the canon of favorable -

construction that applies to Native Americars to whom the United States owes a

et T
b |

general trust obligation. Congress has m':ew e

passed legislation entitling

==

Guamanians to treatment as Indians, nor have Guamanians been the subject of -
| ' '

L Irnphclt in GEDA’s theory is the
government’s exercise of plenary power; 'o a non-autonomous native people -
should establish trust responsibilities, which|would, in turn, inform the Court’s
construction of the Organic Act. Ina sen s of decisions arising out of the federal
government’s internment of Japanese-Am nkans during World War 11, the courts
found that extensive control alone is msu icient to establish the federal
government’s fiduciary relationship. See filchri v, United States; 586 F. Supp. -
769, 792 (D.D.C. 1984), aff'd, 782 F.2d 2287|(D.C. Cir. 1986), vacated for lack of
jurisdiction and remanded to the FederaliCircuit, 482 U.S. 64 (1987), aff’d, 847
F.2d 779 (Fed. Cir. 1988) cert. denied 488 |U S. 925 (1988). Certain Japanese-
American internees sued the United Staté:c lto recover the value of the Japanese-
~ American property confiscated by the Ul? lhed States. They contended that there
was a fiduciary relationship between the Ja

sumption that the fed'era.l

-b:.—jg:".:g"_ :—:\Tz:—‘---,.:
—y—

A
PH

J ;p ese-American internees and the
federal government, relying by analogy o uthe relationship between the United

~ States and American Indians. The federal Eourts rejected that argument, noting

- that the Japanese-Americans had estabhs ed nothmg analogous to the “historic

~ relationship between the United States an erican Indians, created by treaty,
judicial doctrine and elaborate leglslatwn See Hohri 586 F. Supp. at 792. That .
district court stressed: “No act of Congre § vidences an intent to create a
fiduciary relationship between plaintiffs : d|defendant” Id. Thus, the award of
reparations to Japanese-Americans does 1 n lt upport Guam’s reliance on an
analogy to federal Indian law.

SRRV G Y

i
|
i:
|
’ |
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|

- theijr own trust legislation. Nothing in|the Orgamc Act suggests the exlstence of

such a relationship. .

Likewise, GEDA erroneously as,ser'tg (Br. 27) that g:gn'ng V. Insglar

ﬁ’ overnment of ihe} Philippines, 212 19)

S. M9 (1909), extended the canon

applicable to Indian legislation to matt ers mvolvmg Pacific islanders. m_ d1d

not involve the canon govemning ambigun 1es in statutes enacted for the beneﬁt of

native Americans or, indeed, any statu

the Carino Court reviewed the history
specific facts relevant to the claimants
concluded that Carino’s ancient claim

the Spanish conquest of the Philippine

:| .
tor)] !:constructxon quesuons at all Rather, |

of and ’utle in the Phlhppmes and the

', ershxp of the land at issue. The Court .

to i’e lands had not been exnnguxshed by

S, aq}gl :that- title to the land in questzon,
i :
)

 therefore, could not be assumed to have passed to the United States when it

acquired the Philippines from Spain.

Here, the canon of construction

iy
I
L.
. i i
bt

I .
requiiring that statutory ambiguities are

resolved to the benefit of Indians has 1o a| a}bl;icaﬁon, in the absence of Indian

, o I -
legislation or any evidence of a trust relationship. That canon, moreover, “does

not permit reliance on ambiguities that do gifo;t exist; nor does it permit disregard of

the clearly expressed intent of Congres

Tribe, Inc., 476 U.S. 498, 506 (1986).

[ odl |

s.” =S‘! gm_t h (:azd!ina V. Catawba Indian

'I' i
.

HETN
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v
Ho

GEDA’s reliance on the canon of 'i:cijaétruction~ re_quirin'g re‘solution of

.a . |
ambiguities i in favor of Ind1an Tribes is wl: ally n:usplaced in these cxrcumstances
I

The provxslons at issue are not ambwqus Fmd as GEDA acknowledges, even.

" §ec1ign 28. — GEDA urges the Court to read the Orgamc Act in light of the Guam

Ivs

- Land Transfer Act of November 15, 1945 %ind the Guam Land Acqulsmon Act of

l
" August 2, 1946. GEDA concedes that thesle Acts only “authonzed » but did not

requue the transfer of land (Br 33). Indeed the Land Transfer Act authorized

the Secretary- of the Navy, at his d;scretnci)ln' to transfer lands not needed for
mnhtary or navy purposes!¢ See 59 Stat. 534|1, c. 485. Despite the discretionary

nature of the Acts, GEDA claims that thls | 'u_'thorization is a “clear Congressional

endorsement of the proposition that any s_uﬁp'lus land should be transferred to

Ll
i
|
1 The Land Acquisition Act also pr -:wded the Secretary of the Navy with .
discretion to transfer lands to the Naval GoVemment of Guam in 1945. It merely
provided authorization and funding for the Navy to acquire additional land on
Guam for a number of purposes mcludmg those set out in the Land Transfer Act.
60 Stat. 803, c. 738. :

3]

¥ B B
HIR 1
H 1§

i W ,
il K |: k|
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- Guamanians, not necdlessly retained by ’

j
federal agency.” (Br. 33)(empha51s add'etJ i

Even assuming that Congress"‘end

ilitary or passed on to another

Ed” GEDA’S proposition m 1945, that :

~ endorsement cannot be read into the actions of subsequent Congresses The

- Congresses of 1950 and 1974, in enactmg| e Orgamc Act and the Temtorlal

Submerged Lands Act, did ot include ah

Organic Act superseded the Land Transf;en?t fct, and courts may not re'ad the

575 (1952)(“It is our judicial function to
Congress has written, not what Congress; i€

Neither the Land Transfer Act nor;th

i H
8|
:

tled statute into clear,'unainbiguous,

. Co., 343US. 562

i | |
Land Acquisition Act is “in pari

l ,
- ) . ‘I ' ] .
materia” with the Organic Act because th'el; Ltbtutes do not share a common -

purpose. The purpose of the Land Trans§

and resettlement of the people of Guam f'b

c. 485. The Land Acqmsmon Act merely :

acquisition of lands in furtherance of the

738.

}
l‘ H| ,
0 1
]

Act was to assist in the rehabilitation

q‘wmg World War II. See 59 Stat 584

ovxded fundmg to allow for the

d Transfer Act L 60 Stat 803, c.
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i

|

i

Moreover, even if the statutes were r“in pari materia,” the cases cited 'by -

GEDA are of no avail because there is ho t:
and etther the Land Transfer Act or the! Lak
I

| 451 U.S. 259 (1981)(Because there was ac

Refuge Revenue Shanng Act of 1964 and

__"a.

there was no Congressmnal mtent to. repeal

read to give meaning to both 50 8510 al(omi

|
were enacted by different Congresses See

___&_

onﬂict between the Guam Organic Act

Acqulsmon Act see __M@Jg
|

T
()
!

t{m 1920 Act, the statutes had to be

ct confhct between the W11d11fe

Mineral Leasmg Act of 1920 and

repeal by implication), and the acts

5

' |
U.S. 404 (1968) Accordingly, even 1f the

Transfer Act and the Land Aeqmsmon Act

interpretation.
:

GEDA further attempts (Br. 34-36)

A1

/IL:nominee Tribe v. United States, 391
ganic Act were ambiguous, the Land

would have no bearing on its

» support its theory that land not

needed for military purposes must be ty
from a Congressional subcommittee sitge \
~ not support GEDA'’s contention but, rat.heri
private ownership and use. A-11 (HLR,Re

' (1950), Appendix No. 3 at 11). Moreover

red to Guam by relying on language

isit report. However, that report does

v

uggests that such land be returned to
.No. 1677, 81* Cong., 2d Sess.

fter these statements were made; most

[+

of the land at issue in this lawsuit was cI,on

| .
Civil Actions 16-50, 26-50, 27-50, 33-30,

nned, Condemnation Proceedings,

4150, and included in military

&
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| 'réservations. After thosé ¢ondemnations, ol
aqd ﬁade no mérition ofa continuihg obligat
reéssess_ the military need for lah_dé owned

At bqttofn, GEDAV woul& _ha"Ve the C

on the basis of a mere surmise as to what the

- that it was only by inadvertence that it

plainly stated." Doski v. M. Goldseker Col

~ 1976)(citing United States v. Deluxe Cle

failed

»

(5

ngress enacted the Guam Organic Act.

ion on the part of the United States to

by the United States. -

ourt impermissibly “construe a statute

Legislafure intended and to assume
to state something other than what it
539 F.2d 1326, 1332 (4th Cir.

s and Laundry, Inc., 511 F.2d 926,

929 (4th Cir. 1975)). Even if this statute wes
construction simply would not allow r'eliarﬂce
'And, in any event, the report lends no SUPPEI

‘property at issue is tt_S be transferred to the

e ambiguous, applicable canons of
on the subcommittee site visit report.

t to GEDA’s contention that the

private ownership and use. In sum, none QL

overnment of Guam rather than for

e extrinsic evidence of Congress’s

intent offered by GEDA pr0vide_sé basis for gltering the statute’s plain meaning.

1
THE TERRITORIAL SUBMERGED ILANDS ACT DOES NOT REQUIRE
THE UNITED STATES TO TRANSFER FEDERALLY OWNED
 SUBMERGED LANDS WHEN #)JACENT UPLANDS ARE
~ " TRANSFERRED O GUAM.

In 1974, Congress enacted the Territ

1705, which granted territories title to subm

133

|
i
v

prial Submefged Lands Act, 48 US.C.

ged lands beneath the territorial sea.

Univer.sity Of Hawaii School of Law Library - Jon Van Dyke Archives Collection



U3/ L4790
'&J

AUL LI 4V IFaAA &VEL JVY Vuvvy

S_g_e Mark v. Government of giUQmA y 866

However, the statute expressly excepted

- uplands from its grant of submerged lan:

‘There are excepted from the tran51

ANV AIITAVE NI AR Y W VAA A e

i.
I
Fi2d 294 300 (Sth Cir. 1989) Y

submerged lands adjacent to federal
|

:ls to territories:

er * * * a]l submerged lands '

adjacent to property owned by the Umted States above the line of

mean high tide.

48 U.S.C. 1705(b)(ii). Thus, the United

‘to federal uplands._

States retained submerged lands adjacent
¥ | -

\
!
i

GEDA acknowledges that in 1974 tbe United States owned the 'upla'nds

adjacent to the submerged lands at 1ssue, and does not dlspute that these lands 4

' |

therefore were not granted to Guam in 1‘974 by the passage of the Terntonal

however, that the 1974 Statute created a

~ Submerged Lands Act (ER 5-6, First -Amended Cmpt. at § 13-15). GEDA argues,

contmumg obhgatxon” to transfer

submerged lands if and when the adjacent juplands are no Jonger owned by the

United States (Id,). GEDA — assuxning that it is entitled under its first claim to

U'The Submerged lands Act of 195

States. 43 U.S.C. 1301 et seq..

University Of Hawaii School of Law Lib

- {9

title to the Ritidian Point uplands — argtzes that it therefore also has title to the

~ submerged lands. Id. That contention, tpo, is wrong. -

effectuated the same grant of title to

__._.,._..b_.-..----h_ ‘___-._‘ .

rary - Jon Van Dyke Archives Collection
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N
4,

There is no basis in the statute for (33EDA’S assumption thatvt’he grant

| langoage of 48 US.C. 17 05(a) creates a continuing obligation to transfer land.

Unlike the Organic Act, the Territorial Submerged Lands Act did not authorize a
transfer from the Executive Branch in the frrét instance. Congress itself made the
grant in 1974, and its grant was c‘ornplete i'at that time. Congress made no

provision in that Act for future transfers a% uplands fell out of federal (or mrhtary)
ownershlp By the same token, Congress d.rd not provrdc that submerged lands
adj acent to any later-acqurred uplands should return to the federal govemment 18/
Instead, Congress provided a procesls for future conveyances of the
| submerged lands reservedlm 1974. 48 U.S-.C. 1705(b) autho_rlzes the Secretary "of
the Interior, upon the request of the Gover'gnor of Guam to convey submerged‘
lands to the territory following concurrence of the agency with custody and an

l
opportunity for Congressional review. 48 U S C. 1705(¢c).

4
\
|

1¥ Such an exceptlon was included for one specifically described federal
project, Section 1705(b)(iii), and could ha% been included as a general
proposition had Congress intended permanently to wed upland and submerged
lands rights. The Territorial Submerged Lands Act clearly states that all
submerged lands are transferred except for “all submerged lands adjacent to
property owned by the United States above the line of mean high tide;” 48 U.S.C.
1705(b)(ii). Nowhere does it state, as GEEA wishes, “for so long as the acreage
continues to be adJacent to property owned by the United States.”” (Br. 16, n. 9)

l

|
:'J} N
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2
&

submerged lands w1th subsequent changes

' transfer provisions. One must therefore i

lands therefore remain the property of the

- Congressionally-mandated procedures are

Jfoll

made a one-time grant and authonzed the

Congressional oversight.

GEDA’s clalm to the submerged lai.r

|
¥
to determine the status of those lands Sec

28 of the Organic Act does not create a ch

lands. Finally, the Iands at issue were ex‘

Territorial Submerged Lands Act. That A«‘

1

obligation” to transfer submerged lands to

changed hands, but rather created a process| for

!

— N

JUL L1141 FAA 4LVUL QUd vavy LW asivan,

||'

First, the submerged lands at issue here v,v

S S

| Ufnii

n
b

th

—

€1

pte

thue

e Secretary may convey such lands.

he status of uplands Rather, it

.ecretary to consider future grants with

s therefore fails for several reasons.

ot the subject of the Organic Act’s

o subsequent Congressional action

inuing obligation to transfer federal

d from transfer through the

L did not create a separate “continuing

territory (or vice versa) as uplands
future transfers. The submerged
ed States unless and until

owed for their disposition.

University Of Hawaii School of Law Library - Jon Van Dyke Archives Collection
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o

THE DISTRICT COURT CORRECfl

o

Y FOUND THAT APPELLANT IS

'REQUESTING AN ADVISORY
- THERE EXISTS ANY FIDUCIARY
| UNITED STATES AND TI

PINION REGARDING WHETHER

.LATIONSHIP BETWEEN THE
PEOPLE OF GUAM."

' GEDA urges that even 1f the Orfza i

of tltle of all of these lands to Guam, it h:al_s

lands? (Br.' 37). Under this theory, GED;

nght to use these lands for mxlltary and nat

- 25, 27) GEDA contends however, that &u

for natwe Guamamans and had a ﬁdumary|

Act of 1950 does not require transfer
aboriginal title io at lea_et sonie’ of these
A does not challenge the United Stetes’
lOlilal ‘security’purposes (Br.38-9& nn.
> United States heid these lands in erﬁst

duty to return the land after the military

il
use ended (Br 43) By transfemng thesellémds to other federal agencxes for non-

,mlhta.ty purposes, GEDA contends (Br. 4

breached a ﬁduc1ary duty owed to umdenh

A. The United States’ grusg rglahg i

|
: |

and A!askans has never been g;;teng!ed| g
..I

19The factual background section upq

) that the United States thereby

fied native Guamanians.

with American Indi ibes

Pacific islanders. — GEDA’s

bn which GEDA relies to add color to

- its aboriginal claim contains many controyvrted facts (See Supp. ER 58-67,

. Defendants’ Statement of Genuine Issues)I

Z-’GEDA asserts (Br. 10-11 & n.7) lﬂaboriginal claim to the cliff percel and

 the 40 acres of tidelands included in the be

ch parcel in Claim 1; the submerged

land underlying the lagoon and the offshare reefs adjacent to Ritidian Point,

i~

approximately 170 of the 15,571 acres in' C

37|

laim 2; and all of the lands in Claim 3.

University Of Hawaii School of Law Library -

Jon Van Dyke Archives Collection
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assertion that there is any such trust relatic
The United States’ trust relationship with

specific historical context that do_es' not ap

>nshxp is mistaken for several reasons.

Amencan Indian tnbes arose in a
| |
ply to Pacific Islanders, inCludmg native

| 'Hawanans and native Guamamans The Umted States’ trust relationship wnh

Amencan Indlan tribes anses from the Co

agreements and executive orders wholly ini

B Mitchell, 463 U.S. 206, 225-26 (1983);
asn.

Moreover, neither Congréés nor the
Hawaiiane, or natives Guamanians, as Indi
the benefits of a number of statutes to nati
purports to create a trust obligation towarg
- do toward other groups that are benefitted,
héndicapp_ed individuals, and families of d
Prevention, Treatmerit, and Reha'bilbitatior‘x

Court noted in Price v. Hawaii, 764 F.2d 6

2/ By contrast, Alaskan Natives, inc
been considered to have the same special

as other Indians. See Pence v. Kleppe, 52

nsntuuon, statutes regulatlons,
I

apphcable here S_llnm__s_tgi_es_x.
lt_o_n_x_MamanANUS 535, 551 555

J,udiciary has ever treated nativ'ev
af.hs.w Although Congress has extended

ve Hawalians, none of these statutes
i ' , ‘
native Hawaiians, any more than they
i .
!Euch as “the elderly, women,

1‘:ug abusers.” See, e.g., Di‘ug Abuse
Act, 21 U.S.C. 1177(d). Indeed, this
| . '

is, 626 (9th Cir. 1985), cert. denied,

ludmg Eskimos and Aleuts, have long
la’uonshxp with the federal government
9 F.2d 135, 138 n.5 (9th Cir. 1976);

Hynes v. Grimes Packmg Co,, 165 F.2d 323 326 (9th Cir. 1948), F. Cohen,

Handbook of Fe Law 739 (198|”)
38 |

}
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| 474 U.S. .1055 (1 986),.that the statutes which igovern the formal organiza'tion: and

, incorporation 6f Indian tribeS 25 .U.S.C. 473-

477, do not apply to HaWaii. See

also Hm V. Depm nt of Justice, 824 F. Stqup 1480, 1486 (D. Hawa11 1993),

affd, 45 F 3d 333 (9th C1r 1995) ( federal go*
to natwe Hawaiians where the relevant statutc
indicate a fiduciary duty). The ‘dtstr_lct court il
F. Supp 1480, 1486 fn. 2 (D. Hawai'i 1995),

correctly recognized that no such relationéhxp

zernment has no trust respons1b111ty
ry language does not exphc1t‘ly
N . De artment ice, 824
&’_d 45F.3d 333 (9th Cir. 1995),

extends to native Hawanans:

' The question before the court to y. is not whether the Umted States

has a moral obligation to natlve

wallans as a result of acts

committed by representatxves qf e United States or those acting in

concert.with them at some previ
the United States is under a leg'al
as suggested by the plaintiffs

1___ L1keW15e no such trust relataonshlp extem

B. e undisputed s here esta:blj

unextinguished aboriginal title to any of the

s time. The issue here is whether
y énforceable statutory duty to act
Is to Guamanians. .

that does not have

lands at issue. — Guam also

challenges the “continued retention” of these ﬁands by the United States, and

requests that the court enter an order of man:

on a claim of aborginal title to the lands (ER 2

dmus against the United States, based

-3, First Amended Complaint at
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| |
4 W 1, 2). The doctrine of abongmal tttle should not be apphed 10 Gruamamans for
' the same reason that Courts have not 1mported the trust relationship outside the
continent and Alaska e i ; |

The district court properly dechned to evaluate whether GEDA possesses a
|
“valid aboriginal nght to these lands bec:ause even xf such aright ex1sted GEDA

: conceded that the doctnne of abongma! right does not enutle it to the remedy
sought — title to, or possessmn of, the c!ixsputed lands. As agamst the United
| States, an aboriginal t;tle holder has no lsupenor possessory rxg_ht. Q.ggd_a_l_n_ga_n |
tion of New York State v. County of Oneida, 414 USS. 661, 667 (1974).
MorcOVer aboﬁéihﬂ title describ eslan I!ndian possessory interest in land

| which Indxans have mhabxted since time tmmemonal _gu_nt_y&f;Q_rmmgj_

- Yorkv. Qng;dg Indian Nation, 470 U.S, 226 234 (1985). This permissive nght of
. occupancy 1s granted by the federal government Umted States v. Gemmill, 535 .

F2d 1145, 1147 (9th Cir.), cert. denjed, 429 U S. 982 (1976) and may be

extinguished by the federal govet'nmeht at;z«a.nyf time, although extinguishment will
not be taken lightly. Id. Under the doct;rirt:evo% abofiginal title, a tribe wuh proven
aboriginal title is entitled to “occupancy and uése” of the lands; “aboriginal title” is
| "an equitable possessory interest but not a p;opipeny interest assertable against the

United States. Johnson v. M'Intosh, 21 U. S (? Wheat. ) 543, 592 (1823); ounty

.-|
i!
[
h
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Qf__(_)_g_eid_a_,'_N_e__\A_'_Yg;k v. Indian Nation of

(1985) The holder of this equxtable po ls
|-

Ih

I

L

superior to that possessed by the Umteci S

o
21 U.S. at 592; gelda Indian Natlgn gf New

(Abonama] ntle is good agamst all but the

Accordingly, short of finding that G

I
any event cannot take “possess1on and con

|
‘States. There is no legal basis for holdmg
. T |

use of these lands has ended, the United S
. . . I[

. |

use and must cede control and possession 1

| This Court’s decision in United gta‘

1|nan

tate

lew York State, 470 U.S. 226, 7234 E

essory mterest does not have a nght |

ates, the actual title holder. Mlmmn

York State, 414 U.S. at 667
overeign).
) is entitled to fee title, the Court in

ol” of these lands from the United'

Jhat, merely because the feder"al military

s cannot'p_iit its land to an alternate
> Guam. U.S. Const., art. IV, § 3, cl. 2.

SV,

: i
_en_@d_, 493 U.S. 890 (1989), reqmres no di

Dann, 873 F.2d 1189 (9" Cir.) cert.

fferent result As GEDA con'ectly

states, under Dann a tnbe may bnng an acti

executive official or agency attempts tolext

on|to assert abongmal title where an

inguish aboriginal title wi_thout

Congressional authorization. But no execu

‘aboriginal title. And, to the extent aborigi
extinguished by numerous acts of Cong
In addition, GEDA seeks more than|s

— it seeks to oust the United States and|to

University Of Hawaii School of Law Library -
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‘ivL ofﬁcial‘or agency ektinguished

nal Ltle ever existed, it was

ee infra part I11.B.3.
nere recognition of its aboriginal title

confer upon Guam control of these.
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federal lands.Z' Aboriginal title, eveni

""')
]

T —

bven, cannot entitle GEDA to this

relief. AcCordingly, the district court ¢

: exnstence of abongmal tltle would be tan

which is beyond—the competence of the j

(réq_uiring a justiciable case or g()ntrove
726, 734-35, reh. denied, 439 U.S. 883
| v.FCC, 87 F.3d 383, 384-85 (9° Cir. 1

Signiﬁcantly, too, GEDA has def
title to any of the lands at issue. To esta
must prove: (1)’thafc its claim is based o
land “(2) that it, or its ancestcv')rs',‘ had “ag
océupancy ‘for a long time’ prior to the
‘aboriginal title has not been extinguishe
 Nldefonso, 513 F.2d 1383, 1394 (Ct. CL.

arm Springs Resen

-__5_'__-'_.

=

I'S

(1

O
)\

=]
Q
e = S

= -pu—-{».’—

Q-—-——\O—--—

tly concluded that a ruling on the |
noﬁnt to offering an advisory opivhion, -

c1ary US Const art. 111, § 2

QU

EQ(: A Bac;ﬁcg F oundgngn 438 U S.
78), Qoalmon For A Hga_lj;hx California

k-

strated no unextinguished aboriginal

d.

IQTS)
U ted States, 177 Ct. Cl. 184, 194

ish xtls claim of aboriginal title, GEDA

jtribgal or ancestral relationship to the B
; e;:écc.lﬁsive and cdntinﬁous use a_md

S of the land,” and, (3) that its

Umtgd States v. Pueblo of San.

quotmg anfgdﬂa;ed Tnbes of

—_— p—

e

egon Vv

(1966)). The burden of proving these et

2Even if GEDA is seeking no
title in the face of the transfer of thes
Dann stands only for the proposition
agency.
property pursuant to the Federal Prop

GEDA still must establish a vak

mor
Xx
t 'ua.m

1

5S¢

e

rtlal elements of tribal abongmal right

| i

han mere confirmation of its aboriginal
s toithe Fish and Wildlife Service,
may sue an executive official or
egdl challenge to the transfer of the

ct, 40 U.S.C. 483(a)(2).

]
|
-
il
i

1
;a

]
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tothese lands rests with GEDA. Id,; Unit'eé“

N

tates v. Santa Fe Pacific Ra_‘ilroad.

314 1US. 339, 345, 359 (1941). Proof of_théq

. questxons Pueblo of San !ldgfgng 513 F. 2d

these quesuons however, are in dlspute "

1L GEDA has no tribal or ancestre!' re

 Initially, GEDA has not identified the entity 41

title. ern Paiute Natj n, etal v nitiei

- 20 (1959). The government of Guam seeléé p‘l

|t for 1tse1f (.S__ ER 2- 7 First

1J-For Relief (title to be transferred to

of any tribe or individual aboriginal person b

- Amended Cmpt. atq 1, 2, 6, 12, 15, 19, Praye

~ Government of Guam)). Even assuming, ther

elements involves factual

).

-

it 1394. The facts with regard to |

ship to the lands at issue. —

legedly'-poss_eSsing the aboriginal

§La_tgs 7Ind. Cl Comm. 322, 406-

session and control not on behalf

¢fore, that an aborig‘inal claim could

oust the United States from the lands, the go
all citizens of Guam and has no special trus'f 1
can assert no such claim to the land.

GEDA contends that, although the Um1

military purposes, it actually held them in tru«'

to GEDA , the United States breached a ﬁduc

retaining the lands rather than transferringé;tile

~ .4355

B
I

|:|

'

e¢rnment of Guam, which represents

el,atidnship to any aboriginal group,

ed States used these lands for

-1

et

for the absent natives. According
jary duty to native Guamanians by

m to Guam. But GEDA’s theory
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that the United States acted as trustee for abses

entirely unsubstantiated 2 I
GEDA has offéred no autliority fbr ﬁle
intended, or had any duty, to hold thes_e'laxglds
for transferring the property once its mi)litairy
-contentioﬁ that it is legally empowered ico “
,repfesentative of the native owners” is con;plq
- evidence that the ‘native owners” have empo’
in_tefests. GEDA rests it_s claim to repreﬁenzt a

. ) ) i .
the United States has treated the government

act

Lt native beneficial title holders is
proposition that the United States . -
in trust for the native Chamorro, or
ise is complete, Similarly, GEDA’s

as subst_itl.ite trustee or

=)
-

tely without legal support or any

wered them to represent their

boriginal claimants on evidence that

of Guam as the proper “party to .

pursue the land interests of the local people” (Br. 43). GEDA, however,

improperly assumes that the land intereéts !of i
!

‘same as those of the indigenous people Such

United States v. Kagama, 118 U. S 384 (1885

he loéal people of Guam are the
an ideﬁtity cannot be assumed. See

).

Likewise, in the absence of

evidence that the territorial government of Guam has a special relationship to its

~aboriginal people justifying;such a ﬁnding,E th,
entitled to recover aboriginal lands on b‘ehélf

ol
. i
1

| ’ 2--’Indeed there is no basis for ﬁndmg a
United States and native Guamanians. See

44

P
o

government of Guam cannot be

of their aboriginal owners.

fiduciary relationship between the

:supra at part IILA.
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2. DA has not had “actua : ':ve 'an‘d confi 'se and
‘occu ancy ‘for a long time’ pri elb‘ss of the la —GEDA

‘ .

addmonally could not have had “actual exc-luswe and contmuous use and
~ occupancy ffor a.long time’ pn’or to the loss fof the land.” ﬂ;eblo of San lldgfgn»sg,l
513F2dat 1394 (quoting Confederated 1:3'12; es, 177 Ct. ClLat 194). Sﬁgl_s_QIhg
Lumﬁiiij:_oﬂmﬁ.a_mmci_&ta_t_es 181’ Ct. Cl. 753, 759 (1967) (citing Sac
‘and Fox Tribe v. United States, 161 Ct, Cl 189 315 F.2d 896, cert. denied, 375
U.S. 921 (1963)) The continuous occupancy necessary to establish abongma]
title is a question of fact, S_amm 314 U. S at 359 and the “tribe” must prov1de
evidence regardmg its way of life, habits, customs and usages of the land:
Mit gbgl! Y, Umted States, 34US. (9 Pet.) 711 746 (1835) GEDA’S speculatlve .
dlscourse on the history of Guam and‘land usage suggests none of the evidence

needed to establish exclusive and continuous use and Qccupancy.z—“’ |
3. Any purported aboriginal title to éthﬁ lands has been extinguished. —
Finally, e_ven if Guam could meet its burdeq to establish an aboriginal right,

~ Congress iong ago took actions fchat would héa\:re extinguished any pufported

clalmmg abongmal title to any of the lands at issue in this lawsuit during the
registration process instituted by the Naval Government in the early 1900’s. See

- discussion infra at part III.B.3. Thus, GEDA could not show actual, excluswe and
contmuous use of these lands in the 1900's, ]et- alone in 1998. :
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: ‘aboriginal title to the'se larld's. “Congress’ p‘ofwer to extinguish aboriginal title is
supreme whether it be done by treaty, by the sword by purchase by the exercxse :

of complete domlmon adverse to the rtg,ht of occupancy, or otherwxse 7 S_am‘a_f_e

314US at 347 H_at_asupalluh__lmt_e___s__gs 752 F. Supp. 1471 1478

~ (D.Ariz. 1990), affd, 943 F. 2d 32 (9th Cir. 1991), cert. demed 503 U S.959

(1992) GEDA correct]y asserts that extmgu%shment of title should not be lightly |

I
'1rnphed; but here there is clear and unequwocal extrngurshment of title.

| Spain established a system of recordinig titles and mortgages in 1863 and 'by
I
1893 the enactrnent of the Mortgage Law of il893 established this system in the

“overseas colomes 2/ Followmg cession of GLam to the United States, 30 Stat
|

- 1756, the Naval Government estab_hshed 1ts own system of registering land title
. L
'

. !

|
2/The law system of reglstratton of tltIEs and mortgages was established in
Spain in 1863 Ley de 8 ode 862 anc1 na oen vn encna el d1a '

Espanola. Madggl 1887, Vol. V, p. 648 thh the enactment of the mortgage law
in 1893, the system was established in the overseas colonies. On December 26,
1884, King Alfonso XII and his Minister of Ultramar issued Royal Order No.
1119. Gaceta de Manila, No. 60, March 20, *885 p. 335 (Supp. ER 53-55). This
royal order was 1mp1emented in the Marianas by Govemor Francisco Olive, who
issued the executive order of July 29, 1885 (Supp ER 56-57). The executive -
order establishes the regulations for the recordmgs of rural properties in the
registry office of the provincial government. . By means of possessory information,
' individuals on Guam claimed title to rural lands. The Treaty of Paris turned over
these records to the United States. 30 Stat. 1754.

|
46'_|,
o
|
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<b

' Order 15 issued on March 13, 1900 states: i

(Supp. ER 24).

|
!
|
il
A
i
4
1
]

“and provided the Guamanians another opportumty to reglster their land. Geheral

R
. | '
All ownets or clalmants of land||are hereby warned that
in ‘order that their ownership be' trecogmzed they must
acquire legal titles to the said land and have it registered .
. accordmg to the law in the ofﬁce of the registrar of lands
 in Agana before May 15, 1900 } .

The Guamanians’ failure to record title to the lands with the Naval

Authority by the established date extingUiéhed any aboriginal title they may have

held (Supp. ER 24’) % See also Supp. ER 25152 (select General Orders relating to

land). See gw 788 F.2d 638 646 (9th Cir. 1986) (abongmal title

extmgulshed by failure. of the Chumash Indnans to present a claim for the dlsputed

- land with the board of commissioners puréua‘nt to the Act of 185 1), B__J)hgng_y_,
United States, 875 F. Supp 680, 697 (D Hawa1 i 1995), gﬁ 76 F. 3d 280 (9th

Cir. 1996)(any abongmal title of Pai ‘Ohaha was extmguxshed when their

ancestors failed to present a claim for fee tlth to the Land Commxssmn for the

lands at issue within the allotted time penqd).

#/Not only were native Guamamanslpresented with the opportunity, but the
federal government went to great lengths to ensure that the native population had -
the opportunity to hold land. See generally, Jl‘hompson Guam and Its People 115-
117 (1947); Souder, “Guam Land Tenure un a Fortress,” in La_rﬂgmx_m_g;_
Pacific 213-214 (1987).
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intended to extinguish all aborigirial rights

* Apache v, United States, 180 Ct. Cl. 487,
' United States, 128 Ct. C1. 45, 49, 120 F. S|

grounds United States v, Klgys@ 143 Ct. (

Further, even if aboriginal title was

register title to the lands in question, the

T}

0

t e'xtinguished_ by_the failure to

'rgfanic Act of 1950 an_d the creation of

the military reserve provides clear and convincing evidence that Congress

demonstrate the sovereign’s sPecxﬁc inten

tﬁat might exist to these lands. The
“exercise of complete dommlon adverse to the nght of occupancy is sufﬁcnent to |
1 to terrnmate aboriginal rights. _;,Q_n
492 (1967). S_ee also Q_tl_amlub.ei
pr 283, 286 (1954) overruled on other

UL 545 cert. denied, 359 U.S. 934

(1959) Exungulshment need not be accomphshed by treaty or voluntary cessnon

because the “relevant question is whether 1

~ be a revocation of Indian occupancy rights,

]

I

.he, govemmcntal action was. mtended to

ot whether the revocation was

| effected_by pennisSible'meansi” Unite‘d St

(9" Cir.), cert. denied, 429 U.S. 982 (1976

In Q.emmxll, the forced eXpulsion of

the land extmgmshed Indian 'utle In

occupation, and Indian departure from the

reserve, extinguished any aboriginal title t;

48

D

ekl

es v. Gemmill, 535 F.2d 1145, 1148

).

t

In!dians followed by goyeMent ‘_u's.e of

28 Fed. Cl. 768, 788 (1993), the Court ofFederal Clalms held that “the creation,

lands encompassed in the Fort Douglas

he subject land.” Extinguishment has
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been found in the issuance of Spamsh land grants to non-Indlans (MQ_AML
Tribe v thed States 17 Ind. Cl Comm. 338 410 (1966)) the inclusion of -
abongmal tltle lands in a Taylor Act grazmg d1stnct ( L]mted States v. Pueblo of :
S_n_l]_d_cfo_ns__, 206 Ct Cl 649, 663 513 F. 2d 1383 1391 (1975)) and the
1nclus1on of such land w1th1n the boundanes of a na’uonal forest (1d at 662 63,
513 F.2dat 1391), se.cals.g, e.g. wmjndm__f_&aswm
States, 177 F. Supp. 452, 467-468, 147 Ct. Cl 315 (1959).

Slmllarly here, the military reservatmn of these lands in 1950 and the
: exclusion of any Guamanians from ths afea sxt;riguxshed any existing claim fo
aboriginal title to these lands. _Exécutive Ofcélef 1AO‘1‘78. The United States .
 obtained fee title to tﬁ_e men' lands and cxefcised _aorﬂhﬁon and control -over
‘tho.se lands, 'as weil as the lands identified m GEDA’s Claims for Relief which
wéfe contained within the boundaries of C'oindemnation Proceedings 16-50, 26-
50, 27550_, 33-50, 34-50 Vand 29-62. Therefoée, even if GEDA could oust the
United States. and assume -possession‘and cox?jtrdl of the lands on the basis of its

L
]

claim of aboriginal title — which it could noft — the undisputed facts establish that

any aboriginal title that may have existed has been exﬁnguished.
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CONCLUSION
" For the foregoing reasons, the district court’s judgm‘em shouid be afﬁrmed "
© Respectfully submitted,

LOIS J. SCHIFFER

Assistant Attgmgx General -

- FRE]DERICK A. BLACK
ittd States Att
EDWARD J. LYNCH -
Special Assistant Um:gd States. Attorney
- Districts Qfo;u_am andQNMI ' o
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Pursuant té Nirith C’i'tcuit'Rule Z:%Z(e)k4), I qértify thaf this brief is printedin =~
a proportional typ_eféce of 14 points ot more and contains fev;ler-‘than 14,000

words.

STATEMENT OF RELATED CASES
Counsel is not aware of any related cases in this Court. |
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I hereby cemfy that on March 24 lﬁ 98, two coples of the Bnef for the

F ederal Appellees and one copy of the Supplemental Excerpts of Record were sent

by F ederal Express to counsel for the appe] la.nt at the follpwmg a_ddress.v -

ﬂ.,ouns F. Claiborne
‘Johnl Briscoe

| Mlchael K. Pignato
Was.hburn Briscoe & McCarthy
IA Professional Corporation

155 Francisco Street, Suite 600

~ ISan Francisco, California 94133
(415) 421-3200 |

-

iAndrew M. Gayle
\Gayle & Teker
A Prbfessional Corporation
1330 Hernan Cortez Avenue
~ Agana, Guam 96910-5018
| i(671 ) 447-9891

|

-
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‘Margo D. Miller |
Attorney

[En nment & Natural Resources Division
1U.S.|Department of Justice

601 Pennsylvania Ave., NW
Was hington, DC 20044-0663
(202) 305-0449 '

Universify Of Hawaii School of Law Library - Jon Van Dyke Archives Collection





