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ENVIRONMENTAL IMPACf STATEMENTS 343-1 

(5) Conduct and supervise state educational and training programs on 
solid waste disposal systems, including the preparation and distribu
tion of information relating to solid waste pollution; 

(6) Require complete and detailed plans or reports on existing solid 
waste disposal systems and of any proposed addition to, modification 
of, or alteration of any such systems which contain the information 
requested by the director in the form prescribed by the director, 
which plans or reports shall be made by a competent person 
acceptable to the director and at the expense of such applicant or 
owner; and 

(7) With the approval of the governor, cooperate with, and receive 
money from the federal government or any political subdivision of 
the State, or from private sources for the study and control of solid 
waste pollution. [L 1972, c 100, pt of §I; am L 1982, c 243, §5; am 
imp L 1984, c 90, §I] 

[§342-53] Prohibition. (a) No person, including any public body, shall 
engage in the operation of an open dump without first securing approval in 
writing from the director. 

(b) No person, including any public body, shall operate a solid waste 
disposal system without first securing approval in writing from the director. [L 
1972, c 100, pt of §I] 

[§342-54] Solid waste recycling for agricultural purposes; encouraged. 
The director shall encourage the recycling of solid wastes, including animal 
wastes and industrial wastes, for agricultural purposes. The use of treated sludge 
effiuent for fertilizer and other agricultural purposes shall also be encouraged. 
[L 1974, c 230, §I] 

CHAPTER 343 
ENVIRONMENTAL IMPACT STATEMENTS 

SECTION 

343-1 FINDINGS AND PURPOSE 

343-2 DEFINITIONS 

343-3 PUBLIC RECORDS AND NOTICE 

343-4 REPEALED 
343-5 APPLICABILITY AND REQUIREMENTS 

343-6 RULES 
343-7 LIMITATION OF ACfiONS 
343-8 SEVERABILITY 

Note 

Effect of 1983 amendments, see L 1983, c 140, §§11 to 14. 

§343-1 Findings and purpose. The legislature finds that the quality of 
humanity's environment is critical to humanity's well being, that humanity's 
activities have broad and profound effects upon the interrelations of all 
components of the environment, and that an environmental review process will 
integrate the review of environmental concerns with existing planning processes 
of the State and counties and alert decision makers to significant environmental 
effects which may result from the implementation of certain actions. The 
legislature further finds that the process of reviewing environmental effects is 
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343-1 HEALTH 

desirable because environmental consciousness is enhanced, cooperation and 
coordination are encouraged, and public participation during the review process 
benefits all parties involved and society as a whole. 

It is the purpose of this chapter to establish a system of environmental 
review which will ensure that environmental concerns are given appropriate 
consideration in decision making along with economic and technical considera
tions. [L 1979, c 197, §1(1); am L 1983, c 140, §4] 

§343-2 Definitions. As used in this chapter unless the context otherwise 
requires: 

"Acceptance" means a formal determination that the document required 
to be filed pursuant to section 343-5 fulfills the definition of an environmental 
impact statement, adequately describes identifiable environmental impacts, and 
satisfactorily responds to comments received during the review of the statement. 

"Action" means any program or project to be initiated by any agency or 
applicant. 

"Agency" means any department, office, board, or commission of the state 
or county government which is a part of the executive branch of that 
government. 

"Applicant" means any person who, pursuant to statute, ordinance, or 
rule, officially requests approval for a proposed action. 

"Approval" means a discretionary consent required from an agency prior 
to actual implementation of an action. 

"Council" means the environmental council. 
"Discretionary consent" means a consent, sanction, or recommendation 

from an agency for which judgment and free will may be exercised by the issuing 
agency, as distinguished from a ministerial consent. 

"Environmental assessment" means a written evaluation to determine 
whether an action may have a significant effect. 

"Environmental impact statement" or "statement" means an informational 
document prepared in compliance with the rules adopted under section 343-6 
and which discloses the environmental effects of a proposed action, effects of a 
proposed action on the economic and social welfare of the community and State, 
effects of the economic activities arising out of the proposed action, measures 
proposed to minimize adverse effects, and alternatives to the action and their 
environmental effects. 

"Office" means the office of environmental quality control. 
"Person" includes any individual, partnership, firm, association, trust, 

estate, private corporation, or other legal entity other than an agency. 
"Significant effect" means the sum of effects on the quality of the 

environment, including actions that irrevocably commit a natural resource, 
curtail the range of beneficial uses of the environment, are contrary to the State's 
environmental policies or long-term environmental goals as established by law, 
or adversely affect the economic or social welfare. [L 1974, c 246, pt of §I; am 
and ren L 1979, c 197, §1(2); am L 1983, c 140, §5] 

Revision Note 

Numeric designations deleted. 

Attorney General Opinions 

"Action" includes a subdivision proposal. Att. Gen. Op. 75-14. 
"Action" includes issuance of building permits. Att. Gen. Op. 75-15. 
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ENVIRONMENTAL IMPACf STATEMENTS 343-5 

Case Notes 

Sufficiency of an environmental impact statement. 59 H. 156, 577 P.2d t 116. 

§343-3 Public records and notice. All statements and other documents 
prepared under this chapter shall be made available for inspection by the public 
during established office hours. 

The office shall inform the public of notices filed by agencies of 
determinations that statements are required or not required, of the availability of 
statements for review and comments, and of the acceptance or nonacceptance of 
statements. The office shall inform the public by the publication of a periodic 
bulletin to be available to persons requesting this information. The bulletin shall 
be available through the office and public libraries. [L 1974, c 246, pt of §I; ren 
L 1979, c 197, §1(3); am L 1983, c 140, §6] 

§343-4 REPEALED. L 1983, c 140, §7. 

§343-5 Applicability and requirements. (a) Except as otherwise provid
ed, an environmental assessment shall be required for actions which: 

(I) Propose the use of state or county lands or the use of state or county 
funds, other than funds to be used for feasibility or planning studies 
for possible future programs or projects which the agency has not 
approved, adopted, or funded, or funds to be used for the acquisition 
of unimproved real property; provided that the agency shall consider 
environmental factors and available alternatives in its feasibility or 
planning studies. 

(2) Propose any use within any land classified as conservation district by 
the state land use commission under chapter 205. 

(3) Propose any use within the shoreline area as defined in section 205-
31. 

(4) Propose any use within any historic site as designated in the National 
Register or Hawaii Register as provided for in the Historic Preserva
tion Act of 1966, Public Law 89-665, or chapter 6E. 

(5) Propose any use within the Waikiki-Diamond Head area of Oahu, 
the boundaries of which are delineated on the development plan for 
the Kalia, Waikiki, and Diamond Head areas (map designated as 
portion of 1967 city and county of Honolulu General Plan Develop
ment Plan Waikiki-Diamond Head Section A). 

(6) Propose any amendments to existing county general plans where 
such amendment would result in designations other than agriculture, 
conservation, or preservation, except actions proposing any new 
county general plan or amendments to any existing county general 
plan initiated by a county. 

(b) Whenever an agency proposes an action which falls within the 
categories in subsection (a), other than feasibility or planning studies for possible 
future programs or projects which the agency has not approved, adopted, or 
funded, or other than the use of state or county funds for the acquisition of 
unimproved real property, which is not a specific type of action declared exempt 
under section 343-6, that agency shall prepare an environmental assessment for 
such action at the earliest practicable time to determine whether an environmen
tal impact statement shall be required. A statement shall be required if the 
agency finds that the proposed action may have a significant effect on the 
environment. The agency shall file notice of such determination with the office 

659 



343-5 HEALTH 

which, in turn, shall publish the agency determination for the public's 
information pursuant to section 343-3. The statement shall be prepared by the 
agency, submitted to the office, and made available for public review and 
comment through the office. The office shall inform the public of the availability 
of the statement for public review and comments pursuant to section 343-3. The 
agency shall respond in writing to comments received during the review. 
Following this review by the public and any subsequent revision by the agency, 
the council, when requested by the agency, may make a recommendation as to 
the acceptability of the statement. The final authority to accept such a statement 
shall rest with: 

(I) The governor, or the governor's authorized representative, whenever 
an action proposes the use of state lands or the use of state funds or, 
whenever a state agency proposes an action within the categories in 
subsection (a); or 

(2) The mayor, or the mayor's authorized representative, of the respec
tive county whenever an action proposes only the use of county lands 
or county funds. 

Acceptance of a required statement shall be a condition precedent to 
implementation of the proposed action. Upon acceptance or nonacceptance of 
the statement, the governor or mayor, or the governor's or mayor's authorized 
representative, shall file notice of such determination with the office. The office, 
in turn, shall publish the determination of acceptance or nonacceptance 
pursuant to section 343-3. 

(c) Whenever an applicant proposes an action specified by subsection (a) 
which requires approval of an agency, and which is not a specific type of action 
declared exempt under section 343-6, the agency receiving the request for 
approval shall prepare an environmental assessment of such proposed action at 
the earliest practicable time to determine whether an environmental impact 
statement shall be required. A statement shall be required if the agency finds 
that the proposed action may have a significant effect on the environment. The 
agency shall file notice of such determination with the office which, in turn, 
shall publish the agency determination for the public's information pursuant to 
section 343-3. The statement shall be prepared by the applicant, who shall file 
the statement with the office. The statement shall be made available for public 
review and comments through the office. The office shall inform the public of 
the availability of the statement for public review and comments pursuant to 
section 343-3. The applicant shall respond in writing to comments received 
during the review. Following the review by the public and any subsequent 
revision by the applicant, the council, when requested by the applicant or 
agency, may make a recommendation as to the acceptability of the statement. 
The authority to accept such statement shall rest with the agency receiving the 
request for approval. Acceptance of a required statement shall be a condition 
precedent to approval of the request and commencement of proposed action. 
Upon acceptance or nonacceptance of the statement, the agency shall file notice 
of such determination with the office. The office shall publish the determination 
of acceptance or nonacceptance pursuant to section 343-3. The agency receiving 
the request, within sixty days of receipt of the statement, shall notify the 
applicant and the office of the acceptance or nonacceptance of the statement. 
The statement shall be deemed to be accepted if the agency fails to accept or not 
accept the statement within sixty days after receipt of the statement; provided 
that the sixty-day period may be extended at the request of the applicant for a 
period not to exceed thirty days. 
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In any acceptance or nonacceptance, the agency shall provide the applicant 
with the specific findings and reasons for its determination. An applicant, within 
sixty days after nonacceptance of a statement by an agency, may appeal the 
nonacceptance to the environmental council, which, within thirty days of receipt 
of the appeal, shall notify the applicant of the council's determination. In any 
affirmation or reversal of an appealed nonacceptance, the council shall provide 
the applicant and agency with specific findings and reasons for its determina
tion. The agency shall abide by the council's decision. 

(d) Whenever an applicant simultaneously requests approval for a 
proposed action from two or more agencies and there is a question as to which 
agency has the responsibility of preparing the environmental assessment, the 
office, after consultation with the agencies involved, shall determine which 
agency shall prepare the assessment. 

(e) In preparing an environmental assessment, an agency may consider 
and, where applicable and appropriate, incorporate by reference, in whole or in 
part, previous determinations of whether a statement is required and previously 
accepted statements. The council, by rules, shall establish criteria and proce
dures for the use of previous determinations and statements. 

(f) Whenever an action is subject to both the National Environmental 
Policy Act of 1969 (Public Law 91-190) and the requirements of this chapter, 
the office and agencies shall cooperate with federal agencies to the fullest extent 
possible to reduce duplication between federal and state requirements. Such 
cooperation, to the fullest extent possible, shall include joint environmental 
impact statements with concurrent public review and processing at both levels of 
government. Where federal law has environmental impact statement require
ments in addition to but not in conflict with this chapter, the office and agencies 
shall cooperate in fulfilling these requirements so that one document shall 
comply with all applicable laws. 

(g) A statement that is accepted with respect to a particular action shall 
satisfy the requirements of this chapter and no other statement for that proposed 
action shall be required. [L 1974, c 246, pt of §I; am and reo L 1979, c 197, 
§1(5) and (6); am L 1980, c 22, §I; am L 1983, c 140, §8; am imp L 1984, c 90, 
§I] 

Case Notes 

Law contemplates consideration of secondary and nonphysical aspects of proposal, including 
socio-economic consequences. 63 H. 453, 629 P.2d 1134. 

Requirements not applicable to project pending when law took effect unless agency requested 
statement. 63 H. 453, 629 P.2d 1134. 

Construction and use of home and underground utilities near Paiko Lagoon wildlife sanctuary. 64 
H. 27, 636 P.2d 158. 

Environmental assessment required before land use commission can reclassify conservation land 
to other uses. 65 H. 133, 648 P.2d 702. 

Hawaii Legal Reporter Citations 

Decision on preparation of EIS. 79 HLR 790667. 

§343-6 Rules. After consultation with the affected agencies, the council 
shall make, amend, and repeal rules to implement this chapter. The adoption, 
amendment, and repeal of all rules shall be subject to chapter 91. At least one 
public hearing shall be held in each county prior to the final adoption, 
amendment, or repeal of such rules. The rules shall: 

(I) Prescribe the contents of an environmental impact statement; 
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CHAPTER 269 
.PUBLIC UTILITIES COMMISSION 

PART I. PUBLIC UTILITIES, GENERALLY 
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269-1 DEFINITIONS 
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269-30 FINANCES; PUBLIC UTILITY FEE 
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PART III. OTHER PROVISIONS 

269-71 METER TAMPERING 

[PART I. PUBLIC UTILITIES, GENERALLY) 

§269·1 Definitions. As used in this chapter: 
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PUBLIC UTILITIES COMMISSION 269-1 

"Public highways" has the meaning defined by section 264-1, including 
both state and county highways, but operation upon Tails shall not be deemed 
transportation on public highways. 

"Public utility" means and includes every person who. may own, control, 
operate, or manage as owner, lessee, trustee, receiver, or otherwise, whether 
under a franchise, charter, license, articles of association, or otherwise, any plant 
or equipment, or any part thereof, directly or indirectly for public use, for the 
transportation of passengers or freight, or the conveyance or transmission of 
telephone or telegraph messages, or the furnishing of facilities for the 
transmission of intelligence by electricity by land or water or air within the 
State, or between points within the State, or for the production, conveyance, 
transmission, delivery, or furnishing of light, power, heat, cold, water, gas, or 
oil, or for the storage or warehousing of goods, or the disposal of sewage; 
provided that the term: 

(!) Means and includes any person, insofar as such person owns or 
operates a private sewer company or sewer facility; 

(2) Shall not include any persori insofar as such person owns or operates 
an aerial transportation enterprise; 

(3) Shall not include persons owning or operating taxicabs, as defined 
herein; 

(4) Shall not include common carriers transporting only freight on the 
public highways, unless operating within localities or along routes or 
between points which the public utilities commission finds to be 
inadequately serviced without regulation under this chapter; 

(5) Shall not include persons engaged in the business of warehousing or 
storage unless the commission finds that regulation thereof is 
necessary in the public interest; 

(6) Shall not include the business of any carrier by water to the extent 
that such carrier enters into private contracts for towage, s~lvage, 
hauling, or carriage between points within the State and the carriage 
is not pursuant to either an established schedule or an undertaking to 
perform carriage services on behalf of the public generally, and also 
shall not include the business of any carrier by water, substantially 
engaged in interstate or foreign commerce, transporting passengers 
on luxury cruises between points within the State or on luxury round
trip cruises returning to the point of departure; and 

(7) Shall not include any person who (A) controls, operates, or manages 
plants or facilities for production, transmission, or furnishing of 
power primarily or entirely from non-fossil fuel sources, and (B) 
provides, sells, or transmits all of such power, except such power as is 
used in its own internal operations, directly to a public utility for 
transmission to the public. 

In the event the application of this chapter is ordered by the commission in 
any case provided in paragraphs (4) and (5) the business of any public utility 
which presents evidence of bona fide operation on the date of the commence
ment of the proceedings resulting in the order shall be presumed to be necessary 
to public convenience and necessity, but any certificate issued under this proviso 
shall nevertheless be subject to such terms and conditions as the commission 
may prescribe, as provided in section 269-20. 

"Taxicab" means and includes: 
(I) Any motor vehicle used in the movement of passengers on the public 

highways under the following circumstances, namely, the passenger 
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assistants appointed under authority of this· section in any contested case or 
agency hearing concerning any issue of facts. Neither the com.mission nor any of 
its assistants shall in such a proceeding consult with any other person or party 
except upon notice and an opportunity for all parties to participate, save to the 
extent required for the disposition of ex parte matters authorized by law. [L 
1913, c 89, §2; RL 1925, §2190; am L 1933, c 141, §2; RL 1945, §4703; am L 
1949, c 179, §I; RL 1955, §104-3; am imp L 1963, c 21, §I and c 114, §3; HRS 
§269-3; am L 1972, c 118, §2; am L 1976, c 165, §2; am L 1983, c 219, §4; am 
imp L 1984, c 90, §I; am L 1985, c 292, §I] 

§269-4 REPEALED. L 1976, c 165, §3. 

§269-5 Annual report and register of orders. The public utilities 
commission shall prepare and present to the governor, through the director of 
finance, in the month of January in each year a report respecting its actions 
during the preceding fiscal year. This report shall include summary information 
and analytical, comparative, and trend data concerning major regulatory issues 
acted upon and pending before the commission; cases processed by the 
commission, including their dispositions; utility company operations, capital 
improvements, and rates; utility company performance in terms of efficiency 
and quality of services rendered; environmental matters having a significant 
impact upon public utilities; actions of the federal government affecting the 
regulation of public utilities in Hawaii; long and short-range plans and 
objectives of the commission; together with the commission's recommendations 
respecting legislation and other matters requiring executive and legislative 
consideration. Copies of the annual reports shall be furnished by the governor to 
the legislature. In addition, the commission shall establish and maintain a 
register of all its orders and decisions, which shall be open and readily available 
for public inspection, and no order or decision of the commission shall take 
effect until it is filed and recorded in this register. [L 1913, c 89, §3; RL 1925, 
§2191; RL 1935, §7943; RL 1945, §4704; RL 1955, §104-4; am L Sp 1959 2d, c 
I, §6; am L 1963, c 114, §3; HRS §269-5; am L 1976, c 165, §4] 

§269-6 General powers and duties. The public utilities commission shall 
have the general supervision hereinafter set forth over all public utilities, and 
shall perform the duties and exercise the powers imposed or conferred upon it by 
this chapter. Included among the general powers of the commission is the 
authority to adopt rules pursuant to chapter 91 necessary for the purposes of 
this chapter. 

The chairman of the commission may appoint a hearings officer, who shall 
not be subject to chapters 76 and 77, to hear and recommend decisions in any 
proceeding before it other than a proceeding involving the rates or any other 
matters covered in the tariffs filed by the public utilities. The hearings officer 
shall have the power to take testimony, make findings of fact and conclusions of 
law, and recommend a decision; provided that the findings of fact, the 
conclusions of law, and the recommended decision shall be reviewed and may be 
approved by the commission after notice to the parties and an opportunity to be 
heard. The hearings officer shall have all of the powers conferred upon the 
public utilities commission under section 269-10. [L 1913, c 89, §4; RL 1925, 
§2192; RL 1935, §7944; RL 1945, §4705; am L 1949, c 253, §I; RL 1955, §104-
5; HRS §269-6; am L 1976, c 165, §5; am L 1983, c 219, §3] 
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PUBLIC UTILITIES COMMISSION 269-7.5 
Attorney General Opinions 

PUC has authority to approve automatic fuel adjustment clauses. Att. Gen. Op. 76-1. 

Case Notes 

Constitutional. 33 H. 390, affd 96 F.2d 412, aff'd 305 U.S. 306. 
Cited: 24 H. 136, 139; 32 H. 127, 129. 

§269-7 Investigative powers. The public utilities commission and each 
commissioner shall have power to examine into the condition of each public 
utility, the manner in which it is operated with reference to the safety or 
accommodation of the public, the safety, working hours, and wages of its 
employees, the fares and rates charged by it, the value of its physical property, 
the issuance by it of stocks and bonds, and the disposition of the proceeds 
thereof, the amount and disposition of its income, and all its financial 
transactions, its business relations with other persons, companies, or corpora
tions, its compliance with all applicable state and federal laws and with the 
provisions of its franchise, charter, and articles of association, if any, its 
classifications, rules, regulations, practices, and service, and all matters of every 
nature affecting the relations and transactions between it and the public or 
persons or corporations. Any investigation may be made by the commission on 
its own motion, and shall be made when requested by the public utility to be 
investigated, or upon a sworn written complaint to the commission, setting forth 
any prima facie cause of complaint. A majority of the commission shall 
constitute a quorum. [L 1913, c 89, §5; RL 1925, §2193; RL 1935, §7945; RL 
1945, §4706; RL 1955, §104-6; HRS §269-7] 

Case Notes 

Shipping from port to port in Territory is 
interstate commerce. Commission has no juris
diction to regulate rates and charges of common 
carrier by water in interstate commerce for 
transportation of persons and property from 
port to port. 24 H. 136. 

Not repealed by Shipping Board Act (Sept. 7, 
1916, 39 Stat 451). 32 H. 127. 

To establish rate basis, fix fair rate. 33 H. 487. 
Interisland shipping. 33 H. 890, aff'd 96 F.2d 

412, atrd 305 U.S. 306. 
Duty to require compliance with federal law. 

47 H. I, 384 P.2d 536. 
PUC may dismiss complaint without a hear

ing or investigation. 64 H. 289, 639 P.2d 1103. 

[§269-7.5] Certificates of public convenience and necessity. (a) No 
person which holds itself out to the general public as a public utility, as defined 
in section 269-1, shall commence its business without first having obtained from 
the commission a certificate of public convenience and necessity. Applications 
for certificates shall be made in writing to the commission and shall comply with 
the requirements prescribed in the commission's regulations, and rules of 
practice and procedure. The application shall include the type of service to be 
performed, the geographical scope of the operation, the type of equipment to be 
employed in the service, the name of competing utilities for the proposed service, 
a statement of its financial ability to render the proposed service, a current 
financial statement of the applicant, and the rates or charges proposed to be 
charged including the rules and regulations governing the proposed service. 

(b) A certificate shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operations covered by the application, if 
it is found that the applicant is fit, willing and able properly to perform the 
service proposed and to conform to the terms, conditions, rules and regulations 
promulgated by the commission thereunder, and that the proposed service is, or 
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§269-13 ·Right to be represented by counsel •. At any investigation by or 
proceeding before the public utilities commission the public Utility concerned 
and any complainant or permitted intervenor shall have the right to be present 
and represented by counsel, to present any evidence desired, and to cross
examine any witness who may be called. [L 1913, c 89, §II; RL 1925, §2199; RL 
1935, §7951; RL 1945, §4712; RL 1955, §104-12; HRS §269-13; am L 1973, c 
149, §l(b)] 

Case Notes 

Intervention as party is a matter within sound discretion of the commission. 56 H. 260, 535 P.2d 
1102. 

§269-14 REPEALED. L 1983, c 219, §2. 

§269-15 Commission may institute proceedings to enforce chapter. If 
the public utilities commission is of the opinion that any public utility is 
violating or neglecting to comply with any provision of this chapter or of any 
rule, regulation, order, or other requirement oi the commission, or of any 
provisions of its franchise, charter, or articles of association, if any, or that 
changes, additions, extensions, or repairs are desirable in its plant or service to 
meet the reasonable convenience or necessity of the public, or to insure greater 
safety or security, or that any rates, fares, classifications, charges, or rules are 
unreasonable or unreasonably discriminatory, or that in any way it is doing what 
it ought not to do, or not doing what it ought to do, it shall in writing inform the 
public utility and may institute such proceedings before it as may be necessary to 
require the utility to correct any such deficiency. In such event, the commission 
may by order direct the director of commerce and consumers affairs to appear in 
such proceeding, to carry out the purposes of this section. The commission may 
examine into any of the matters referred to in section 269-7, notwithstanding 
that the same may be within the jurisdiction of any court or other body; 
provided that this section shall not be construed as in any manner limiting or 
otherwise affecting the jurisdiction of any such court or other body. [L 1913, c 
89, §13; RL 1925, §2201; RL 1935, §7953; RL 1945, §4714; RL 1955, §104-14; 
HRS §269-15; am L 1976, c 165, §6; am L 1982, c 204, §8; am L 1983, c 124, 
§17] 

Case Notes 

May institute proceedings before Shipping Board. 32 H. 127. 
Constitutional. 33 H. 890, afrd 96 F.2d 412, aff'd 305 U.S. 306. 
Commission's duty to require compliance with federal law. 47 H. l, 384 P.2d 536. 
Cited: 24 H. 136, 138, 140. 

§269-16 Regulation of utility rates; ratemaking procedures. (a) All 
rates, fares, charges, classifications, schedules, rules, and practices made, 
charged, or observed by any public utility, or by two or more public utilities 
jointly, shall be just and reasonable and shall be filed with the public utilities 
commission. The rates, fares, classifications, charges, and rules of every public 
utility shall be published by the public utility in such manner as the public 
utilities commission may require, and copies furnished to any person on request. 

To the extent the contested case proceedings referred to in chapter 91 are 
required in any rate proceeding in order to ensure fairness and to provide due 
process to parties which may be affected by rates approved by the commission, 
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such evidentiary hearings shall be conducted expeditiously and shall be 
conducted as a part of the ratemaking proceeding. 

(b) No rate, fare, charge, classification, schedule, rule, or practice, other 
than one established pursuant to an automatic rate adjustment clause previously 
approved by the commission, shall be established, abandoned, modified, or 
departed from by any public utility, except after thirty days' notice as prescribed 
in section 269-l2(b) to the commission and prior approval by the commission 
for any increases in rates, fares, or charges. The commission may, in its 
discretion and for good cause shown, allow any rate, fare, charge, classification, 
schedule, rule, or practice to be established, abandoned, modified, or departed 
from upon notice less than that provided for in section 269-12(b). A contested 
case hearing shall be held in connection with any increase in rates and such 
hearing shall be preceded by a public hearing as prescribed in section 269-P(c) 
at which the consumers or patrons of the public utility may present testimony to 
the commission concerning the increase. The commission, upon notice to the 
public utility, may suspend the operation of all or any part of the proposed rate, 
fare, charge, classification, schedule, rule, or practice or any proposed abandon
ment or modification thereof or departure therefrom and after a hearing by 
order regulate, fix, and change all such rates, fares, charges, classifications, 
schedules, rules, and practices, so that the same shall be just and reasonable, and 
prohibit rebates and unreasonable discrimination between localities, or between 
users or consumers, under substantially similar conditions, regulate the manner 
in which the property of every public utility is operated with reference to the 
safety and accommodation of the public, prescribe its form and method of 
keeping accounts, books, and records, and its accounting system, regulate the 
return upon its public utility property, the incurring of indebtedness relating to 
its public utility business, and its financial transactions, and do all things in 
addition which are necessary and in the exercise of such power and jurisdiction, 
all of which as so ordered, regulated, fixed, and changed shall be just and 
reasonable, and such as shall provide a fair return on the property of the utility 
actually used or useful for public utility purposes. 

(c) The commission may in its discretion and after public hearing, upon 
showing by a public utility of probable entitlement and financial need, authorize 
temporary increases in rates, fares, and charges; provided that the commission 
shall by order require the public utility to return in the form of an adjustment to 
rates, fares, or charges to be billed in the future any amounts, with interest at a 
rate equal to the rate of return on such public utility's rate base found to be 
reasonable by the commission, received by reason of such continued operation 
which are in excess of the rates, fares, or charges finally determined to be just 
and reasonable by the commission. Interest on any such excess shall commence 
as of the date that any rate, fare, or charge goes into effect which results in any 
such excess and shall continue to accrue on the balance of any such excess until 
returned. 

(d) The commission shall make every effort to complete its deliberations 
and issue its decision as expeditiously as possible and before nine months from 
the date the public utility filed its completed application; provided that in 
carrying out this mandate the commission shall require all parties to a 
proceeding to comply strictly with procedural time schedules which it estab
lishes. If a decision is rendered after the nine-month period, the commission 
shall in writing report the reasons therefor to the Legislature within thirty days 
after rendering the decision. 

Notwithstanding subsection (c), if the commission has not issued its final 
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decision on a public utility's rate application within the nine-month period 
stated in this section, the commission shall within one month after the expiration 
of the· nine-month p~riod render an interim decision allowing the increase in 
rates, fares and charges, if any, to which the -commission, based on the 
evidentiary record before it, believes the public utility is probably entitled, The 
commission may postpone its interim rate decision thirty days if the commission 
considers the evidentiary hearings incomplete. In the event interim rates are 
made effective, the commission shall by order require the public utility to return 
in the form of an adjustment to rates, fares, or charges to be billed in the future 
any amounts, with interest at a rate equal to the rate of return on such public 
utility's rate base found to be reasonable by the commission, received under such 
interim rates which are in excess of the rates, fares or charges finally determined 
to be just and reasonable by the commission. Interest on any such excess shall 
commence as of the date that any rate, fare, or charge goes into effect which 
results in any such excess and shall continue to accrue on the balance of any 
such excess until returned. 

The nine-month period in this subsection shall begin only after a completed 
application has been filed with the commission and a copy served on the 
consumer advocate, The commission shall establish standards concerning the 
data required to be set forth in the application in order for it to be deemed a 
completed application. The consumer advocate may within twenty-one days 
after receipt object to the sufficiency of any application and the commission 
shall hear and determine any such objection within twenty-one days after the 
same is filed. If the commission finds that the objections are without merit, the 
application shall be deemed to have been completed upon original filing. If the 
commission finds the application to be incomplete, it shall require the applicant 
to submit an amended application consistent with its findings and the nine
month period shall not commence until the amended application is filed. 

(e) In any case of two or more organizations, trades, or businesses 
(whether or not incorporated, whether or not organized in the State of Hawaii, 
and whether or not affiliated) owned or controlled directly or indirectly by the 
same interests, the commission may distribute, apportion, or allocate gross 
income, deductions, credits or allowances between or among the organizations, 
trades, or businesses, if it determines that the distribution, apportionment, or 
allocation is necessary in order to adequately reflect the income of any such 
organizations, trades, or businesses to carry out the regulatory duties imposed 
by this section. 

(f) From every order made by the commission under the provisions of 
this chapter which is final, or if preliminary is of the nature defined by section 
91-14(a), an appeal shall lie to the supreme court subject to chapter 602 only by 
a person aggrieved in the contested case hearing provided for under this section 
in the manner and within the time provided by chapter 602, and by the rules of 
court. The appeal shall not of itself stay the operation of the order appealed 
from, but the court may stay the order after a hearing upon a motion therefor, 
and may impose such conditions as it may deem proper as to giving a bond and 
keeping the necessary accounts or otherwise in order to secure a restitution of 
the excess charges, if any, made during the pendency of the appeal in case the 
order appealed from should be sustained, reversed, or modified in whole or in 
part. 

(g) For public utilities having annual gross revenues of less than 
$2,000,000, the commission may make and amend its rules and procedures 
which will provide the commission with sufficient facts necessary to determine 
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unlawful and void, shall not apply, first, to baggage carried on passenger trains 
or boats, or trains or boats carrying passengers; second, to property, except 
ordinary livestock, received for transportation concerning which the carrier 
shall have been or shall be expressly authorized or required by order of the 
commission to establish and maintain rates dependent upon the value declared 
in writing by the shipper or agreed upon in writing as the released value of the 
property, in which case the declaration or agreement shall have no other effect 
than to limit liability and recovery to an amount not exceeding the value so 
declared or released, and any tariff schedule which may be filed with the 
commission pursuant to the order shall contain specific reference thereto and 
may establish rates varying with the value so declared and agreed upon; and the 
commission may make such order in cases where rates dependent upon and 
varying with declared or agreed values would, in its opinion, be just and 
reasonable under the circumstances and conditions surrounding the transporta
tion; provided further that nothing in this section shall deprive any holder of the 
receipt or bill of lading of any remedy or right of action which the holder has 
under the existing law; provided further that it shall be unlawful for any such 
receiving or delivering common carrier to provide by rule, contract, regulation, 
or otherwise a shorter period for the filing of claims than four months, and for 
the institution of suits than two years, such period for institution of suits to be 
computed from the day when notice in writing is given by the carrier to the 
claimant that the carrier has disallowed the claim or any part or parts thereof 
specified in the notice; and provided further that the liability imposed by this 
section shall also apply in the case of property reconsigned or diverted in 
accordance with the applicable tariffs filed as provided by the commission. [L 
1961, c 66, §1; am L 1963, c 193, §32; Supp, §104-21.5; HRS §269-23; am imp L 
1984, c 90, §I] 

Attorney General Opinions 

Discussion of state-federal jurisdiction over interisland air carriers. Att. Gen. Op. 71-3. 

Case Notes 

Onus on carrier to disprove negligence when goods are damaged while in his possession. 8 H. 525. 

§269-24 REPEALED. L 1981, c 167, §2. 

§269-25 Valuations. The public utilities commission may either upon 
its own motion or upon application by any utility for any order where the 
commission deems it advisable and to the best interest of the public and the 
utility cause a valuation to be made to ascertain for any purpose specified in this 
chapter the value of the property of any public utility and every fact and element 
of value which in its judgment may or does have any bearing on such value. The 
commission may make revaluations and ascertain the value of all additions, 
betterments, extensions, and acquisitions of property of any public utility. [L 
1933, c 169, pt of §4; RL 1935, §7960; RL 1945, §4721; RL 1955, §104-22; HRS 
§269-25] 

§269-26 Investigation of water rates charged by lessee under state leases. 
The public utilities commission shall investigate charges made by all persons for 
water supplied to consumers for domestic uses and purposes, where the water 
supplied is secured by virtue of a lease from the State, requiring rates to be fixed 
by the licensee with the approval of the department of land and natural 
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·resourc~. If it appears upon investigation that the water supplied to consumers 
for domestic uses and purposes is by virtue of a lease requiring rates to be fixed 
by ihe licensee, with the approval of the department, then the ·public ·utilities 
commission shall report to the department the result of the investigation, and 
whether the rates charged to consumers are reasonable or not. [L 1917, c 238, 
§I; RL 1925, §2203; RL 1935, §7961; RL 1945, §4722; RL 1955, §104-23; am L 
Sp 1959 2d, c 1, §21; am L 1961, c 132, §2; HRS §269-26] 

§269-27 Prevention of unreasonable water rates. In the event the public 
utilities commission, investigating as provided in section 269-26, reports that in 
its judgment the rates charged to consumers for water supplied to them for 
domestic uses and purposes, are not reasonable, the attorney general shall take 
appropriate action to secure for the consumers reasonable rates for such water, 
o.r, if the attorney general is so advised, proceed to cancel the licenses and leases 
of the persons charging the unreasonable rates. [L 1917, c 238, §2; RL 1925, 
§2204; RL 1935, §7962; RL 1945, §4723; RL 1955, §104-24; HRS §26'>-27; am 
imp L 1984, c 90, §I] 

[§269-27.1] Establishment of geothermal energy rates. (a) The rate 
payable by a public utility to the producer of geothermal steam or electricity 
generated from geothermal steam shall be established by agreement between the 
public utility and the supplier, subject to approval by the public utilities 
commission; provided that if the public utility and the supplier fail to reach an 
agreement for such rate, or if the agreed upon rate is disapproved by the 
commission, the public utilities commission shall establish a just and reasonable 
rate for the geothermal steam or electricity generated from geothermal steam 
supplied to the public utility by the producer. 

(b) The producer of geothermal steam or electricity generated from 
geothermal steam shall be excluded from coverage of the term "public utility" as 
defined in section '269-1. [L 1978, c 132, §2] 

§269-27.2 Utilization of electricity generated from nonfossil fuels. (a) 
The public utilities commission shall investigate and determine the extent to 
which electricity generated from nonfossil fuel sources is available to public 
utilities which supply electricity to the public, which electricity is in excess of 
that utilized or otherwise needed by the producers for their internal uses and 
which such producers are willing to make available to such public utilities. 

(b) The public utilities commission may direct public utilities which 
supply electricity to the public to arrange for the acquisition of and to acquire 
such electricity generated from nonfossil fuel sources as is available from and 
which the producers of same are willing and able to make available to such 
public utilities, and to employ and dispatch such nonfossil fuel generated 
electricity in a manner consistent with the availability thereof to maximize the 
reduction in consumption of fossil fuels in the generation of electricity to be 
provided to the public. 

(c) The rate payable by the public utility to the producer for such 
nonfossil fuel generated electricity supplied to the public utility shall be as 
agreed between the public utility and the supplier and as approved by the public 
utilities commission; provided that in the event the public utility and the 
supplier fail to reach an agreement for such rate, such rate shall be as prescribed 
by the public utilities commission according to the powers and procedures 
provided in this chapter. 
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In the exercise ofits authority to determine the just and reasonable rate for 
the nonfossil fuel generated electricity supplied to the public utility by the 
producer, the commission shall establish that the rate for purchase of electricity 
by a public utility shall not be less than one hundred per cent of the cost avoided 
by the utility when the utility purchases the electrical energy rather than 
producing the electrical energy. In determining the amount of the payment in 
relation to avoided cost, as that cost is or shall later be defined in the rules of the 
commission, the commission shall consider, on a generic basis the minimum 
floor a utility should pay, giving consideration not only to the near-term adverse 
consequences to the ultimate consumers of utility provided electricity, but also 
to the long term desirable goal of encouraging to the greatest extent practicable, 
the development of alternative sources of energy. 

Nothing in this subsection shall affect existing contracts between public 
utilities and suppliers of nonfossil fuel generated electricity. [L 1977, c 102, §3; 
am L 1982, c 266, §2; am L 1983, c 243, §I] 

[§269-27 .5] Construction of high-voltage electric transmission lines; 
hearing. Whenever a public utility plans to place, construct, erect, or otherwise 
build a new 46 kilovolt or greater high-voltage electric transmission system 
above the surface of the ground through any residential area, the public utilities 
commission shall conduct a public hearing prior to its issuance of approval 
thereof. Notice of the hearing shall be given in the manner provided in section 
269-16 for notice of public hearings. [L 1976, c II, §2] 

§269-28 Penalty. (a) Any public utility violating or neglecting or failing 
in any particular to conform to or comply with this chapter or any lawful order 
of the public utilities commission shall be subject to a civil penalty not to exceed 
$1,000 for each such violation, neglect, or failure, to be assessed by the 
commission after a hearing in accordance with chapter 91. The commission may 
order the public utility to cease carrying on its business while the violation, 
neglect, or failure continues. 

(b) Notwithstanding the provisions of subsection (a) of this section, any 
public utility violating or neglecting or failing in any particular to conform to or 
comply with any rule, regulation, or order of the commission setting forth safety 
requirements applicable to the transmission of gas shall be subject to a civil 
penalty not to exceed $1,000 for each da>: that such violation, neglect or failure 
continues; provided that the maximum penalty for related violations arising out 
of the· same a<;t, omissiOn or occurrence shaH not .-exceed $200,(X:)(). 

(c) Upon written application filed within fifteen· days after service of an 
order imposing a ·civil penalty pursuant to this section, the commission may 
remit or mitigate such penalty upon such terms as it deems proper. 

(d) If any civil penalty imposed pursuant to this section is not paid within 
such period as the commission may direct, the attorney general shall institute a 
civil action for recovery of same in circuit court. [L 1913, c 89, §15; RL 1925, 
§2205; am L 1933, c !69, §3; RL 1935, §7963; RL 1945, §4724; RL 1955, §104-
25; HRS §269-28; am L 1977, c 7. §I] 

Case Notes 

State-federal jurisdiction over interisland air transportation. 47 H. I, 87, 384 P.2d 536; 235 F. 
Supp. 990. 

§269-29 Perjury. Any person who wilfully and knowingly makes Uiuler 
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PART I. MEETINGS 
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92-11 VOIOABILITY 
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PART II. BoARDS: QUORUM; GENERAL PoWERS 

92-15 BoARDS AND COMMISSIONS; QUORUM; NUMBBil OF VOTES NECESSARY TO 
VALIDATE ACTS 

92-16 POWER OF BOARDS TO ISSUE SUBPOENAS, ADMINISTER OATHS, APPOINT 
MASTERS, ETC. 

92-17 CONSUMER COMPLAINI'S; PROCEDURES AND REMEDIES 

PART III. CoPIES OF REcoRDS; CosTs AND FEEs 
92-21 CoPIES OF RECORDS; OTHER COSTS AND FEFS 

92-22 FEEs FOR THE USE OF TAX MAP TRACINCI<i 

92-23 FEEs CHARGED FOR REAL PROPERTY TAX SEAR.CHES 

92-24 DIRECTORS OF FINANCE AND COMMERCE AND CONSUMER AFFAIRS; FEES 
92.25 No FEES FOR COPIES OF PLEADINGS, ETC. 
92-26 FEEs; EXEMPl'ION 
92-27 FEEs TO BE ACCOUNTED FOR 
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92-29 REPRODUCTION OF PUBLIC RECORDS ON FILMS 
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92-31 DISPOSmON OF ORIGINAL 

PART IV. NOTICE OF PuBLic IIEARINas 
92-41 PuBLICATION OF LEGAL NOTICES 

PART v. PuBLIC REcoRDS 
92-SO DEFINITION 

92-51 PuBLIC RECORDS; AVAILABLE FOR INSPECTION 

92.52 DENIAL OF INSPECTION; APPLICATION TO CIRCUIT COURTS 

PART VI. GENERAL PROVISIONS 
92-71 POLITICAL SUBDIVISION OF THE STATE; APPLICABILITY 

PART I. MEETINGS 

§92-1 Declaration of policy and intent. In a democracy, the people are 
vested with the ultimate decision-making power. Governmental agencies exist to 
aid the people in the formation and conduct of public policy. Opening up the 
governmental processes to public scrutiny and participation is the only viable 
and reasonable method of protecting the public's interest. Therefore, the 
legislature declares that it is the policy of this State that the formation and 
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conduct of public policy - the discussions, deliberations, decisions, and action of 
governmental agencies - shall be conducted as openly as possible. To implement 
this policy the legislature declares that: 

(I) It is the intent of this part to protect the people's right to know; 
(2) The provisions requiring open meetings shall be liberally construed; 

and 
(3) The provisions providing for exceptions to the open meeting require

ments shall be strictly construed against closed meetings. [L 1975, c 
166, pt of §1] 

Hawaii Legal Reporter Qtations 

Openness in governmenta1 discussions, deliberations, decisions, and actions. 79 HLR 79-0117; 79 
HLR 79~543. 

§92-2 Definitions. As used in this part: 
(I) "Board" means any agency, board, comnusston, authority, or 

committee of the State or its political subdivisions which is created by 
constitution, statute, rule, or executive order, to have supervision, 
control, jurisdiction or advisory power over specific matters and 
which is required to conduct meetings and to take official actions. 

(2) "Chance meeting" means a social or informal assemblage of two or 
more members at which matters relating to official business are not 
discussed. 

(3) "Meeting" means the convening of a board for which a quorum is 
required in order to make a decision or to deliberate toward a 
decision upon a matter over which the board has supervision, control, 
jurisdiction, or advisory power. [L 1975, c 166, pt of §I; am L 1976, c 
212, §I] 

§92-3 Open meetings. Every meeting of all boards shall be open to the 
public and all persons shall be permitted to attend any meeting unless otherwise 
provided in the constitution or as closed pursuant to sections 92-4 and 92-5; 
provided that the removal of any person or persons who wi1fnlly disrupts a 
meeting to prevent and compromise the conduct of the meeting shall not be 
prohibited. The boards shall afford all interested persons an opportunity to 
submit data, views, or arguments, in writing, on any agenda item. The boards 
shall also afford all interested persons an opportunity to present oral testimony 
on any agenda item. The boards may provide for reasonable administration or 
oral testimony by rule. [L 1975, c 166, pt of §!; am L 1985, c 278, §I] 

§92-4 Executive meetings. A board may hold an executive meeting 
closed to the public upon an affirmative vote, taken at an open meeting, of two
thirds of the members present; provided the affirmative vote constitutes a 
majority of the members to which the board is entitled. A meeting closed to the 
public shall be limited to matters exempted by section 92-5. The reason for 
holding such a meeting shall be publicly announced and the vote of each 
member on the question of holding a meeting closed to the public shall be 
recorded, and entered into the minutes of the meeting. (L 1975, c 166, pt of §I; 
am L 1985, c 278, §2] 

Cross References 

Authorization for SO per cent increase or decrease of fees, see §92·28. 
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PUBLIC AGENCY MEETINGS, RECORDS 

Confidential, not open to public inspection: 
Automobile licensing boards records, see §43740. 
Public assistance records, see §346-10. 

Fees for copies of public records, see §92-21. 

Attorney General Opinions 

92-6 

Transcript of agency hearing is a public record. AU. Gen. Op. 64-4. 
Executive meeting to develop criteria for superintendent of education position may not be closed. 

Att. Gen. Op. 75-11. 

Case Notes 

Certain police records not public records. 42 H. 14, (decided prior to enactment of section). 

§92-5 Exceptions. (a) A board may hold a meeting closed to the public 
pursuant to section 92-4 for one or more of the foUowing purposes: 

(I) To consider and evaluate personal information relating to individuals 
applying for professional or vocational licenses cited in section 26-9 
or both; 

(2) To consider the hire, evaluation, dismissal, or discipline of an officer 
or employee or of charges brought against the officer or employee, 
where consideration of matters affecting privacy wiU be involved; 
provided that if the individual concerned requests an open meeting, 
an open meeting shaU be held; 

(3) To deliberate concerning the authority of persons designated by the 
board to conduct labor negotiations or to negotiate the acquisition of 
public property, or during the conduct of such negotiations; 

(4) To consult with the board's attorney on questions and issues 
pertaining to the board's powers, duties, privileges, immunities, and 
liabilities; 

(5) To investigate proceedings regarding criminal niisconduct; and 
(6) To consider sensitive matters related to public safety or security. 
(b) In no instance shaU the board make a decision or deliberate toward a 

decision in an executive meeting on matters not directly related to the purposes 
specified in subsection (a). This part shaU not apply to any chance meeting at 
whlch matters relating to official business are not discussed. No chance meeting 
or electronic communication shaU be used to circumvent the spirit or 
requirements of thls part to make a decision or to deliberate toward a decision 
upon a matter over which the board has supervision, control, jurisdiction, or 
advisory power. [L 1975, c 166, pt of §I; am imp L 1984, c 90, §I; am L 1985, c 
278, §3] 

Attorney General Opinions 

Subsection (a)(l) is applicable only when a specific individual is involved. Att. Gen. Op. 75-11. 

§92-6 Judicial branch, quasi-judicial boards and investigatory functions; 
applicability. (a) This part shall not apply: 

(I) To the judicial branch. 
(2) To adjudicatory functions exercised by a board and governed by 

sections 91-8 and 91-9, or authorized by other sections of the Hawaii 
Revised Statutes. In the application of thls subsection, boards 
exercising adjudicatory functions include, but are not liniited to, the 
foUowing: 
(A) Hawaii labor relations board, chapters 89 and 377; 
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(B) Labor and industrial relations appeals board, chapter 371; 
(C) Hawaii paroling authority, chapter 353; 
(D) Civil service commission, chapter 26; 
(E) Board of trustees, employees' retirement system of the State of 

Hawaii, chapter 88; 
(F) Criminal injuries compensation commission, chapter 351; and 
(G) State ethics commission, chapter 84. 

(b) Notwithatanding provisions in this section to the contrary, this part 
shall apply to require open deliberation of the adjudicatory functions of the land 
use commission. [L 1975, c 166, pt of§!; am L 1976, c 92, §8; am L 1985, c 251, 
§II] 

Case Notes 

County planning commission's closed deliberations permissible under this section despite open 
meeting mandate of section 92-3. 64 H. 431, 643 P.2d SS. 

Adjudicatory functions include adoption of conclusions of law. 4 H. App. 633, 675 P.2d 784. 

§92-7 Notice. (a) The board shall give written public notice of any 
regular, special, or rescheduled meeting, or any executive meeting when 
anticipated in advance. The notice shall include an agenda which lists all of the 
items to be considered at the forthcoming meeting, the date, time, and place of 
the meeting, and in the case of an executive meeting the purpose shall be stated. 

(b) The board shall file the notice in the office of the lieutenant governor 
or the appropriate county clerk's office, and in the board's office for public 
inspection, at least six calendar days before the meeting. The notice shall also be 
posted at the site of the meeting whenever feasible. No board shall change the 
agenda, once filed, by adding items thereto without a two-thirds recorded vote of 
all members to which the board is entitled; provided that no item shall be added 
to the agenda if it is of reasonably major importance and action thereon by the 
board will affect a significant number of persons. Items of reasonably major 
importance not decided at a scheduled meeting shall be considered only at a 
meeting continued to a reasonable day and time. 

(c) The board shall maintain a list of names and addresses of persons who 
request notification of meetings and shall mail a copy of the notice to such 
persons at their laat recorded address no later than the time the agenda is filed 
under subsection (b). [L 1975, c 166, pt of §I; am L 1976, c 212, §2; am L 1984, 
c 271, §I; am L 1985, c 278, §4] 

§92-8 Emergency meetings. If a board finds that an imminent peril to 
the public health, safety, or welfare requires a meeting in less time than is 
provided for in section 92-7, the board may hold an emergency meeting 
provided: 

(I) 
(2) 

(3) 

(4) 

The board states in writing the reasons for its fmdings; 
Two-thirds of all members to which the board is entitled agree that 
the findings are correct and an emergency exists; 
An emergency agenda and the findings are filed with the office of the 
lieutenant governor or the appropriate county clerk's office, and in 
the board's office; and 
Persons requesting notification are contacted by mail or telephone as 
soon as practicable. [L 1975, c 166, pt of §I] 

§92-9 Minutes. (a) The board shall keep written minutes of all meet-
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LAND USE 205-5.1 

increase in the number of Jots over the number existing" prior to consolidation; 
provided further that in no event shall a lot, which is equal to or exceeds the 
minimum lot size of one acre be tess than that· minimum after the consolidation 
and resubdivision action. The county may also allow lot sizes of less than the 
minimum lot size as specified by law for lots created or used for public, private 
and quasi-public utility purposes and for lots resulting from the subdivision of 
abandoned roadways and railroad easement. 

(c) Unless authorized by special permit issued pursuant to this chapter, 
only the following uses shall be permitted within rural districts: 

(1) Low density residential uses; 
(2) Agricultural uses; and 
(3) Public, quasi-public, and public utility facilities. 
In addition, the minimum lot size for any low density residential use shall 

be one-half acre and there shall be but one dwelling house per one-half acre, 
except as provided for in section 205-2. [L 1963, c 205, pt of §2; Supp, §98H-5; 
HRS §205-5; am L 1969, c 232, §1; am L 1977, c 140, §2; am L 1978, c 165, §1] 

Attorney General Opinions 

Minimum lot size in agricultural districts. Att. Gen. Op. 62-33. 
Cited in opinion that enforcement of land uses in conservation districts lies with department of 

land and· natural resources, and not with counties. Att. Gen. Op. 70-22. 

§205-5.1 Geothermal resource subzones. (a) Geothermal resource 
subzones may be designated within the urban, rural, agricultural, and conserva
tion land use districts established under section 205-2. Only those areas 
designated as geothermal resource subzones may be utilized for geothermal 
development activities in addition to those uses permitted in each land use 
district under this chapter. Geothermal development activities may be permitted 
within urban, rural, agricultural, and conservation land use districts in 
accordance with this chapter. "Geothermal development activities" means the 
exploration, development, or production of electrical energy from geothermal 
resources. 

(b) The board of land and natural resources shall have the responsibility 
for designating areas as geothermal resource subzones as provided under section 
205-5.2; except that the total area within an agricultural district which is the 
subject of a geothermal mining lease approved by the bnard of land and natural 
resources, any part or all of which area is the subject of a special use permit 
issued by the county for geothermal development activities, on or before May 
25, 1984, is hereby designated as a geothermal resource subzone for the duration 
of the lease. The designation of geothermal resource subzones shall be governed 
exclusively by this section and section 205-5.2, except as provided therein. The 
bnard shall adopt, amend, or repeal rules related to its authority to designate 
and regulate the use of geothermal resource subzones in the manner provided 
under chapter 91. 

The authority of the board to designate geothermal resource subzones shall 
be an exception to those provisions of this chapter and of section 46-4 
authorizing the land use commission and the counties to establish and modify 
land use districts and to regulate uses therein. The provisions of this section shall 
not abrogate nor supersede the provisions of chapters 182 and 183. 

(c) The use of an area for geothermal development activities within a 
geothermal resource subzone shall be governed by the bnard within the 
conservation district and, except as herein provided, by state and county 
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PUBLIC AGENCY MEETINGS, RECORDS 92-12 

ings. Unless otherwise required by law, neither a full transcript nor a recording 
of the meeting is required, but the written minutes shall give a true reflection of 
the matters discussed at the meeting and the views of the participants. The 
minutes shall include, but need not be limited to: 

(I) The date, time and place of the meeting; 
(2) The members of the board recorded as either present or absent; 
(3) The substance of all matters proposed, discussed, or decided; and a 

record, by individual member, of any votes taken; and 
(4) Any other information that any member of the board requests be 

included or reflected .in the minutes. 
(b) The minutes shall be public records and shall be available within 

thirty days after the meeting except where such disclosure would be inconsistent 
with section 92-5; provided that minutes of executive meetings may be withheld 
so long as their publication would defeat the lawful purpose of the executive 
meeting, but no longer. 

(c) All or any part of a meeting of a board may be recorded by any person 
in attendance by means of a tape recorder or any other means of sonic 
reproduction, except when a meeting is closed pursuant to section 92-4; 
provided the recording does not activdy interfere with the conduct of the 
meeting. [L 1975, c 166, pt of §I] 

§92-10 Legislative branch; applicability. Notwithstanding any provi
sions contained in this chapter to the contrary, open meeting requirements, and 
provisions regarding enforcement, penalties and sanctions, as they are to relate 
to the state legislature or to any of its members shall be such as shall be from 
time to tinoe prescribed by the respective rules and procedures of the senate and 
the house of representatives, which rules and procedures shall take precedence 
over this part. Si~arly, provisions relating to notice, agenda and minutes of 
meetings, and such other requirements as may be necessary, shall also be 
governed by the respective rules and procedures of the senate and the house of 
representatives. [L 1975, c 166, pt of §I] 

§92-11 Voidability. Any final action taken in violation of sections 92-3 
and 92-7 shall be voidable upon proof of wifful violation. A suit to void any fmal 
action shall be commenced within ninety days of the action. [L 1975, c 166, pt of 
§I] 

Case Notes 

Violation not wilful. 4 H. App. 633, 675 P.2d 784. 

§92-12 Enforcement. (a) The attorney general and the prosecuting 
attorney shall enforce this part. 

(b) The circuit courts of the State shall have jurisdiction to enforce the 
provisions of this part by injunction or other appropriate remedy. 

(c) Any person may commence a suit in the circuit court of the circuit in 
which a prohibited act occurs for the purpose of requiring compliance with or 
preventing violations of this part or to determine the applicability of this part to 
discussions or decisions of the public body. The court may order payment of 
reasonable attorney fees and costs to the prevailing party in a suit brought under 
this section. 

(d) The proceedings for review shall not stay the enforcement of any 
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agency decisions; but the reviewing court may order a stay if the following 
criteria have been met: 

(I) There is likelihood that the party bringing the action will prevail on 
the merits; 

(2) Irreparable damage will result if a stay is not ordered; 
(3) No irreparable damage to the public will result from the stay order; 

and 
(4) Public interest will be served by the stay order. [L 1975, c 166, pt of 

§I; am L 1985, c 278, §5] 

§92-13 Penalties. Any person who wilfully violates any provisions of 
this part shall be guilty of a misdemeanor, and upon conviction, may be 
summarily removed from the board unless otherwise provided by law. [L 1975, c 
166, pt of §I] 

PART II. BOARDS: QUORUM; GENERAL POWERS 

Note 

The sections of this part are renumbeTed to eliminate duplication of the section numbers in Part I, 
as enacted by L 1975, c 166. 

[§92-15] Boards and commissions; quorum; number of votes necessary to 
validate acts. Whenever the number of members necessary to constitute a 
quorum to do business, or the number of members necessary to validate any act, 
of any board or commission of the State or of any political subdivision thereof, is 
not specified in the law or ordinance creating the same or in any other law or 
ordinance, a majority of all the members to which the board or commission is 
entitled shall constitute a quorum to do business, and the concurrence of a 
majority of all the members to which the board or commission is entitled shall 
be necessary to make any action of the board or commission valid; provided that 
due notice shall have been given to all members of the board or commission or a 
bona fide attempt shall have been made to give the notice to all members to 
whom it was reasonably practicable to give the notice. This section shall not 
invalidate any act of any board or commission performed prior to April 20, 
1937, which, under the general law then in effect, would otherwise be valid. [L 
1937, c 40, §I; RL 1945, §482; RL 1955, §7-26; HRS §92-11; ren §92-15] 

Case Notes 

Where the required majority exists without the vote of the disqualified member, his participation 
will not invalidate the result. 63 H. 222, 624 P.2d 1353. 

[§92-16] Power of boards to issue subpoenas, administer oatbs, appoint 
masters, etc. (a) Any board (which tenn as used in this section means any 
board or commission of the State or of any political subdivision of the State) 
which is by law authorized or required to hold hearings for the purpose of 
receiving evidence, shall have the following powers, in addition to those 
provided for by any other law, in connection with the hearings: 

502 

(I) To subpoena witnesses upon subpoena signed by the chairman, acting 
chairman, or any member, or executive secretary, or executive officer 
of or under the board who is so authorized by the board. The 
subpoenas shall be served in the same manner, and the witnesses 
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subpoenaed shall be entitled to the same witness fees, as in the case of 
a witness subpoenaed to testify before a circuit court. Any circuit 
court, upon the written application of any member of the board or of 
any master appointed by it as in this section provided, shall have 
power to enforce obedience to the subpoena by contempt proceed
ings. 

(2) Through the chairman, acting chairman, or any member of the 
board, or through the executive secretary or executive officer of or 
under the board so authorized by the board, to administer oaths to 
witnesses and require the testimony of such witnesses on matters 
germane to the subject under inquiry at the hearing. Any party to the 
hearing upon request shall be allowed to be represented by counsel 
and be allowed reasonable rights of examination and cross-examina
tion of witnesses. Any false swearing by a witness at the hearing upon 
any material issue or matter shall constitute perjury, and be 
punishable as such. 

(3) To appoint, by written resolution adopted by vote of a majority of the 
board, a master or masters (who may, but need not be, a member or 
members of the board, or a disinterested attorney at law or other 
person, or a combination of any of them) to hold the hearing and take 
testimony upon the matters involved in the hearing and report to the 
board the master's or their fmdings and recommendations, together 
with a transcript of the hearing or a summary of the evidence and 
testimony taken thereat, and to adopt the findings and recommenda
tions, in whole or in part, or otherwise act upon the report and 
transcript or summary, and, in the board's discretion, to' hold further 
hearings and take further evidence and testimony in connection 
therewith, before taking final action thereon. Any master may be 
paid such reasonable compensation as shall be determined by the 
board, provided that no member of the board shall be eligible to 
receive any additional compensation for services as master. 

(b) Subpoena fees, master's fees, and other expenses in connection with 
the hearings shall be payable out of any moneys appropriated or available for 
expenditure by the board for personal services or current expenses, or both. Any 
master so appointed shall have all of the powers which would be held and 
enjoyed by the board or the chairman or any member thereof in connection with 
the hearing. [L 1949, c 329; RL 1955, §7-27; HRS §92-12; am L 1973, c 31, pt of 
§21; ren §92-16; am imp L 1984, c 90, §I) ~ 

§92-17 Consumer complaints; procedures and remedies. (a) All boards 
as defined by section 92-2(1) established to license or regulate any profession, 
occupation, industry, or service, shall receive complaints from consumers and 
other persons claiming to be aggrieved by business practices related to their 
respective jurisdictions. 

(b) Upon receipt of a written complaint or upon receipt of an investiga
tion report generated by the board on its own motion or upon staff investigation 
which establishes an alleged violation of any provision of law or rule, the board 
or its authorized representative shall notify the licensee or person regulated of 
the charge against the licensee or person and conduct a hearing in conformity 
with chapter 91 if the matter cannot be settled informally. If the board finds that 
the charge constitutes a violation, the board may order one or more of the 
following remedies as appropriate relief: 

503 

t 
I 



92-17 PUBLIC PROCEEDINGS 

(I) Refunding the money paid as fees for services; 
(2) Correcting the work done in providing services; 
(3) Revocation of the licensee's permit or license; 
(4) Suspension of the licensee's permit or license; 
(5) Imposition of a fine; and 
(6) Any other reasonable means to secure relief as determined by the 

board. 
The board may also assess the licensee, as a penalty, any cost incurred in 
publishing the notice of hearing when service by registered or certified mail to 
the address listed on the licensee's record is unsuccessful. 

(c) Notwithstanding any provision to the contrary: 
(I) No license or permit shall be suspended by the board for a period 

exceeding two years. 
(2) A person whose license or permit has been revoked by the board may 

not reapply for a license until the expiration of at least two years from 
the effective date of the revocation of the license or permit. 

(3) A suspended license or permit shall be reinstated at the end of the 
suspension; provided that the suspension does not carry forward to 
the next license period and the person satisfies all licensing require
ments and conditions contained in the order of the suspension. If a 
suspension carries forward to the next license period, the board shall 
not renew the suspended license or permit during the usual renewal 
period. At the end of the suspension period, a person whose license or 
permit was suspended may be reinstated upon filing a reinstatement 
form provided by the board and payment of the renewal fees, 
satisfaction of any other renewal requirements and fulfillment of 
conditions, if any, contained in the order of suspension. If the person 
fails to apply within thirty days after the end of the suspension, the 
person's license or permit shall be forfeited. 

(d) The failure or refusal of the licensee to comply with any board order, 
including an order of license suspension, shall also constitute grounds for further 
disciplinary action, including a suspension or revocation of license, imposition of 
which shall be subject to chapter 91 and the procedural rules of the board The 
board may also apply to any circuit court for injunctive relief to compel 
compliance with the board's order. Where appropriate, the board shall refer for 
prosecution to the proper authority any practice constituting a violation which is 
subject to criminal penalty. 

(e) If the subject matter of the complaint does not come within its 
jurisdiction, or if it is found that the charge does not constitute a violation, the 
board shall notify and inform the complainant in writing with regard to the 
reasons for its inability to act upon the complaint. 

(f) The complainant and the licensee or person regulated may agree to 
resolve the complaint through fmal and binding arbitration pursuant to the 
provisions of chapter 658. In the event of an agreement to arbitrate, the board 
may enter an order dismissing any proceeding instituted pursuant to subsection 
(b); provided that the order of dismissal may be conditioned upon prompt and 
complete compliance with the arbitrator's award. In the event that the licensee 
or person regulated fails to comply with the terms of the arbitrator's award, the 
board may reopen the proceeding and may, after a hearing in conformity with 
chapter 91, order one or more of the remedies set forth in subsection (b). 

Notwithstanding any provision of chapter 658 to the contrary, an 
arbitration agreement entered into pursuant to this section shall be approved by 
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the board, and the parties shall agree on an arbitrator within five days after 
execution of the agreement. If the parties fail to agree on an arbitrator within the 
time above prescribed, the board may appoint an arbitrator from a list of 
arbitrators maintained for that purpose by the department of commerce and 
consumer affairs. [L 1974, c 117, §2; HRS §92-13; ren §92-17; am L 1977, c 94, 
§I; am L 1978, c 158, §I; am L 1982, c 174, §I and c 204, §8; am L 1983, c 181, 
§I; am L 1984, c 45, §3; am imp L 1984, c 90, §I; am L 1985, c 45, §I) 

PART Ill. COPIES OF RECORDS; COST AND FEES 

§92-21 Copies of records; other costs and fees. Except as otherwise 
provided by law, a copy of any public document or record, including any map, 
plan, diagram, photograph, or photostat, which is open to the inspection of the 
public shall be furnished to any person applying for the same by the public 
officer having charge or control thereof upon the payment of the reasonable cost 
of reproducing such copy, which amount shall not be less than 25 cents per 
page, sheet, or fraction thereof. Such reproduction cost shall include, but shall 
not be limited to, labor cost for search and actual time for reproducing, material 
cost, including electricity cost, equipment cost, including rental cost, cost for 
certification, and other related costs. All such fees shall be paid in by the public 
officer receiving or collecting the same to the state director of finance or county 
director of finance or to the agency or department by which the officer is 
employed as government realizations. [L 1921, c 96, §I; RL 1925, §166; am L 
1929, c 166, pt of §I; am L 1931, c 178, §I; RL 1945, pt of §458; am L 1945, c 
248, §I; am L 1949, c 345, §I; am L Sp 1949, c 23, §I; RL 1955, §7-1; am L Sp 
1959 2d, c I, §14; am L 1963, c 114, §I; HRS §92-21; am L 1974, c 145, §2; am 
L 1976, c 212, §3) 

Cross References 

Court documents, see §607-S. 

Case Nota 

Records not otherwise open to lhc public are - opened by Ibis section. 42 H. 14. . ' ' ' 
§92-22 Fees for the use of tu: map tnclngs. The director of taxation 

may contract with any person or firm for the use and other disposition of tax 
map tracings, including copies or prints made therefrom, which have been 
prepared pursuant to section 246-9, under such terms and conditions as the 
director may deem necessary and proper. The director may charge a fee for such 
use and other disposition. The director may regulate the prices charged to the 
general public by the persons or firms using these tracings for copies or prints 
made therefrom. 

For the purposes of this section, the director may, in the director's 
discretion, award the contract or contracts for such use and other disposition of 
these tax map tracings by calling for public bid. 

All moneys received under this section shall be deposited to the general 
fund of the State. [L 1964, c 2, §I; Supp, §7-1.5; HRS §92-22; am L 1977, c 99, 
§I; am imp L 1984, c 90, §I) 

§92-23 Fees charged for real property tu: searches. (a) The director of 
taxation or the director's duly authorized representative may levy and collect a 
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92-23 PUBLIC PROCEEDINGS 

fee from a person or firm when the tax department conducts a real property tax 
search of public records in its custody pursuant to the person's or firm's request; 
provided the fee will not be applicable to an owner or lessee making an inquiry 
concerning the owner's or lessee's own property or property leased to the owner 
or lessee. 

(b) The fee charged for the service shall be determined by the director 
and shall be based upon the cost of providing the service. The person or firm, 
upon request, may be furnished a statement showing the result of the 
examination of the tax department's records. 

(c) All moneys received under this section shall be deposited to the 
general fund of the State. [L 1965, c 145, §I; Supp; §7-1.6; HRS §92-23; am imp 
L 1984, c 90, §I] 

§92-24 Directors of finance and commerce and consumer affairs; fees. 
The director of finance and the director of commerce and consumer affairs each 
shall charge the following fees: 

(I) For administering any oath, $1; 
(2) For preparing every photostat copy of any document on record in his 

office, 50 cents per page or portion thereof; 
(3) For preparing every typewritten copy of any document on record in 

his office, 50 cents per page or portion thereof; 
(4) For preparing a certificate of compliance, $5 for the original 

certificate, and $1 for each additional copy thereof, of which $4 from 
each certificate and 75 cents of each additional copy shall be 
deposited in the special fund authorized by section 416-97, and the 
balance deposited to the general fund of the State; 

(5) For comparing any document submitted for certification, 15 cents 
per page or portion thereof; 

(6) For certifying any document on record in his office, 25 cents for each 
certification; · 

(7) For all other acts and duties, the fees of which are not otherwise 
provided for, such charges as each may from time to time prescribe. 
[CC 1859, §690; RL 1925, §1253; RL 1935, §2212; RL 1945, §5813; 
am L 1949, c 172, §1; RL 1955, §132-14; am L Sp 1959 2d, c 1, §§14, 
15; am L 1963, c 114, §§1, 3; HRS §92-24; am L 1983, c 153, §1] 

Note 

Provisions relating to the deposit of a portion of fees into the special fund authorized by section 
416-97 shall terminate on July l, 1988, at which time the entire amount of fees shall be deposited in 
the general fund. L 1985, c 189, §3. 

§92-25 No fees for copies of pleadings, etc. No fees shall be charged for 
the certification of copies of any pleadings, order or other paper or document 
filed in any court, or process thereon, or any transcript of testimony, upon the 
original filing or issuance thereof, nor for the certification of recor~ on appeal 
in any proceeding in any court. [RL 1925, pt of §166; am L 1929, c 166, pt of§1; 
RL 1945, pt of §458; RL 1955, §7-2; HRS §92-25] 

§92-26 Fees; exemption. One department of the state government shall 
not be required to pay any fee to any other department of the state government 
for the preparation and certification by the latter of any public document, nor 
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PUBLIC AGENCY MEETINGS, • . .::ORDS 92-29 

shall section 92-21 be held to amend or repeal section 94-4. [L 1921, c 96, §2; 
RL 1925, §167; RL 1935, §148; RL 1945, §459; RL 1955, §7-3; HRS §92-26] 

§92-27 Fees to be accounted for. All official and departmental fees shall 
be accounted for and paid over into the public treasury, except fees designated 
and intended to be applied in compensation of the officers receiving the same. 
No public officer in receipt of a salary for the officer's services, shall receive any 
other or further compensation therefor, unless specially allowed by law. [CC 
1859, §1494; RL 1925, §168; RL 1935, §149; RL 1945, §460; RL 1955, §7-4; 
HRS §92-27; am imp L 1984, c 90, §I] 

Case Notes 

Receipt of an additional fee, not provided for by law, violates section. Officer is guilty of 
malfeasance thereby even if accepted in ignorance or mistake of law. 28 H. 733. 

§92-28 State service fees, increase or decrease of. Any law to the 
contrary notwithstanding, the fees or other nontax revenues assessed or charged 
by any board, commission, or other governmental agency, may, with the 
approval of the governor, be increased or decreased by the body in an amount 
not to exceed fifty per cent of the statutorily assessed fee or nontax revenue, in 
order to maintain a reasonable relation between the revenues derived from such 
fee or nontax revenue and the cost or value of services rendered, comparability 
among fees imposed by the State, or any other purpose which it may deem 
necessary and reasonable; provided that the authority to increase or decrease 
fees or nontax revenues shall extend only to the following: chapters 6, 28 (pt 
III), ~6, 92, 94, 142, 144, 145, 147, 150, 171, 188, 189, 191, 192, 231, 269, 271, 
321, 338, 373, 403, 407, 408, 409, 415, 421, 422, 425, 431, 434, 438, 439, 440, 
442, 443A, 447, 448, 450, 452, 453, 455, 456, 457, 458, 459, 460, 461, 463, 464, 
466, 467, 469, 471, 482, 485, 501, 502, 505, 514A, 572, and 574; and provided 
further that this section shall not apply to fees charged by the University of 
Hawaii or to judicial fees as may be set by any chapter mentioned above. [L 
1964, c 32, §2; Supp, §7-4.5; HRS §92-28; am L 1983, c 167, §2] 

Note 

Chaplets 6, 28 (pt III), 191 and 192 are rq>ealed. L.19~, c 167 amendment effective July I, 1987 . 
L 1985, c 270, §4. 'i ' ~ I 

Rnilfon Note 

The reference to an undesignated chapter by L 1983, c 167, §2, is omitted . 

Attorney General Opinions 

Basis against which the 50 per cent maximum is to be applied is the individual fee item or 
individual nontax revenue. Att. Gen. Op. 64-24. 

§92-29 Reproduction of public records on films. Any public officer 
having the care and custody of any record, paper or document may cause the 
same to be photographed, microphotographed, or otherwise reproduced on film. 
The film shall be of durable material and the device used to reproduce the 
record, paper, or document on the film shall be one which accurately reproduces 
the original thereof in all details. [L 1945, c 26, pt of §I; RL 1955, §7-5; HRS 
§92-29] 
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92-30 PUBLIC PROCEEDINGS 

§92-30 Film deemed original record. Such photograph, microphoto
graph, or reproduction on film shall be deemed to be an original record for all 
purposes, including introduction in evidence in all courts or administrative 
agencies. A transcript, exemplification, facsimile, or certified copy thereof shall, 
for all purposes recited herein, be deemed to be a transcript, exemplification, 
facsimile, or certified copy of the original record. [L 1945, c 26, pt of §I; RL 
1955, §7-6; HRS §92-30] 

§92-31 Disposition of original. Such photograph, microphotograph, or 
reproduction on film shall be placed in conveniently accessible files and 
provisions made for preserving, examining and using the same. Thereafter, such 
public officer, after having first received the written approval of the comptroller 
described in section 94-3, may cause such record, paper, or document to be 
destroyed. The comptroller may require, as a prerequisite to the granting of such 
approval, that a reproduction or print of such photograph, microphotograph, or 
reproduction on film, be delivered into the custody of the public archives for 
safekeeping. The comptroller may also require the delivery into the custody of 
another governmental department or agency or a research library of any such 
record, paper, or document proposed to be destroyed under the provisions of 
this section. (L 1945, c 26, pt of §I; RL 1955, §7-7; am L 1959, c 7, §I; am L Sp 
1959 2d, c I, §12; HRS §92-31] 

[PART IV. NOTICE OF PUBLIC HEARINGS] 

[§92-41] Publication of legal notices. Notwithstanding any law to the 
contrary, all governmental agencies scheduling a public hesring shall publish a 
notice in a newspaper which is printed and issued at least twice weekly in the 
county affected by the proposed action, to inform the public of the time, place 
and subject matter of such public hesring. This requirement shall prevail 
whether or not the publication by the governmental agency of a notice of public 
hearing in a newspaper of general circulation is specifically required by law, and 
shall be in addition to other procedures required by law. [L 1972, c 188, §2] 

A-~Opl.- . 
of t. -t ; 

State asency required by section 91-J(a)(l) to pobliab DOtice of hearina must in addition comply ~ 
with publication requirements of this section. Alt. Oeu. Op. 73-12.; \!; · ·· 

This section does not require a public bearing in each county where a notice of public bearing is 
published. AIL Gen. Op. 73-13. 

[PART V.] PUBLIC RECORDS 

Note 

This part, enacted as Part IV, is redesignated. 

§92-50 Definition. As used in this part, "public record" means any 
written or printed report, book or paper, map or plan of the State or of a county 
and their respective subdivisions and boards, which is the property thereof, and 
in or on which an entry has been made or is required to be made by law, or 
which any public officer or employee has received or is required to receive for 
filing, but shall not include records which invade the right of privacy of an 
individual. [L 1975, c 166, pt of §2] 
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FAIR INFORMATION PRAC. E 

Attorney General Opinions 

Applications for licenses are not "public records." Att. Gen. Op. 75·7. 
Referred to generally. Att. Gen. Op. 76-3. 

Hawaii Legal Reporter atadons 

Inspection of public records. 79 HLR 79-0117. 

92-71 

Inspection of building permit application and all related materials, including building plans and 
specifications. 79 HLR 79-0543. 

§92-51 Public records; available for inspection. All public records shall 
be available for inspection by any .person during established office hours unless 
public inspection of such records is in violation of any other state or federal law, 
provided that except where such records are o.pen under any rule of court, the 
attorney general and the responsible attorneys of the various counties may 
determine which records in their offices may be withheld from public inspection 
when such records .pertain to the preparation of the prosecution or defense of 
any action or proceeding, prior to its commencement, to which the State or 
county is or may be a party, or when such records do not relate to a matter in 
violation of law and are deemed necessary for the protection of a character or 
reputation of any .person. [L 1975, c 166, pt of §2; am L 1976, c 212, §4] 

Attorney General Opinloas 

Referred to generally. Att. Gen. Op. 76-3. 

§92-52 Denial of inspection; application to circuit courts. Any .person 
aggrieved by the denial by the officer having the custody of any public record of 
the right to inspect the record or to obtain copies of extracts thereof may apply 
to the circuit court of the circuit wherein the public record is found for an order 
directing the officer to .permit the inspection of or to furnish copies of extracts of 
the public records. The court shall grant the order after hearing upon a fmding 
that the denial was not for just and pro.per cause. [L 1975, c 166, pt of §2] 

[PART VI. GENERAL PROVISIONS] 

• [§92· 71] Political subdivision of the State; applicability. The provisions 
contained in this chapter shall apply to all political subdivisions of the State. 
Provided, however, in the event that any political subdivision of the State shall 
provide by charter, ordinance or otherwise, more stringent requirements relating 
to mandating the openness of meetings, the more stringent provisions of said 
charter, ordinance, or otherwise, shall apply. [L 1976, c 212, §5] 

[CHAPTER 92E] 
FAIR INFORMATION PRACTICE 

(CONFIDENTIALITY OF PERSONAL RECORD) 

SECTION 
92E-l DEFINITIONS 
92E-2 INDIVIDUAL'S ACCESS TO OWN PERSONAL RECORD 

92E-3 EXEMPTIONS AND LIMITATIONS ON INDIVIDUAL ACCESS 

92&4 LIMITATION ON PUBLIC ACCESS TO PERSONAL RECORD 

92E-5 LIMITATIONS ON DISCLOSURE OF PERSONAL RECORD TO OTHER AGENCIES 

92E-6 ACCESS TO PERSONAL RECORD; INITIAL PROCEDURE 

92E-7 COPIES 
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205-3 PLANNING AND ECONOMIC DEVELOPMENT 

amendment as provided in this chapter or order of a court of competent 
jurisdiction based upon any litigation filed prior to July I, 1975, or filed within 
thirty days after service of a certified copy of any final decision and order made 
as part of the commission's 1974 periodic boundary review, whichever occurs 
later. [L 1963, c 205, pt of §2; Supp, §98H-3; am L 1975, c 193, §4; HRS §205-3] 

Revision Note 

"June 2, 1975" substituted for "the effective date of this Act". 

Attorney General Opinions 

Statute contemplates and authorizes changes in classification as originally proposed and as finally 
adopted, and to require new notice and hearing whenever there is any change is too burdensome. 
Att. Gen. Op. 71-2. 

§205-3.1 Amendments to district boundaries. (a) District boundary 
amendments involving land areas greater than fifteen acres shall be processed by 
the land use commission pursuant to section 205-4. 

(b) Any department or agency of the State, and department or agency of 
the county in which the land is situated, or any person with a property interest 
in the land sought to be reclassified may petition the appropriate county land use 
decision-making authority of the county in which the land is situated for a 
change in the boundary of a district involving lands less than fifteen acres 
presently in the agricultural, rural, and urban districts. 

(c) District boundary amendments involving land areas of fifteen acres or 
less, except in conservation districts, shall be determined by the appropriate 
county land use decision-making authority for said district and shall not require 
consideration by the land use commission pursuant to section 205-4. District 
boundary amendments involving land areas of fifteen acres or less in conserva
tion districts shall be processed by the land use commission pursuant to section 
205-4. The appropriate county land use decision-making authority may 
consolidate proceedings to amend state land use district boundaries pursuant to 
this subsection, with county proceedings to amend the general plan, develop
ment plan, zoning of the affected land or such other proceedings. Appropriate 
ordinances and rules to allow consolidation of such proceedings may be 
developed by the county land use decision-making authority. 

(d) The county land use decision-making authority shall serve a copy of 
the application for a district boundary amendment to the land use commission 
and the department of planning and economic development and shall notify the 
commission and the department of the time and place of the hearing and the 
proposed amendments scheduled to be heard at the hearing. A change in the 
state land use district boundaries pursuant to this subsection shall become 
effective on the day designated by the county land use decision-making authority 
in its decision. Within sixty days of the effective date of any decision to amend 
state land use district boundaries by the county land use decision-making 
authority, the decision and the description and map of the affected property 
shall be transmitted to the land use commission and the department of planning 
and economic development by the county planning director. [L 1985, c 230, §3] 

§205-4 Amendments to district boundaries involving land areas greater 
than fifteen acres. (a) Any department or agency of the State, any department 
or agency of the county in which the land is situated, or any person with a 
property interest in the land sought to be reclassified, may petition the land use 
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205-4.5 PLANNING AND ECONOMIC DEVELOPMENT 

other law to the contrary notwithstanding no subdivision of land within the 
agricultural district with soil classified by the land study bureau's detailed land 
classification as overall (master) productivity rating class A or B shall be 
approved by a county unless the said A and B lands within the subdivision shall 
be made subject to the restriction on uses as prescribed in this section and to the 
condition that the uses shall be primarily in pursuit of an agricultural activity. 

Any deed, lease, agreement of sale, mortgage or other instrument of 
conveyance covering any land within the agricultural subdivision shall expressly 
contain the restriction on uses and the condition as prescribed in this section 
which restriction and condition shall be encumbrances running with the land 
until such time that the land is reclassified to a land use district other than 
agricultural district. 

If the foregoing requirement of encumbrances running with the land 
jeopardizes the owner or lessee from obtaining mortgage financing from any of 
the mortgage lending agencies set forth hereinbelow, and said requirement is the 
sole reason for failure to obtain mortgage financing, then such requirement of 
encumbrances shall, insofar as such mortgage financing is so jeopardized, be 
conditionally waived by the appropriate county enforcement officer; provided 
that such conditional waiver shall thereafter become effective only in the event 
that the property is subjected to foreclosure proceedings by the mortgage lender. 

The mortgage lending agencies mentioned hereinabove are the Federal 
Housing Administration, Federal National Mortgage Association, Veterans 
Administration, Small Business Administration, Farmers Home Administra
tion, Federal Land Bank of Berkeley, Federal Intermediate Credit Bank of 
Berkeley, Berkeley Bank for Cooperatives, and any other federal, state or private 
mortgage lending agency qualified to do business in Hawaii, and their respective 
successors and assigns. 

(c) Within the agricultural district all lands, with soil classified by the 
land study bureau's detailed land classification as overall (master) productivity 
rating class C, D, E, or U shall be restricted to the uses permitted for 
agricultural districts as set forth in section 205-5(b). [L 1976, c 199, §I; am L 
1977, c 136, §I; am L 1980, c 24, §3; am L 1982, c 217, §I] 

Revision Note 

"June 4, 1976" substituted for "the effective date of this Act". 

§205-5 Zoning. (a) Except as herein provided, the powers granted to 
counties under section 46-4 shall govern the zoning within the districts, other 
than in conservation districts. Conservation districts shall be governed by the 
department of land and natural resources pursuant to section 183-41. 

(b) Within agricultural districts, uses compatible to the activities de
scribed in section 205-2 as determined by the land use commission shall be 
permitted. Other uses may be allowed by special permits issued pursuant to this 
chapter. The minimum lot size in agricultural districts shall be determined by 
each county through its zoning ordinance, subdivision ordinance or other lawful 
means; provided that the minimum lot size for any agricultural use shall not be 
less than one acre, except as provided herein. If the county finds that 
unreasonable economic hardship to the owner or lessee of land cannot otherwise 
be prevented or where land utilization is improved, the county may allow lot 
sizes of less than the minimum lot size as specified by law for Jots created by a 
consolidation of existing lots within an agricultural district and the resubdivision 
thereof; provided that the consolidation and resubdivision do not result in an 
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LAND USE 205-5.1 

increase in the ·number of lots over the number existing" prior to consolidation; 
provided further that in no event shall a lot, which is equal to or exceeds the 
mininium lot size of one acre be less than that· minimum after the consolidation 
and resubdivision action. The county may also allow lot sizes of less than the 
minimum lot size as specified by law for lots created or used for public, private 
and quasi-public utility purposes and for lots resulting from the subdivision of 
abandoned roadways and railroad easement. 

(c) Unless authorized by special permit issued pursuant to this chapter, 
only the following uses shall be permitted within rural districts: 

(I) Low density residential uses; 
(2) Agricultural uses; and 
(3) Public, quasi-public, and public utility facilities. 
In addition, the minimum lot size for any low density residential use shall 

be one-half acre and there shall be but one dwelling house per one-half acre, 
except as provided for in section 205-2. [L 1963, c 205, pt of §2; Supp, §98H-5; 
HRS §205-5; am L 1969, c 232, §I; am L 1977, c 140, §2; am L 1978, c 165, §I] 

Attorney General Opinions 

Minimum lot size in agricultural districts. Att. Gen. Op. 62~33. 
Cited in opinion that enforcement of land uses in conservation districts lies with department of 

land and· natural resources, and not with counties. Att. Gen. Op. 70-22. 

§205-5.1 Geothermal resource subzones. (a) Geothermal resource 
subzones may be designated within the urban, rural, agricultural, and conserva
tion land use districts established under section 205-2. Only those areas 
designated as geothermal resource subzones may be utilized for geothermal 
development activities in addition to those uses permitted in each land use 
district under this chapter. Geothermal development activities may be permitted 
within urban, rural, agricultural, and conservation land use districts in 
accordance with this chapter. "Geothermal development activities" means the 
exploration, development, or production of electrical energy from geothermal 
resources. 

(b) The board of land and natural resources shall have the responsibility 
for designating areas as geothermal resource subzones as provided under section 
205-5.2; except that the total area within an agricultural district which is the 
subject of a geothermal mining lease approved by the board of land and natural 
resources, any part or all of which area is the subject of a special use permit 
issued by the county for geothermal development activities, on or before May 
25, 1984, is hereby designated as a geothermal resource subzone for the duration 
of the lease. The designation of geothermal resource subzones shall be governed 
exclusively by this section and section 205-5.2, except as provided therein. The 
board shall adopt, amend, or repeal rules related to its authority to designate 
and regulate the use of geothermal resource subzones in the manner provided 
under chapter 91. 

The authority of the board to designate geothermal resource subzones shall 
be an exception to those provisions of this chapter and of section 46-4 
authorizing the land use commission and the counties to establish and modify 
land use districts and to regulate uses therein. The provisions of this section shall 
not abrogate nor supersede the provisions of chapters 182 and 183. 

(c) The use of an area for geothermal development activities within a 
geothermal resource subzone shall be governed by the board within the 
conservation district and, except as herein provided, by state and county 
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CHAPTER 343 
ENVIRONMENTAL IMPACT STATEMENTS 

SECTION 

3~3-J FINDINGS AND PURPOSE 

34).2 DEFINITIONS 

J.tJ.j PUBLIC RECORDS AND NOTICE 

).43A REPEALED 

).4)., APPLICABILITY AND REQUIREMENTS 

343-6 RULES 
343-7 liMITATION OF AcnONS 

343·8 SEVERABILITY 

Note 

Effect of 1983 •mendments. see L 1983, c 140, Ull to 14. 

§343-l Findings and purpose. The legislature finds that the quality of 
humanity's environment is critical to humanity's well being, that humanity's 
activities have broad and profound effects upon the interrelations of all 
components of the environment, and that an environmental review process will 
integrate the review of environmental concerns with existing planning processes 
of the State and counties and alert decision makers to significant environmental 
effects which may result from the implementation of certain actions. The 
legislature further finds that the process of reviewing environmental effects ,is 
desirable because environmental consciousness is enhanced, cooperation atid 
coordination are encouraged, and public participation during the review process 
benefits all parties mvolved and society as a whole. 

It is the purpose of this chapter to establish a system of environmental 
review which will ensure that environmental concerns arc given appropridtc 
consideration in decision making along with economic and technical considera-
tions. [L 1979, c )Q7, §1(1); am L 1983, c 140, §4) 1 

§343-2 Definitions. As '"ed in this charter unless the context otherwise 
' rcqu~res: 

'"Acceptance" means a formal delermination that the document requirtd 
to be filed pur;uant to section 343-5 fulfills the defmition of an environmental 
imp~ct statement. adequately describes identifiable en\'ironmental impacts, and 
satisfactorily responds to comments received during the review of the statement. 

"Action" means any program or project to be initiated by any agency or 
applicant. 

"Agency" means any department, office, board, or commission of the state 
or county government which is a part of the executive branch of that 
government . 

.. Applicant" mean~ any per~on who, pursuant to statute, ordinance, or 
rule, officially requests approval for a proposed action. 

"Approval" means a discretionary consent required from an agency prior 
to actual implementation of an action . 

.. Council .. means the environmental council. 

"Discretionary consent" m~ans a consent, sanction, or recommendation 
from an agency for which judgment and free will may be exercised by the issuing 
agency, as distinguished from a ministerial consent . 

.. Environmental assessment .. means a written evaluation to determine 
whether an action may have a significant effect. 

.. Environmental impact statement" or "stall.:mt!nl'' means an infom1ational doc
ument prepared in compliance with the rub adopted under :.cction 343-6 and whi<:h 
discloses the environmental effects of a proposed action, effects of a proposed 
action on the economic and social welfare of the communily and State. effects of 
lhe economic at.:tivities arising out of the proposed aclion. measures proposed to 
minimize adver~e t!ffects. and altcrni.Jtivcs to the action and their environmental 
effects. 

The initial statement filed for public review shall be referred to as the dmft 
Slalement and shall be distinguished from the fimtl statement which is the document 
that has incorporatc:d the public's comments and the responses to those comments. 
The final statement is the document that shall 1><: cvaltlitled for acceptability by the 
n:spective accepting authority. 

"Helicopter facility" means any area of land or water which is used, or intended 
for use for the landing or takeoff of helicopters; and any appunenant areas which 
are used, or intended for use for helicopter related activities or rights-of-way. 

•·Negative declaration'' means a detennination based on an environmental 
assessment that the subject action will not have a significant effect and, then:fore, 
will not require the pn:paration of an environmental impact statement. 

"Office" means the office of environmental quality control. 
"Person" includes any individual, partnership, firm, association, trust, 

estate, private corporation, or other legal entity other than an agency. 
"Significant effect" means the sum of effects on the quality of the 

environment, including actions that irrevocably commit a natural resource, 
curtail the range of beneficial uses of the environment, are contrary to the State's 
environmental policies or long-term environmental goals as established by law, 
or adversely affect the economic or social welfare. [L 1974, c 246, pt of §I; am 
and ren L 1979, c 197, § 1(2); am L 1983, c 140, §S) 

Retialoa Note 

Nurr.eric designations deleted. 

AHOn<J Geaeral Optalou 

"Action" includes a subdivision proposal. Au. Gen. Op. ·75-14. 
"Action" includes i.ssuance of buildina permits. Att. Gen. Op. 75-15. 

Cue Notes 

Sufficiency of an environmental impact statement. 59 H. 156, 577 P.2d 1116. 

§343-3 Public records and notice. All statements and other documents 
prepared under this chapter shall be made available for inspection by the public 
during established office hours. 



The office shall inform the public of notices filed by agencies of 
determinations that statements are required or not required, of the availability of 
statements for review and comments, and of the acceptance or nonacceptance of 
statements. The office shall inform the public by the publication of a periodic 
bulletin to be available to persons requesting this information. The bulletin shall 
be available through the office and public libraries. [L 1974, c 246, pt of§ 1; ren 
L 1979, c 197, §1(3); am L 1983, c 140, §6) 

§343-4 REPEALED. L 1983, c 140, §7. 

§343-5 Applicability and requirements. (a) Except as otherwise pro
vided. an environmental assessment shall be required for actions which: 

(1) Propose the use of state or county lands or the use of state or county 
funds, other than funds to he used for feasibility or planning studies for 
possible future programs or projects which the agency has not approved, 
adopted, or funded, or funds to he used for the acquisition of unimproved 
real propeny; provided that the agency shall consider environmental 
factors and available alternatives in its feasibiHty or planning studies; 

(2) Propose any use within any land classified as conservation district by 
the state land use commission under chapter 205; 

(3) Propose any use within the shoreline area as defined in section 205A-
41; 

(4) Propose any use within any historic site as designated in the National 
Register or Hawaii Register as provided for in the Historic Preservation 
Act of 1966, Public Law 89-665, or chapter 6E; 

(5) Propose any use within the Waikiki area of Oahu, the boundaries of 
which are delineated in the land use ordinance as amended, establishing 
the "Waikiki Special District"; 

(6) Propose any amendments to existing county general plans where such 
amendment would result in designations other than agriculture, conser
vation, or preservation, except actions proposing any new county general 
plan or amendments to any existing county general plan initiated by a 
county; 

(7) P10poee any reclassification of any land classified as conservation district 
by the Illite land use commission tulder chapter 205; and 

[(8) I Propoee the conatruction of new, or the expansion or modification of 
existing helioop(er facilities within the state which by way of their ac
tivities may affect any land classified as conservation district by the state 
land use commission under chapter 205; the shoreline area as defined 
in section 205A-41; or, any historic site as designated in the National 
Registel' or Hawaii Register as provided for in the Historic Preservation 
Act of 1966, Public Law 89-665, or chapter 6E; or, until the statewide 
historic places inventory is completed, any historic site found by a field 
reconnaissance of the tU'C8 affected by the helicopter facility and which 
is under consideration for placement on the National Register or the 
Hawaii Register of Historic Places. 

(b) Whenever an agency proposes an action in subsection (a). other than 
feasibility or planning studies for possible future programs or projects which the 
agency has not approved, adopted, or funded, or other than the use of state or 
county funds for the acquisition of unimproved real propeny, which is not a specific 
type of action declared exempt under section 343-6, that agency shall prepare an 
environmental assessment for such action at the earliest practicable time to determine 
whether an environmental impact statement shall be required. A statement shall be 
required if the agency ftnds that the proposed action may have a significant effect 
on the environment. The agency shall file notice of such determination with the 
off~ee which, in tum, shall publish the agency determination for the public's in
formation pursuant to section 343-3. The draft and final statements, if required, 
shall be prepared by the agency and submitted to the office. The draft statement 
shall be made available for public review and comment through the offrce for a 
period of fony-five days. The office shall inform the public of the availability of 
the draft statement for public review and comments pursuant to section 343-3. The 
agency shall respond in writing to comments received during the review and prepare 
a final statement. The office, when requested by the agency, may make a recom
mendation as to the acceptability of the final statement. The final authority to a.:.:cpt 
a final statement shall rest with: 

(1) Tbe governor, or the governor's authorized representative, whenever an 
action proposes the use of state lands or the use of state fund' or, 
whenever a state agency proposes an action within the categoric> in 
subsection (a); or 

(2) The mayor, or the mayor's authoriz.ed representative, of the "'spective 
county whenever an action proposes only the use of county lands or 
county funds. 

Acx:eptance of a required final statement shall be a condition precedent to 
implernentalion of the proposed action. Upon acceptance or nonacceptance of the 
final statement, the governor or mayor, or the governor's or mayor's authorized 
reptesulbllive, shall file notice of such determination with the office. The ol'foce, 
in tum, shall publish the determination of acceptance or nonacceptance pursuant 
10 section 343-3. 

(c) Whenever an applicant proposes an action specified by subse.:tion (a) 
which requires approval of an agency, and which is not a specific type of action 
declared exempt under section 343-6, the agency receiving the request for approval 
sball JftPUe an environmental usessment of such proposed action 81 the earliest 
pncticable time to delennine whether an environmental impact statement shall be 
required. A Slalement shall be required if the agency finds thai the proposed action 
may have a signifiCBIIt effect on the environment. The agency shall file notice of 
such determination with the office which, io tum, shall publish the agency deter· 
mioalion for the public's information pursuant to section 343-3. The draft and final 
statements, if required, shall be. prepared by the applicant, who sha11 file Ibex 
stalements with the office. The draft statement shall be made available for public 
review and comments through the office for a period of fony-five days. The office 
shall inform the public of the availability of the draft statement for public review 
and comments pursuant to section 343-3. The applicant shall respond in writinR to 



commems received during the review and prepare a final statement. The office, 
when requested by the applicant or agency, may make a recommendation as to the 
acceptabilily or the final statement. The authority to accept a final statement shall 
rest with the agency receiving the request for approval. Acceptance of a required 
final statement shall be a condition precedent to approval of the request and com
mencement of proposed action. Upon acceptance or nonaccepl8Dce of the final 
statement, the agency shall file notice of such determination with the office. The 
office, in tum, shall publish the determination of accepl8Dce or nonaccepl8Dce of 
the final statement pursuant to section 343-3. The agency receiving the request, 
within thirty days of receipt of the final statement, shall notify the applicant and 
the office of the acceptance or nonacceptance of the final statement. The final 
statement shall be deemed to be accepted if the agency fails to accept or not accept 
the final statement within thirty days after receipt of the final statement; provided 
that the thirty-day period may be extended at the request of the applicant for a 
period not to exceed fifteen days. 

In any acceptance or nonacceptance, the agency shall provide the applicant 
with the specific findings and reasons for its determination. An applicant, within 
sixty days after nonacceptance of a final statement by an agency, may appeal the 
nonacceptance to the environmental council, which, within thirty days of receipt 
of the appeal, shall notify the applicant of the council's determination. In any 
affirmation or reversal of an appealed nonacceptance, the council shall provide the 
applicant and agency with specific findings and reasons for its determination. The 
agency shall abide by the council's derision. 

(d) Whenever an applicant simultaneously requests approval for a 
proposed action from two or more agencies and there is a question as to which 
agency has the responsibility of preparing the environmental assessment, the 
office, after consultation with the agencies involved, shall determine which 
agency shall prepare the assessment. 

(e) In preparing an environmental assessment, an agency may consider 
and, where applicable and appropriate, incorporate by reference, in whole or in 
part, previous determinations of whether a statement is required and previously 
accepted statements. The council, by rules, shall establish criteria and proce
dures for the use of previous determinations and statements. 

(f) Whenever an action is subject to both the National Environmental 
Policy Act of 1969 (Public Law 91-190) and the requirements of this chapter, 
the office and agencies shall cooperate with federal agencies to the fullest extent 
possible to reduce duplication between federal and state requirements. Such 
cooperation, to the fullest extent possible, shall include joint environmental 
impact statements with concurrent public review and processing at both levels of 
government. Where federal law has environmental impact statement require
ments in addition to but not in conflict with this chapter, the office and agencies 
shall cooperate in fulfilling these requirements so that one document shall 
comply with all applicable laws. 

(g) A statement that is accepted with respect to a particular action shall 
sati,fy the requirements of this chapter and no other statement for that proposed 
acti•m shall be required. [L 1974, c 246, pi of §I; am and ren L 1979, c 197, 
~I(') and !6); am L 1980, c 22. §I; am L 1983, c 140, §8; am imp L 1984, c 90, 
~I] 

CaR Notes 

Law contemplates consideration of secondary and nonphysical aspects or propos.~~!, indudana 
socio-economic consequences. 63 H. 4~3. 629 P.2d 11~. 

Requirements not applicable to project pending when law took effect unless aacnc:y requested 
statement 6~ H. 4~3, 629 P.ld 1134. 

Constru~·ucn and use or home and underground utilities near Paiko laJoon wildlife sanctuary. 64 
H ~-:-. 6-'t' r ~d 1~8. 
En~ tronr:J<"~ltJ\ assessment required before land use commission can rccla~sary con!tC~&tlon land 

w o1hc:r U>l'' 65 H. 133, 648 P.2d 702. 

Hawaii Lepl Reporter Citations 

D(·~·T\l••n "H preparation or EIS. 79 HLR 790667. 

AHorney General Opink»M 

Amendment!> 10 nmmy development phan'; when t'D11inuun~·ntal a~M:'ismc:nl!> rt"~.~uare.J AU. Gal. Op 

85·:10. 
Applu.:ahlc: tu hnu!'!lllg Jc11elo~d under \.·hapll.:r J5~i An (icn. Op. Kh-1 J. 

§343-6 Rules. (a) After consultation with the affected agencies, the council 
shall adopt. amend, or repeal necessary rules for the purposes of this chapter in 
accordance with chapter 91 including, but not limited to, rules which shall; 

(I) Prescribe the contents of an environmental impact siatement; 
(2) Prescribe the procedures whereby a group of proposed actions may be 

treated by a single statement; 
(3) Pre.<cribe procedures for the preparation and contents of an environmental 

assessment~ 

(4) Prescribe procedures for the submission, distribution, review, accepcance 
or nonaccepl8Dce, and withdrawal of a statement; 

(5) Prescribe procedures to appeal the nonacceptance of a statement to the 
environmental council; 

(6) Establish criteria to determine whether a statement is acceptable or 001; 
(7) Establish procedures whereby specitic types of actions, because they 

will probably have minimal or no sigmtlcant effects on the environment. 
are declared exempt from the preparation of an llSsessment; 

(8) Prescribe procedures for informing the public of determiruttions that • 
statement is either required or not required, for informing the public of 
the availability of draft statements for review and comments, and for 
informing the public of the acceptance or nonacceptance of the final 
statement; and 

(9) Prescribe the contents of an environmental assessment. 



(b) At least one public hearing shall be held in each county prior to the final 
adoption, amendment, or repeal of any rule. (L 1974, c 246, pt of§ I; am and ren 
L 1979, c 197, §1(7); am L 1983, c 140, §9; am L 1986, c 186, §2; am L 1987. 
cl87,§31 

Cast: Note' 

Court has no jurisdiction over actions miuated aftc=r time lim1t. 64 H 120, t,J7 P.ld 776. 

§343·7 Limitation of actions. (a) Any judicial proceeding, the subject 
of which is the lack of assessment required under section 343-5, shall be initiated 
within one hundred twenty days of the agency's decision to carry out or approve 
the action, or, if a proposed action is undertaken without a formal determination 
by the agency that a statement is or is not required, a judicial proceeding shall 
be instituted within one hundred twenty days after the proposed action is 
started. The council or office, any agency responsible for approval of the action, 
or the applicant shall be adjudged an aggrieved party for the purposes of 
bringing judicial action under this subsection. Others, by court action, may be 
adjudged aggrieved. 

(b) Any judicial proceeding, the subject of which is the determination 
that a statement is or is not required for a proposed action, shall be initiated 
within sixty days after the public has been informed of such determination 
pursuant to secrion 343-3. The council or the applicant shall be adjudged an 
aggrieved party for the purposes of bringing judicial action under this 
subsection. Others, by court action, may be adjudged aggrieved. 

(c) Any judicial proceeding, the subject of which is the acceptance of an 
environmental impact statement required under section 343-5, shall be initiated 
within sixty days after the public has been informed pursuant to section 343-3 of 
the acceptance of such statement. The council shall be adjudged an aggrieved 
party for the purpose of bringing judicial action under this subsection. Affected 
agencies and persons who provided written comment to such statement during 
the designated review period shall be adjudged aggrieved parties for the purpose 
of bringing judicial action under this subsection; provided that the contestable 

. issues shall be limited to issues identified and discussed in the written comment. 
[L 1974, c 246, pt of§l; am and ren L 1979, c 197, §1(8); am L 1983, c 140, §10] 

§343·8 Se•erablllty, If any provision of this chapter or the application 
thereof to any person or circumstance is held invalid, such invalidity shall not 
affect other provisions or applications of this chapter which can be given effect 
without the invalid provision or application; and to this end. the orovisions of 

. this chapter are declared to be severable. [L 1974, c 246, pt of §I; ren L 1979, c 
197, §1(9)] 
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Rules -llepealinq Environmental Quality Co11111iuion 
Environmental Impact Statement Requlations and 
Adoptinq Chapter 200 of Title 11, Administrative 
Rules. 

SUMMARY 

1. Environmental Quality Commission 
Environmental Impact Statement Regulati,ns effective 
6/2/75; is repealed. 

2. Chapter 200 of Title 11, Administrative 
Rules, entitled "Environmental Impact Statement 
Rules• is adopted. 



Environmental Quality Co~iasion Enviro~ntal Impact 
Statement Requlationa effective 612175; REPEALED 
( "'\ ) 

J • .., • 

•• 



TITLE 11 

DEPARTMENT OF HEALTH 

CHAPTER 200 

ENVIRONMENTAL IMPACT STATEMENT RULES 

Subchapter l Purpose 

§11-200-1 Purpose 

Subchapter 2 Definitions 

§11-200-2 Definitions 

Subchapter 3 Perio~ic Bulletin 

§11-200-3 Periodic bulletin 

Subchapter 4 Responsibilities 

§11-200-4 Identification of accepting authority 

Subchapter 5 Applicability 

$11-200-5 
§11-200-6 
§11-200-7 

su-2oo-s 

Agency actions 
Applicant actions 
Multiple or phased applicant or agency 
actions 
Exempt classes of actions 

Subchapter 6 Determination of Significance 

§11-200-9 

§11-200-10 
§11-200-11 
511-2oo-12 
Sll-200-13 

Early assessment: agency actions, 
applicant actions 
Contents of environmental assessment 
Notice of determination 
Significance criteria 
Consideration of previous 
determinations and accepted EIS's 

Subchapter 7 Preparation of Draft and Final EIS 

§11-200-14 
Sll-200-15 

General 
Consultation prior to filing EIS 



Sll-2oo-16 
Sll-200-17 
sn-2oo-18 
Sll-200-19 
§11-200-20 
§ll-2oo-21 
511-200-22 
511-2oo-23 

Content requirements 
Content requirements; Draft EIS 
Content requirements; Final EIS 
EIS style 
Filing of EIS 
Distribution 
Public review 
Acceptability 

Subchapter 8 Appeals 

Sll-200-24 Appeals to the council 

Subchapter 9 NEPA 

§11-200-25 NEPA actions: applicability to 
chapter 343, Hawaii Revised Statutes 

Subchapter 10 Supplemental Statements 

§11-200-26 
§11-200-27 
§11-200-28 
Sll-200-29 

General 
Determination of applicability 
Contents 
Procedures 

Subchapter 11 Severability 

§ 11-200-30 Severability 

Historical Note: Chapter 11-200, Administrative 
Rules, is based substantially on the Environmental 
Impact Statement Regulations of the Environmental 
Quality Commission. 
[Eff. 612175; R mums 1 

SUBCHAPTER 1 

PURPOSE 

§11-200-1 Purpose. Chapter 343, Hawaii Revised 
statutes, establishes a system of environmental 
review at the state and county levels which shall 
ensure that environmental concerns are given 
appropriate consideration in decision making along 

200-2 

. , 



su-2oo-2 

with economic and technical considerations. The 
purpose of this chapter is to provide agencies and 
persons with procedures, specifications of contents 
of environmental impact statements and criteria and 
definitions of statewide application. 
[Eff. tl~ U. ] (Auth: HRS §343-6) (Imp: HRS 
§§343-1, 343-6) 

SUBCHAPTER 2 

DEFINITIONS 

§11-200-2 Definitions. As used in this chapter: 
"Acceptance" means a formal determination that 

the document required to be filed pursuant to chapter 
343, Hawaii Revised Statutes, fulfills the 
definitions and requirements of an environmental 
impact statement, adequately describes identifiable 
environmental impacts, and satisfactorily responds to 
comments received during the review of the 
statement. Acceptance does not mean that the action 
is environmentally sound or unsound, but only that 
the document complies with chapter 343, Hawaii 
Revised Statutes, and this chapter. 

"Accepting authority• means the final official or 
agency that determines the acceptability of the EIS 
document. 

"Action• means any program or project to be 
initiated by an agency or applicant, other than a 
continuing administrative activity such as the 
purchase of supplies and personnel-related actions. 

"Agency• means any department, office, board, or 
commission of the state or county government which is 
part of the executive branch of that government. 

•Applicant• means any person who, pursuant to 
statute, ordinance, or rule, officially requests 
approval from an agency for a proposed action. 

"Approval" means a discretionary consent required 
from an agency prior to actual implementation of an 
action. Discretionary consent means a consent, 
sanction, or recommendation from an agency for which 
judgment and free will may be exercised by the 
issuing agency, as distinguished from a ministerial 
consent. Ministerial consent means a consent, 
sanction, or recommendation from an agency upon a 
given set of facts, as prescribed by law or rule 
without the use of judgment or discretion. 
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·council" or "£C• means the environmental 
counci 1. 

•Emergency action• means a sudden unespeeted 
occurrence demanding immediate action to prevent or 
mitiqate loss or damaqe to life, health, property, or 
essential public services. 

"Environment• means humanity's ."surroundings. 
inclusive of all the physical, econonuc and social 
conditions that exist within the area affected by a 
proposed action, including land, human and animal 
communities, air, water, minerals, flora, fauna, 
ambient noise, and objects of historic or aesthetic 
significance. 

"Environmental assessment• means a written 
evaluation to determine whether an action may have a 
significant environmental effect. 

"Environmental impact• means an effect of any 
kind, whether immediate or delayed, on any component 
of the whole of the environment. 

"Environmental impact statement• or •statement• 
or ·us· means an informational document prepared in 
compliance with chapter 343, Hawaii Revised Statutes, 
and this chapter and which discloses the 
environmental effects of a proposed action, effects 
of a proposed action on the economic and social 
welfare of the community and state, effects of the 
economic activities arising out of the proposed 
action, measures proposed to minimize adverse effects 
and alternatives to the action and their 
environmental effects. 

"Environmental impact statement preparation 
notice• or "tiS preparation notice• means a document 
informing the office of an agency . determination, 
after an environmental assessment, that the 
preparation of an environmental impact statement is 
required. 

"Exempt classes of action• means exceptions from 
the requirements of chapter 343, Hawaii Revised 
Statutes, for a class of actions, based on a 
determination that the class of actions will probably 
have a minimal or no significant effect on the 
environment. 

"Exemption notice• means a brief notice filed by 
the proposing agency, in the case of a public action, 
or the agency with the power of approval, in the case 
of a private action, when it has determined that the 
proposed project is an exempt or emergency project. 
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"NEPA" means the National 
Act of 1969, Public Lav 

Environmental 
91-190, 42 

Pol icy 
u.s.c. 

§§4321-4347, as amended. 
"Negative declaration• means a determination by 

an agency that a given action not otherwise esempt 
does not have a significant effect on the environment 
and therefore does not require the preparation of an 
EIS. 

"Office• means the office of environmental 
quality control. 

"Person• includes 
firm, association, 
corporation, or other 
agency. 

any individual, partnership, 
trust, estate, private 

legal entity other than an 

"Significant effect• or "siqnificant impact• 
means the sum of effects on the quality of the 
environment, including actions that irrevocably 
commit a natural resource, curtail the range of 
beneficial uses of the environment, are contrary to 
the state's environmental policies or long-term 
environmental goals and guidelines as established by 
law, or adversely affect the economic or social 
welfare, or are otherwise enumerated in section 
11-200-9 of this chapter. [Eff. tiC 0 I 1~ ) 
(Auth: HRS §343-6) (Imp: HRS §§343-2, 343-6) 

SUBCHAPTER 3 

PERIODIC BULLETIN 

§11-200-3 Periodic bulletin. (a) The office 
shall inform the public through the publication of a 
periodic bulletin of: 

(1) Notices filed by agencies of determinations 
that statements are required or not required; 

(2) The availability of statements for review 
and comments; 

(3} The acceptance 
s"t!atements; and 

or non-acceptance of 

(4) Other notices required by the rules of the 
counci 1. 

(b) The bulletin 
person upon request. 
also be sent to the 
depositories 
[Eft. ·c·~ ~ , .:~: 
§§343-3'", 343-6) 

] 

shall be made available to any 
Copies of the bulletin shall 

state library system and other 
or clearinghouses. 

(Auth: HRS S343-6) (Imp: HRS 
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SUBCHAPTER 4 

RESPONSIBILITIES 

Sll-200-4 Identification of accepting 
authority. (a) Whenever an agency 
action, the final authority to accept 
shall rest with: 

proposes an 
a statement 

(l) The governor, or an authorized 
representative, whenever an action proposes 
the use of state lands or the use of state 
funds or, whenever 1 state egency proposes 
an action within section ll-200-6(b); or 

(2) The mayor, or tn authorized representative, 
of the respective county whenever an action 
proposes only the use of county lands or 
county funds. 

(b) The authority for requiring statements and 
for accepting any required statements that have been 
prepared shall rest with the agency initially 
receiving the request for an approval. In the event 
that an applicant simultaneously requests approval 
from two or more agencies and these agencies are 
unable to agree as to which agency has the 
responsibility for complying with section 343-5(c), 
Hawaii Revised Statutes, the office, after 
consultation with the agencies involved, shall 
determine which agency is responsible. In making the 
determination, the office shall take into 
consideration, including but not limited to, the 
following factors: 

(1) The agency with the greatest responsibility 
for supervising or approving the action as a 
whole; 

(2) The agency that can most adequately fulfill 
the requirements of chapter 343, Hawaii 
Revised Statutes, and this chapter; 

(3) The agency that has special expertise or 
access to information; and 

(4) The extent of participation of each agency 
in the action. [Eff. II~ U IJI ) 
(Auth: HRS §343-6} (Imp: HRS §§343-5, 343-6) 
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SUBCHAPTER 5 

APPLICABILITY 

Sll-200-5 Agency actions. (a) In determining 
which agency proposed act ions are subject to chapter 
343, Hawaii Revised Statutes, the agency shall assess 
at the earliest practicable time the significance of 
environmental impacts in its action, including the 
overall. cumulative impact; related ~=tiona in the 
region; and further actions contemplated. 

(b) The applicability of chapter 343, Hawaii 
Revised Statutes, to specific agency proposed actions 
is conditioned by the agency's proposed use of state 
or county lands or funds. Therefore when an agency 
proposes to implement an action to use state or 
county lands or funds, it shall be subject to the 
provisions of chapLr 343, Hawaii Revised Statutes, 
and this chapter. 

(c) Use of state or county funds shall include 
any form of funding assistance flowing from the state 
or county, and use of state or county lands includes 
any use (title, lease, permit, easement, licenses, 
etc.) or entitlement to those lands. 

(d) For agency actions, chapter 343, Hawaii 
Revised Statutes, exempts from applicability any 
feasibility or planning study for possible future 
programs or projects which the agency has not 
approved, adopted, or funded. Nevertheless, if an 
agency is studying the feasibility of a proposal, it 
shall consider environmental factors and available 
alternatives and disclose those considerations in any 
assessment and subsequent statement. If, however, 
the planning and feasibility studies involve testing 
or other actions which may have a significant 
physical impact on the environment, then an 
en vi ro~tal assessment sha 11 be prepared. 
[Eff. ., US ] (Auth: HRS §343-6) (Imp: HRS 
§§343-S(b), 343-6) 
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sn-2oo-6 
Hawaii Revised 

Applicant ac:tign.s. (a) Ch<'pter 343, 
Statutes, shall apply to persons who 

ace: 
(l) Proposing to implement actions which are 

either located in certain .specified areas; or 
(2) Proposing certain types of amendments to 

ezistinq county general plans and which 
require approval of an agency prior to 
proceeding with its action. 

(b) Chapter 343, Hawaii Revised Statutes, 
establishes certain classes of action which subject 
an applicant to an EIS requirement, provided that 
approval of an agency shall be required and that the 
aqency finds that the proposed action may have 
significant environmental effects. Chapter 343, 
Hawaii Revised Statutes, refers to five geographical 
designations and two administrative categories. 

(l) The five geographical designations are: 
(A) The use of state or county lands; 
(B) Any use within any land classified as 

conservation district by the state land 
use commission under chapter 205, 
Hawaii Revised Statutes; 

(C) Any use within the shoreline area as 
defined in section 205-31, Hawaii 
Revised Statutes; 

(D) Any use within any historic site as 
designated in the national register or 
Hawaii register; and 

(E) Ally use within the Wailtilti-Diamond Head 
area of Oahu, the boundaries of which 
are delineated on the development plan 
for the Kalia, Waikiki, and Diamond 
Kead areas, as shown on the map 
designated as portion of the 1967 City 
and County of Honolulu General Plan 
Development Plan Wailtiki-Diamond Head 
(Section A); 

(2) The two administrative cateqof1es ate: 
(A) Any amendment to existing county 

general plans where the amendment would 
result in designations other than 
agriculture, conservation, or 
preservation (actions initiated by a 
county which proposes a new county 
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general plan or amendments to any 
esisting county general plan are 
escepted}; and 

(B) The use of state or county funds, other 
than funds to be used for feasibility 
or planning studies for possible future 
programs or projects whicb the agency 
has not approved, adopted, or funded, 
or funds to be used for the acquisition 
of unimproved real property; provided 
that the agency shall consider 
environmental factors and available 
alternatives in its feasibility or 
planning studies. 
[Eff. ·--o~ • 1 (Auth: 
HRS §343-6) (Imp: HRS SS343-5, 343-6) 

§ll-200-7 Multiple or phased applicant or agency 
actions. A group of actions proposed by an agency or 
an applicant shall be treated as a single action 
when: 

(1) 

(2) 

(3} 

(4} 

The component actions are phases 
increments of a larger total undertaking; 

or 

An individual project is a necessary 
precedent for a larger project; 
An individual project represents a 
commitment to a larger project; or 
The actions in question are essentially 
identical and a single statement will 
adequately address the impacts of each 
individual action and those of the group of 
actions as a whole. [Eff. UC 11 • 1 
(Auth: HRS §343-6) (Imp: HRS $343-6) 

Sll-200-8 Exempt classes of action. (a) 
Chapter 343, Hawaii Revised Statutes, states that a 
list of classes of actions shall be drawn up which, 
because they wi 11 probably have minima 1 or no 
significant effect on the environment, shall 
generally be esempted from the preparation of an 
environmental assessment. Actions exempt from the 
preparation of an environmental assessment under this 
section are not exempt from complying with any other 
applicable statute or rule. The following list 
represents exempt classes of action: 
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(1) Operations, repairs or maintenance of 
ezistinq structures, facilities, equipment, 
or topographical features, involving 
neqliqible or no expansion or change of use 
beyond that previously ezistinq; 

(2) Replacement or reconstruction of ezistinq 
structures and facilities where the new 
structure will be located generally on the 
same site and will have substantially the 
same purpose, capacity, density, height, and 
dimensions as the structure replaced; 

(3) Construction and location of single, new, 
sma 11 faci 1 it ies or structures and the 
alteration and modification of same and 
installation of new;: small, equipment and 
facilities and the alteration and 
modification of same including but not 
limited to: 
(A} Single family residences not in 

conjunction with the building of two or 
more such units; 

(.B) Multi-unit structures designed for not 
more than four dwelling units if not in 
conjunction with the building of two or 
more such structures; 

(C) Stores, offices and restaurants 
designed for total occupant load of 
twenty per sons or less, if not in 
conjunction with the building of two or 
more such structures; and 

(D) Water, sewage, electrical, gas, 
telephone, and other essential public 
utility services extensions to serve 
such structures or facilities; and 
accessory or appurtenant structures 
including garages, carports, patios, 
swimming pools, and fences; 

(4) Minor alterations in the conditions of land, 
water, or vegetation; 

(5) Basic data collection, research, 
ezperimental management, and resource 
evaluation activities which do not result in 
a serious or major cHsturbance to an 
environmental resource; 

(6) Construction or placement of minor 
structures accessory to existing facilities; 
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u partitions, plumbing, and 
conveyances; 
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thinqs such 
electrical 

(8) Demolition of structures, except those 
structures located on any historic site as 
designated in the national register or 
Hawaii register as provided for in the 
National Historic Preservation Act of 1966, 
Public Law 89-665, 16 U.S.C. §§470, as 
amended, or chapter 6E, H .. waii Revised 
Statutes; and 

(9) zoning variances except: use, 
height, parking requirements and 
set-back variances. 

density, 
shoreline 

(b) All exemptions under the classes in this 
section are inapplicable when the cumulative impact 
of planned successive actions of the same type, in 
the same place, over time, is significant, or when an 
action that is normally insignificant in its impact 
on the environment may be significant in a 
particularly sensitive environment. 

(c) Any agency, at any time, may request that a 
new exemption class be added, or en existing one 
amended or deleted. The request shall be submitted 
to the council, in writing, and contain detailed 
information to support the request. 

(d) Each agency, through time and experience, 
shall develop its own list of specific types of 
actions which fall within the exempt classes, as long 
as these lists are consistent with both the letter 
and intent expressed in these exempt classes and 
chapter 343, Hawaii Revised Statutes. These lists 
and any amendments to the lists shall be submitted to 
the council for review and concurrence. The lists 
shall be reviewed periodically by the council. 

(e) Each agency shall maintain records of 
actions which it has found to be exempt from Chapter 
343, Hawaii Revised Statutes. 

(f) In the event the governor declares a state 
of emergency, the governor may exempt any affected 
program or action from complying with this chapter, 
provided a state of emergency need not be declared to 
exempt emergency repairs for public service 
facilities from complying with chapter 343, Hawaii 
Revised Statutes. [Eff. ,_ ) (Auth: HRS 
§343-6) (Imp: HRS §343-6) ~tt t 
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S\JBCHAPTU 6 

DETERMINATION OF SICNIFICAMCE 

Sll-200-9 Early assessment: agency actions. 
applicant actions. (a} For agency actions, 19encies 
shall assess proposed actions at the earliest 
practicable time in order to assure thoughtful and 
deliberate evaluation in determining the significance 
of various environmental impacts. Subsequent to the 
conception of an agency-proposed action, but prior to 
the adoption of a plan of action, the agency shall: 

(1) Identify potential impacts; 
(2) Evaluate the potential significance of each 

impact; 
(3} Provide for detailed study of major impacts; 

and 
(4) Determine the need for a statement. 

In the assessment process, the agency shall consult 
with other agencies having jurisdiction or expertise 
as well as citizen groups and individuals. 

(b} For applicant actions, the approvin9 agency 
shall assess and determine the need for an EIS within 
thirty days from the submission of the request for 
approval. An informal assessment can occur prior to 
the official submission of the approval request. 
Chapter 343, Hawaii Revised Statutes, does not 
prohibit assessment prior to the submission of an 
official request for approval. In the assessment 
process, the agency shall: 

(l) Identify potential impacts; 
(2) Evaluate the potential significance of each 

impact; 
(3) Indicate areas which require further study; 
(4) Determine the need for a statement; and 
(5) If a statement is required, prescribe the 

statement information necessary to assure 
adequate discussion and disclosure of 
environmental impacts. The applicant shall 
provide whatever information the approving 
agency deems necessary to facilitate the 
assessment process and shall include, but 
not be limited to, the following: 
(A) Identification of applicant; 
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(B) Description of proposed action and 
statement of objectives; 

(C) Description of affected environment, 
including a detailed map (preferably 
the United Stlltes Geological Survey 
topographic map) and related regional 
map; and 

(D) General description of the action • s 
technica 1 1 economic, social I and 
environmental characteristics. 

(c) In either case, the agency shal1 document its 
assessment of a proposed action for future 
reference. The actual determination shall be filed 
with the office and published in the periodic 
bulletin, but if the agency desires, it may also 
publish the contents of its environmental assessment 
and solicit comments from other agencies and the 
general public. [Eff. act&~)'£ ) (Auth: HRS 
§343-6) (Imp: HRS SS343-5, 343-6) 

§11-200-10 Contents of environmental 
assessment. Agencies or applicants shall prepare an 
environmental assessment of each proposed action and 
determine whether the anticipated effects constitute 
a significant effect in the context of chapter 343, 
Hawaii Revised Statutes, and section 11-200-12. The 
environmental assessment shall contain the following 
information: 

(1) Identification of applicant or proposing 

( 2) 

(3) 

(4) 

(5) 

(6) 

(7) 
(8) 

agency; 
Identification of approving agency, if 
applicable; 
Identification of agencies consulted in 
making assessment; 
General description of the action's 
technical, economic, social, and 
environmental characteristics; 
Summary description of the affected 
environment, including suitable and adequate 
location and site maps; 
Identification and summary of major impacts 
and alternatives considered, if any; 
Proposed mitigation measures, if any; 
Determination; 
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(9) Findings 1nd re1sons supporting 
determination; and 

( 10) Agencies to be consulted in the preparation 
of the EIS, if applicable. 
[Eff. I(CU. ] (Auth: HRS 
§343-6) (Imp: HRS §§343-S(c), 343-6) 

§ll-200-ll Notice of determination. (a) After 
prep a nng an env i ronmenta 1 assessment, the agency 
shall file a notice of determination and four copies 
of the supporting env i ronrnenta 1 assessment with the 
office. 

(1) If the agency determines that an action 
requires the preparation of a statement, the 
notice will be considered to be an 
environmental impact statement preparation 
notice and shall 'be filed as early as 
possible after determination; or 

(2) If the agency determines that an EIS is not 
required, the notice shall be considered to 
be a negative declaration and shall be filed 
as early as possible after determination. 

(b) In addition to being filed with the office, 
all notices of determination for any applicant action 
shall be mailed to the requesting applicant by the 
approving agency. The office shall publish all 
notices of determinations in the periodic bulletin 
following the date of receipt by the office, provided 
that the notice is received by the office at least 
five working days prior to the date of publication of 
the bulletin; otherwise the notice shall be published 
in the next bulletin. 

{c) The notice of determination shall indicate 
in a concise manner: 

(l) Identification of applicant or proposing 
agency; 

(2) Identification of accepting authority; 
(3) Brief description of proposed action; 
(4) Determination; 
(5) Reasons supporting determination; and 
(6) Name, address, and phone number of contact 

person for further information. 
[Eff. O£C 08 1!85 ] (Auth: 
HRS §343-6) (Imp: HRS SS 343-S(c), 343-6) 
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S 11-200-12 Significance criteria. (a) In 
considering the significance of potential 
environmental effects, agencies shall consider the 
sum of effects on the quality of the environment, and 
shall evaluate the overall and cumulative effects of 
an action. 

(b) In determining whether an action may have a 
significant effect on the environment, the agency 
shall consider every phase of a proposed action, the 
expected consequences, both primary and secondary, 
and the cumulative as well as the short and long-term 
effects of the action. In most instances, an action 
shall be determined to have a significant effect c 
the environment if it: 

(1) Involves an irrevocable commitment to loss 
or destruction of any natural or cultural 
resource; 

(2) Curtails the range of beneficial uses of the 
environment; 

(3) Conflicts with the state's long-term 
environmental policies or goals and 
guidelines as expressed in chapter 344, 
Hawaii Revised Statutes, and any revisions 
thereof and amendments thereto, court 
decisions or executive orders; 

(4) Substantially affects the economic or social 
welfare of the community or State; 

(5) Substantially affects public health; 
(6) Involves substantial secondary impacts, such 

as population changes or effects on public 
facilities; 

(7) Involves a substantial degradation of 
environmental quality; 

(8) Is individually limited but cumulatively has 
considerable effect upon the environment or 
involves a commitment for larger actions; 

(9) Substantially affects a rare, threatened or 
endangered species, or its habitat; 

(10) Detrimentally affects air or water quality 
or ambient noise levels; or 

(11) Affects an environmentally sensitive area 
such as a flood plain, tsunami zone, 
erosion-prone area, geologically hazardous 
land, estuary, fresh water, or coastal 
waters. [Eff. IEC 116 ;;r. ) (Auth: HRS 
§343-6) (Imp: HRS §§343-2, 343-6) 
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Sll-200-13 Considerltion oC previous 
determinations and accepted ElS's, (a) Chapter 343, 
Hawaii Revised Statutes, provides that whenever an 
a9ency proposes to implement 1n action or receives a 
request for approval, the 19ency may consider and, 
when applicable and appropriate, incorporate by 
reference, in whole or in part, previous 
determinations of whether a statement is required, 
and previously accepted EIS's. 

(b) Previous determinations and previously 
accepted EIS' s may be incorporated by applicants and 
agencies whenever the information contained therein 
is pertinent to the decision at hand and has logical 
relevancy and bearing to the action being considered. 

(c) Agencies shall not, without considerable 
pre-examination and comparison, use past 
determinations and previous EIS's to apply to the 
action at hand. The action for which a determination 
is sought shall be thoroughly reviewed prior to the 
use of previous determinations and previously 
accepted EIS' s. Further, when previous 
determinations and previous EIS's are considered or 
incorporated by reference, they shall be 
substantially similar to and relevant to the action 
then being considered. [Eff. et.t\\ .;~ ] {Auth: 
HRS §343-6) (Imp: HRS §§343-5, 3U-6) 

SUBCHAPTER 7 

PREPARATION OF DRAFT AND FINAL EIS 

§ll-200-14 General. Chapter 343, Hawaii Revised 
Statutes, directs that in both agency and applicant 
actions where statements are requited, the preparing 
party shall prepare the EIS, submit it for review and 
comments, and revise it taking into account all 
critiques and responses. Consequently, the EIS 
involves more than the preparation of a document; it 
involves the entire process of research, discussion, 
preparation of a statement and review. The EIS 
process shall involve at a minimum: identifying 
environmental concerns, obtaining various relevant 
data, conducting necessary studies, receiving public 
and agency input, evaluating alternatives, and 
proposing measures for minimizing adverse impacts. 
An EIS is meaningless without the conscientious 
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application of the EIS process as a whole, and shall 
not be merely 1 self-serving recitation of benefits 
and a rationalization of the proposed action. 
Agencies shall assure the preparation of !IS's at the 
earliest opportunity in the planning and 
decision-making process. This shall assure an early 
open forum for discussion of advers~ effects and 
available alternatives, and that the decision makers 
will be enlightened to any environmental consequences 
of the proposed action. (Eff. th 11 !. .:~ } 

(Auth: HRS §343-6) (Imp: HRS §343-6) 

§11-200-15 Consultation orior to filing EIS. 
(a) In the preparation of an EIS, proposing agencies 
and applicants shall assure that all appropriate 
agencies, noted in section ll-200-10(10) and other 
citizen groups and concerned individuals as noted in 
section 11-200-ll(b) are consulted. To this end, 
agencies and applicants shall endeavor to develop a 
fully acceptable EIS prior to the time the EIS is 
filed with the off ice, through a fu 11 and complete 
consultation process, and shall not rely sole.y upon 
the review process to expose envi rorunental concerns; 
provided the approving agency or accepting authority, 
at the request of the applicant or proposing agency, 
may waive tbe entire consultation process, if the 
action involves minor environmental concerns. 

(b) Upon publication of a preparation notice in 
the periodic bulletin, agencies, groups or 
individuals shall have a period of thirty days in 
which to request to become a consulted party and to 
make written comments regarding the environmental 
effects of the proposed action. Upon written request 
by the consulted party and upon good cause shown, the 
approving agency or accepting authority may extend 
the period for comments for a period not to exceed 
thirty days. 

(c) Upon receipt of such request, the proposing 
agency or applicant shall make a written request to 
the agencies, groups or individuals who wish to be 
consulted for comments and shall accompany said 
request with a copy of the environmental impact 
statement preparation notice. Additionally the 
proposing agency or applicant may provide any other 
information it deems necessary. The proposing agency 
or applicant may also contact other agencies, groups 
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or individuals which it feels 11ay provide pertinent 
additional information. 

(d) Any substantive comments received by the 
propos l.ng agency or applicant pursuant to this 
section shall be responded to in writing by the 
proposing agency or applicant prior to the filing of 
the EIS with the approving agency. 
(Eff. 'L u• l (Auth: HRS §343-6) (Imp: HRS 
§343-6} 

§ll-200-16 Content requirements. The 
environmental impact statement shall contain an 
explanation of the environmental consequences of the 
proposed action. The contents shall fully declare 
the environmental implications of the proposed action 
and shall discuss all relevant and feasible 
consequences of the action. In order that the public 
can be fully informed and that the agency can make a 
sound decision based upon the full range of 
responsible opinion on environmental effects, this 
statement must include responsible opposing views, if 
any, on significant environmental issues raised by 
the proposal. (Eff. tft UISI l (Auth: 
HRS §343-6) (Imp: HRS §§343-2, 343-5, 343-6) 

Sll-200-17 Content requirements; Draft EIS. (a) 
The draft EIS, at a minimum, shall contain the 
information required in this section. 

(b) The draft EIS shall contain a summary sheet 
which concisely discusses the following: 

(l} Brief description of the action; 
(2} Significant beneficial and adverse 

impacts; 
(3) Proposed mitigation measures; 
(4} Alternatives considered; 
(5) Unresolved issues; and 
(6) Compatibility with land use plans and 

policies, and listing of permits or 
approvals. 

(c) The draft EIS shall contain a table of 
contents. 

(d) The draft EIS shall contain a statement of 
purpose and need for action. 
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(e) The draft EIS shall contain a project 
description which shall include the followinq 
information, but need not supply eztensive detail 
beyond that needed for evaluation and review of the 
environmental impact: 

(1) A detailed map (preferably United 
States Geological Survey topographic 
map) and related regional map; 

(2) Statement of objectives; 
(3) General description of the action's 

technical, economic, social, and 
environmental characteristics; 

(4) Use of public funds or lands for the 
action; 

{5) Phasing and timing of action; 
(6) Summaty technical data; diagrams; and 

other information necessary to permit 
an evaluation of potential 
environmental impact by commenting 
agencies and the public; and 

(7) Historic perspective. 
(f) The draft EIS shall contain any known 

alternatives for the action. These alternatives 
which could feasibly attain the objectives of the 
action--even though more costly--shall be described 
and explained as to why they were rejected. For any 
agency actions, this discussion shall include, where 
relevant, those alternatives not within the existing 
authority of the agency. A rigorous exploration and 
objective evaluation of the environmental impacts of 
all reasonable alternative actions, particularly 
those that might enhance environmental quality or 
avoid or reduce some or all of the adverse 
environmental benefits, costs, and risks shall be 
included in the agency review process in order not to 
prematurely foreclose options which might enhance 
environmental quality or have less detrimental 
effects. Ezamples of the alternatives include: 

(1) The alternative of no action or of 
postponing action pending further study; 

(2) Alternatives requiring actions of a 
significantly different nature which 
would provide similar benefits with 
different environmental impacts; 
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(3) Alternatives related to 
designs or details of the 
actions which would present 
environmental impacts; 

different 
proposed 

different 

(4) Alternative measures to provide for 
compensation of fish and wildlife 
losses, including the acquisition of 
land, waters, and interests therein. 

In each case, the analysis shall be sufficiently 
detailed to allow the comparative evaluation of the 
environmental benefits, costa, and rislts of the 
proposed action and each reasonable alternative. 

(g) The draft £IS shall contain a description of 
environmental setting, including a description of the 
environment in the vicinity of the action, as it 
exists before commencement of the action, from both a 
local and regional perspective. Special emphasis 
shall be placed on environmental resources that are 
rare or unique to the region and the project site 
(including natural or man-made resources of historic, 
archaeological, or aesthetic significance); specific 
reference to related projects, public and private, 
existent or planned in the region shall be included 
for purposes of examining the possible overall 
cumulative impacts of such actions. Proposing 
agencies and app 1 icants sha 11 also identify, where 
appropriate, population and growth characteristics of 
the affected area and any population and growth 
assumptions used to justify the action and determine 
secondary population and growth impacts resulting 
from the proposed action and its alternatives. In 
any event, it is essential that the sources of data 
used to identify, qualify or evaluate any and all 
environmental consequences be expressly noted. 

(h) The draft EIS shall contain a statement of 
the relationship of the proposed action to land use 
plans, policies, and controls for the affected area. 
Discussion of how the proposed action may conform or 
conflict with objectives and specific terms of 
approved or proposed land use plans, policies, and 
controls, if any, for the area affected shall be 
included. Where a conflict or inconsistency exists, 
the statement shall describe the extent to which the 
agency or applicant has reconciled its proposed 
action with the plan, policy, or control, and the 
reasons why the agency or applicant has decided to 
proceed, notwithstanding the absence of full 
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reconciliation. The dnft !IS shall also contain a 
list of necessary approvals, required for the action, 
from governmental agencies, boards, or commissions or 
other similar groups having jurisdiction. The status 
of each identified approval shall also be described. 

(i) The drift ElS shall contain a atltement of 
the probable impact of the proposed action on the 
environment, which shall include consideration of all 
phases of the action and consideration of all 
consequences on the environment; direct and indirect 
effects shall be included. The interrelationships 
and cumulative environmental impacta of the proposed 
action and other related projects shall be discussed 
in the draft EIS. It should be realized that several 
actions, in particular those that involve the 
construction of public facilities or structures 
(e.g., highways, airports, sewer systems, water 
resource projects, etc.) may well atimulate or induce 
secondary effects. These secondary effects may be 
equally important as, or more important than, primary 
effects, and shall be thoroughly discussed to fully 
describe the probable impact of the proposed action 
on the environment. The population and growth 
impacts of an action sha 11 be estimated if eJ:pected 
to be significant, and an evaluation made of the 
effects of any possible change in population patterns 
or growth upon the resource base, including land use, 
water, and public services, of the area in question. 
Also, if the proposed action constitutes a direct or 
indirect source of pollution as prescribed by any 
governmental agency, necessary data shall be 
incorporated in the draft EIS. The significance of 
the impacts shall be discussed in terms of 
subsections (j) to (m). 

(j) The draft EIS shall address the relationship 
between local short term uses of humanity's 
environment and the maintenance and enhancement of 
long-term productivity. A brief discussion of the 
extent to which the proposed action involves 
trade-offs between short term losses and long-term 
losses, or vice versa, and a discussion of the extent 
to which the proposed action forecloses future 
options, narrows the range of beneficial uses of the 
environment, or poses long-term risl!.s to health or 
safety shall be included. In this context, short 
term and long-term do not necessarily refer to any 
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fiud time periods, but ahall be viewed in terms of 
the environment ally li9ni Ucant consequence• of the 
proposed action. 

(k) The draft !IS ahall addreaa all irreversible 
and irretrievable eommitmenta of resources that would 
be involved in the proposed action should it be 
implemented. Identification of unavoidable impacts 
and the eztent to which the action makes use of 
non-renewable resources durin9 the phases of the 
action, or irreveuibly curtaila the ran9e of 
potential uses of the environment shall alao be 
included. The possibility of environmental accidents 
resultinq from any phase of the action shall also be 
considered. Agencies shall avoid construinq the term 
"resources• to mean only the labor and materials 
devoted to an action. "Resources• also means the 
natural and cultural resources committed to loss or 
destruction by the action. 

(l) The draft EIS shall address all probable 
adverse environmental effects which cannot be 
avoided. Any adverse effecta such as water or air 
pollution, urban congestion, threats to public health 
or other consequences adverse to environmental goals 
and guidelines established by chapters 342 and 344, 
Hawaii Revised Statutes, shall be included as a brief 
summary includin9 those effects discussed in other 
actions of this paragraph which are adverse and 
unavoidable under the proposed action. Also, 
rationale for proceedinq with a proposed action, 
notwithstandin9 unavoidable effects, shall be clearly 
set forth in this section. The draft EIS shall 
indicate what other interests and considerations of 
governmental policies are thought to offset the 
adverse environmental effects of the proposed 
action. The statement shall also indicate the eztent 
to which these stated countervailing benefits could 
be realized by following reasonable alternatives to 
the proposed action that would avoid some or all of 
the adverse environmental effects. 

(m) The draft EIS shall consider miti9ation 
measures proposed to minimize impact. Description of 
any mitigation measures included in the action plan 
to reduce significant, unavoidable, adverse impacts 
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to insignificant levela, and the basis for 
considering these levela acceptable ahall be 
included. Where a particular mitigation ~~~enure hu 
been chosen from among several alternatives, the 
measures shall be discussed and reasons given for the 
choice made. 

(n) The draft !IS shall contain a summary of 
unresolved issues and either a discussion of how such 
issues will be resolved prior to co11111encement of the 
action, or what overriding reasons there are for 
proceeding without resolving the problems. 

(o) The draft !IS shall contain 1 list 
identifying all governmental agencies, other 
organizations and private individuals consulted in 
preparing the statement, and the identity of the 
persons, firms, or agency preparing the statement, by 
contract or other authorization, shall be disclosed. 

(p) The draft £IS shall contain reproductions of 
all substantive comments and responses made during 
the consultation process. A list of those who had no 
comment shall be included in the draft EIS. Ro 
written response is necessary. [Eff. trt e·a ~ ) 
(Auth: HRS §343-6) (Imp: HRS §§343-2, 343-5, 
343-6) 

Sll-200-18 Content requirements; Final EIS. The 
final EIS ahall conaist of: 

(1) The draft EIS or a revision of the draft; 
(2) Comments and recommendations received on the 

draft EIS either verbatim or in summary: 
(3) A list of persons, organizations and public 

agencies commenting on the draft !IS; 
(4) The responses of the applicant or proposing 

agency to significant environmental points 
raised in the review and consultation 
process. The response of the applicant or 
proposing agency to comments received may 
take the form of a revision of the draft EIS 
or may be an attachment to the draft EIS. 
The response shall describe the disposition 
of significant environmental issues raised 
(e.g., revisions to the proposed project to 
mitigate anticipated impacts or 
objections). In particular, the major 
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issues raised when the applicant's or proposing 
agency's position is at variance with recommendations 
and objections raise~ in the comments shall be 
addressed in detail giving reasons vhy specific 
comments and suggestions were not accepted, and 
factors of overriding importance warranting an 
override of the suggestions. [Eff. t£t OlliS } 
(Auth: MRS §343-6) (Imp: HRS 5§343-2, 343-S, 
343-6) 

Sll-200-19 EIS style. In developing the !IS, 
preparers shall make every effort to convey the 
required information succinctly in a form easily 
understood, both by members of the public and by 
public decision makers, giving attention to the 
substance of the information conveyed uther than to 
the particular form, or length, or detail of the 
statement. The scope of the statement may vary with 
the scope of the proposed action and its impact. 
Data and analyses in a statement shall be 
commensurate with the importence of the impact, and 
less important material may be summarized, 
consolidated, or simply referenced. Statements shall 
indicate at appropriate points in the text any 
underlying studies, reports, and other information 
obtained and considered in preparing the statement, 
including cost benefit analyses and reports required 
under other legal authorities. Care aball be taken 
to concentrate on important issues and to ensure that 
the statement remains an essentially aelf-contained 
document, capable of being understood by the reader 
without the need for undue cross-reference. 
[Eff. lfCos. ) (Auth: HRS $343-6) (Imp: HRS 
5343-6) 

Sll-200-20 Filing of EIS. (a) The proposing 
agency or applicant shall file the original (signed) 
draft EIS with the accepting authority, along with a 
minimum number of copies determined by the accepting 
authority. Simultaneously, a minimum number of sixty 
copies of the draft EIS shall be filed with the 
office. 

(b) The proposing agency or applicant shall file 
the original (signed} final EIS with the accepting 
authority, along with a minimum number of copies 
determined by the accepting authority, 
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Simultaneously, twenty-five copies of the final EIS 
ahall be filed with the office. 

(c) An EIS may be 1Sepoa1ted at any time by the 
pcopoainq aqeney or applicant but the deaiSlines foe 
bulletin notification of an EIS filinq shall be the 
fifth and twentieth daya of each and every month 
unless these days are weekends or state holiiSays, in 
which ease the EIS shall be filed on the next workinq 
day followinq the weekend or state holiday. 
(Eff. t£C 18 ~ ] (Auth: KRS $343-6) (Imp: HRS 
S$343-3, 343-6) 

Sll-200-21 Distribution. The office shall be 
responsible for the publication of the notice of 
availability of the EIS in its bulletin, and' for 
distribution of the EIS for aqeney and public 
review. The office shall develop a list of reviewers 
(i.e., persons and aqencies with jurisdiction or 
expertise in certain areas relevant to various 
actions) and a list of public depositories where 
copies of the EIS's shall be available, and to the 
extent possible, the office shall make copies of the 
EIS available to individuals requesting the EIS. The 
office's distribution list may be developed 
cooperatively among the applicant or proposing 
agency, the accepting authority, an~ t~e·· office; 
provided the office shall be responsible for 
determininq the final list. The applicant or 
proposing agency may directly distribute any portion 
of the required copies to those on the list, provided 
that the office is informed at the time the EIS is 
filed. [Eff. .,iC U ~ ] (Auth: HRS $343-6) 
(Imp: HRS S$343-3, 343-5, 343-6) 

§11-200-22 Public review. (a) Public review 
shall not substitute for early and open discussion 
with interested persons and agencies, eoncerninq the 
environmental impacts of a proposed action. Review 
of the EIS shall serve to provide the public and 
other agencies an opportunity to discover the extent 
to which a proposing agency or applicant has examined 
environmental concerns and available alternatives. 
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(b) The period for public: review and for 
sublftittlnq written c:onrnents shall c:onrnenc:e u of the 
date notice of availability of the !IS 11 published 
in the periodic: bulletin and shall continue for a 
period not to exceed thirty days. Written c:onnents 
to the approving agency or accepting authority, 
whichever is applicable, with a copy of the comments 
to the applicant or proposing agency, shall be 
received or postmarked to the approving agency or 
accepting authority, within said thirty-day period. 
Any late comments need not be considered or responded 
to by the applicant or proposing agency, whichever is 
applicable. 

(c:) The proposing agency or applicant shall 
respond in writing to the comments received or 
postmarked during the thirty-day review period and 
incorporate or append the comment• and responses in 
the final EIS within fourteen days from the end of 
the thirty-day review period. The response to 
comments shall include: 

(1) Point-by-point discussion of the validity, 
significance, and relevance of comments; and 

(2) Discussion as to how each comment was 
evaluated and considered in planning the 
proposed action. 

The response shall endeavor to resolve conflicts, 
inconsistencies, or concerns. Comments and responses 
shall t:'ft, ii~porated or appended in the final EIS. 
(Eff. · .f. - ) (Auth: HRS SH3-6) (Imp: 
KRS S$343-5, 343-6) 

Sll-200-23 Acceptability. (a) Acceptability of 
a statement shall be evaluated on the basis of 
whether the statement, in its completed form, 
represents an informational instrument which fulfills 
the definition of an EIS and adequately discloses and 
describes all identifiable environmental impacts and 
satisfactorily responds to review comments. 

(b) A statement shall be deemed to be an 
acceptable document only if all of the following 
criteria are satisfied: 
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(1) Procedures for assessment, consultation 
process, 1 review responsive to comments, 
and the preparation and submission of the 
statement, have all been co~pleted 
satisfactorily as specified in this chapter; 

(2) Content requirements described in this 
chapter have been satisfied; and 

(3) Comments submitted during the review process 
have received responses satisfactory to the 
accepting authority, and have been 
incorpouted or appended, at the discretion 
of the applicant or proposing agency, to the 
statement. 

(c) For actions proposed by agencies, the 
proposing agency shall prepare the ElS in accordance 
with chapter 343, Hawaii Revised Statutes, and this 
chapter. Following the official receipt of the ElS 
by the office, the proposing agency may request the 
counci 1 to make a recommendation regarcHng the 
acceptability or non-acceptability of the ElS. 1f 
the council decides to make a recommendation, the 
council may do so and submit the recommendation 
within thirty days after the end of the response 
period. The office shall inform the public of the 
council's recommendation in the periodic bulletin. 
In all cases involving state funds or lands, the 
governor or an authoriz:ed representative shall have 
final authority to accept the EIS. In cases 
involving only county funds or lands, the mayor of 
the respective county or an authoriz:ed representative 
shall have final authority to accept the EIS. In the 
event that the action involves both state and county 
lands or funds, the governor or an authoriz:ed 
representative shall have final authority to accept 
the EIS. Upon acceptance or non-acceptance of the 
EIS, a notice shall be filed by the appropriate 
accepting authority with both the proposing agency 
and the office. For any non-accepted EIS, the notice 
shall contain specific findings and reasons for 
non-acceptance. The office shall publish the 
determination of acceptance or non-acceptance in the 
bulletin. Acceptance of a required statement shall 
be a condition precedent to the use of state or 
county lands or funds in implementing the proposed 
action. 
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(d) ror actiona proposed by applicant• requiring 
approval from an agency, the applicant ahall prepare 
the EIS ln accordance with chapter 343, Hawaii 
Revised Statutes, and this chapter. Following the 
official receipt of the duft !IS, the applicant or 
accepting authority may request the council to make a 
recommendation regarding the acceptability or 
non-acceptability of the atatement. If the council 
decides to make a recoiiiMndation, the council may do 
so and submit the reco~endation within ten days 
after the end of the responae period, provided 
however, that in no event shall the period of time 
exceed sixty days from the official receipt of the 
draft EIS. The office shall inform the public of the 
council's recommendation in the periodic bulletin. 

(e) Upon acceptance or non-acceptance by the 
approving agency, the agency ahall file notice with a 
copy of the final EIS attached of ita determination 
with the office, along with specific findings and 
reasons. The agency shall also notify the applicant 
determination of acceptance or non-acceptance in the 
periodic bulletin. Acceptance of the required EIS 
shall be a condition precedent to approval of the 
request and commencement of the proposed action. 

(f) An approving agency shall take prompt 
measures to determine the acceptability or 
non-acceptability of the applicant•• statement. 
Chapter 343, Hawaii Reviaed Statutes, directa the 
agency to notify the applicant and the office of the 
acceptance or non-acceptance of the final EIS within 
sixty days of the official receipt of the draft EIS, 
provided that the sixty-day period may be extended at 
the request of the applicant for a period not to 
exceed thirty days. The request shall be made to the 
accepting authority in writin9. Upon receipt of an 
applicant's request for an extension of the sixty-day 
acceptance period, the accepting authority shall 
notify the office and applicant in writing of its 
decision to grant or deny the request. The notice 
shall be accompanied by a copy of the applicant • s 
request. An extension of the sixty-day acceptance 
period shall not be allowed merely for the 
convenience of the accepting authority. In the event 
that the agency fails to accept or not accept the 
statement within sixty days of the official receipt 
of the draft EIS, then the statement shall be deemed 
accepted. 
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(q) A non-accepted !IS eay be reviaed by a 
propoaing agency or applicant. The reviaion ahall 
fully document the inadequacie~ of the non-accepted 
EIS and ahall completely and thorouvhly discuu the 
changes made. The requirements for filing, 
distribution, publication of availability for review, 
acceptance or non-acceptance, and notification and 
publication of acceptabi Uty, of a revised 
non-accepted EIS shall be the aame •• the 
requirements prescribed by sections 11-200-20, 
11-200-21, 11-200-22, and 11-200-23 for an !IS 
submitted for acceptance. In addition, a reviaed 
non-accepted !IS shall be evaluated for acceptability 
on the basis of whether it satisfactorily addresses 
the findings and reasons for non-acceptance. 

(h) A proposing agency or applicant may withdraw 
an EIS by sending a letter to the office. Subsequent 
resubmittal of the EIS shall meet all requirements 
for filing, distribution, publication, review, 
acceptance, and notification as the original EIS. 
[Eff. H( U. ) (Auth: HRS $343-6) (Imp: HRS 
SS343-S, 343-6) 

SUBCHAPTER 8 

APPEALS 

Sll-200-24 Appeals to tbe coundl. Pursuant to 
section 343-S(c), Hawaii Revised Statutes, an 
approving agency which is considering the acceptance 
or non-acceptance of a statement submitted by an 
applicant shall render its determination within sixty 
days from official receipt of the draft EIS and 
explain the determination through specific findings 
and reasons. An applicant, within sixty days after 
non-acceptance of a statement by an agency, may 
appeal the non-acceptance to the council, which 
within thirty days of receipt of the appeal, shall 
notify the applicant of its determination. In any 
affirmation or reversal of an appealed 
non-acceptance, the council shall provide the 
applicant and the agency with specific findings and 
reasons for its determination. The agency shall 
abide by the council's decision. 
[Eff. I£C 0 t 1m ] (Auth: HRS §343-6) (Imp: HRS 
§§343-S, 343-6) 
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SUBCHAPTEJl 9 

REPA 

$11-l00-25 NEPA actionsj applicability to 
chapter 343. Hawaii Revised Statutes. When the 
situation occurs where a certain action will be 
subject both to the National Environmental Policy Act 
of 1969 (Public Law 91-190, u amended by Public Law 
94-52 and Public Law 94-83; 42 U.S. Code 4321-4347) 
and chapter 343, Haw ali Revised Statutes, the 
following shall occur: 

(1) The applicant or agency, upon discovery of 
its proposed action being subject to both 
chapter 343, Hawaii Revised Statutes, and 
NEPA thall notify the responsible federal 
agency, the off ice and any agency with a 
definite interest in the action (as 
prescribed by chapter 343, Hawaii Revised 
Statutes) of the situation; 

(2) NEPA requires that draft statements be 
prepared by the responsible federal agency. 
When the responsibility of preparing an EIS 
is delegated to a state or county agency, 
this chapter shall apply in addition to 
federal requirements under NEPA. The office 
and agencies shall cooperate with federal 
agencies to the fullest utent possible to 
reduce duplication between federal and atate 
requirements, Tbh cooperation, to the 
fullest extent possible, shall include joint 
environmental impact statements with 
concurrent public review and processing at 
both levels of government. Where federal 
law baa environmental impact statement 
requirements in addition to but not in 
conflict with this chapter, the office and 
agct.ncies shall cooperate in fulfilling the 
requirements so that one document ahall 
comply with all applicable laws. 
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(3) In all actions where the use of state land 
or funds ia proposed, the final statement 
shall be submitted to the governor or an 
authorized representative. tn all actions 
when the use of county land or funds 11 
proposed, the final statement shall be 
submitted to the mayor, or an authorized 
representative. The final statement in 
these instances shall first be accepted by 
the vovernor or mayor (or an authorized 
representative), prior to the submission of 
the aame to the Environmental Protection 
Agency. 

( 4) Any acceptance obtained pursuant to 
paragraphs (1) to (3) shall satisfy chapter 
H3, Hawaii Revised Statutes, ancS no other 
statement for the pr~osed~ action shall be 
required. {Eff. ll~tCS ) (Auth: HRS 
§343-6) (Imp: HRS S$343-5, 343-6) 

SUBCHAPTER 10 

SUPPLEMENTAL STATEMENTS 

Sll-200-26 General. ' A statement that is 
accepted with respect to a particular action is 
usually qualified by ita ai&e, scope, location and 
timing, among other things. If there is any major 
change in any of these characteristics, the original 
statement shall no longer be completely valid because 
an essentially different action would be under 
consideration. As lonq as there is no substantial 
change in a proposed action, the s~tement associated 
with that action shall be deemed to comply with this 
chapter. If there is any major change, a 
supplemental statement shall be prepared and reviewed 
as provided by this chapter. [Elf. iEC .._ G ·,-: ) 
(Auth: HRS §343-6) (Imp: HRS S$343-5, 343-6) 

§11-200-27 Determination of applicability. The 
accepting authority shall be responsible for 
determining whether a supplemental statement is 
required. This determination will be submitted to 
the office for publication in the periodic bulletin. 
Proposing agencies or applicants shall prepare for 
public review supplemental statements whenever the 
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proposed action for which a 1tatement vu accepted 
haa been modified to the eztent that nev or different 
environmental impacts are anticipated. A 
supplemental statement shall be warranted vhen the 
scope of an action bu been lubatanthlly increased, 
when the intensity of environmental impacts vill be 
increased, vhen the mitigating measurea oriqinally 
planned are not to be implemented, or where new 
circumstances or evidence have brouqht to light 
different or likely increased enviro.aiDeAtal impacts 
not previously dealt vith. (Eff. IR tIS l 
(Auth: HRS $343-6) (Imp: HRS 55343-5, 343-6) 

Sll-200-28 Contents. The contents of the 
supplemental statement shall be the aarae 11 required 
by this chapter for the EIS and may incorporate by 
reference unchanged material from the same; however, 
in addition, it shall fully document the proposed 
changes from the original EIS and completely and 
thoroughly discuss the EIS process followed for these 
changes, the positive end ne9ative aspects of these 
changes, and shall comply with the content 
requirements of section. 11-200-16 es they relate to 
the changes. {Eff. ac 01 i!'!'S ) (Auth: HRS 
§343-6) {Imp: HRS $343-6) 

Sll-200-29 Procedures. The requirements of 
consultation, filing public notice, distribution, 
public review, coi!IDents and response, and acceptance 
procedures, shall be the same for the supplemental 
statement as is prescribed by this chapter for an 
EIS. (Eff. 1fl: 58 iJI ) (Auth: HRS §343-6) 
(Imp: HRS $343-6) 

• • SUBCHAPTER 11 

SEVERABILITY 

Sll-200-30 Severability. If any provision of 
this chapter or the application thereof to any person 
or circumstance is held invalid, the invalidity shall 
not affect other provisions or applications of this 
chapter which can be given effect without the invalid 
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The Environmental Council aut.horiae4 the upul 
of the Environmental Quality Commission Environmental 
Impact. Statement le9ulatlons and the adoption of 
Chapter ll-200, Administrative Rules on April 17, 
uas following public hearin91 held on llovember 7, a, 
14, 15, and 19, 1914 after public notice was 
published in the Honolulu Advertiser, the Garden 
Island, the Maui Mews, the Hawaii Tribune-Herald, and 
the West Hawaii Today on OCtober 17, 1914. 

Chapter 11-200, Administrative Rules and the 
repeal of the tnvl ronmental Quality Corminion 
Environmental Impact Statement Requlationa lhall take 
effect ten days after filin with the Office of the 
Lieutenant Governor. 

APPROVED AS TO FORM: 

J S M. MORROW 
hairman 

Environmental Council 

~s.$~~ 
Director 
Department of Health 

APPROVED: 

Filed 

Effective Date 
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EIS PROCESS IN HAWAII 

"Environmental impact statements" (or "EISa" as they are often 
called) were first required at the national level in 1970 as a result 
of Congress' adoption of the National Environmental Policy Act (NEPA). 
In 1974, the Hawaii State Legislature added Chapter 343 to the Hawaii 
Revised Statutes, thereby making EISs a requirement for certain non
Federal projects in Hawaii as well. Detailed content and processing 
requirements for these "Chapter 343 EISs" are spelled out in Title 11, 
Chapter 200, Administrative Rules of the Department of Health, also 
known as the "Environmental Impact Statement Rules". 

The Environmental Impact Statement Rules do not make EISs a re
quirement for every project. Rather, only those which involve the use 
of public funds or land Q~ which are within certain geographic areas 
and require discretionary approval by a public agency 2r which require 
a change to a County General Plan are subject to the Chapter 343 EIS 
requirement. 

Even proposed projects or actions which are subject to Chapter 
343 may not require an EIS. Many, such as repairs to existing struc
tures, minor alterations to the existing land, and the construction of 
single-family residences, have been specifically exempted from the EIS 
requirement. 

If a proposed action is subject to Chapter 343 and has not been 
exempted, then an environmental assessment (EA) must be prepared. The 
EA may be simple or complex, depending upon the nature of the project 
or action, but all environmental assessments must: 

o Describe the proposed action. 

o Identify potential impacts. 

o Evaluate the potential significance of possible impacts. 

Based on the findings contained in the EA, the proposing or approving 
agency must determine if it might have potentially significant effects. 
If it concludes that it will not, then the agency issues a "Negative 
Declaration". If, on the other hand, it finds that there may be 
potentially significant effects, it files an "Environmental Impact 
Statement Preparation Notice" (EISPN) with the Office of Environmental 
Quality Control. 

Upon receipt of an EISPN, the State Office of Environmental Qual
ity Control (OEQC) publishes a notice that an EIS is being prepared in 
its twice-monthly Q~gQ_~g!!~i!~· At the same time, the individual or 
organization preparing the EIS sends copies of the EA to all parties 
which it believes may have an interest in the project and asks for 
their comments; recipients are given 30 days in which to respond. In 
addition, anyone who sees the EIS Preparation Notice in the Q~gg 
~~!!~i!~ may also ask to be a "consulted party"; those who do are sent 
a copy of the EA and asked to comment. 
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The consultation that goes on during this period is similar to 
the formalized "scoping process" in the Federal EIS process. Its 
purpose is to obtain public input regarding the issues that are of 
greatest concern. This information is used by the preparers of the 
EIS to help focus their work on those topics which are of greatest 
interest to reviewers. 

By the end of the consultation process, the issues have been 
clearly defined. At that time, additional studies may be commissioned 
to supplement the information presented in the EA. When they are 
completed, the results are incorporated in a "Draft Environmental 
Impact Statement" (DEIS). DEISs must contain: 

o A description of the proposed action, including a statement of 
objectives and information on phasing and timing. 

o A discussion of alternatives to the proposed action. 

0 A discussion of the proposal's relationship to existing land use 
plans, policies, and controls. 

0 A description of the existing environmental setting. 

0 An evaluation of the probable impacts of the proposed action. 

o A summary of short- and long-term effects on the environment, any 
irreversible and irretrievable commitment of resources, mitiga
tion measures, unresolved issues, and the permits and approvals 
that are required. 

o Reproductions of all substantive comments (and responses thereto) 
received during the consultation process. 

The DEIS is intended as a finished document which thoroughly addresses 
all major environmental issues raised by the proposed action. More
over, the processing time constraints prevent applicants from making 
major substantive changes between issuance of the Draft and Final EISs. 

When a DEIS is completed, it is submitted to the Office of Envi
ronmental Quality Control; official receipt of the document initiates 
a 60-day public review period. An- announcement of its availability is 
published in the Q~QQ_~~!!~~!~. and OEQC distributes copies to inter
ested parties for review and comment. Copies are also made available 
at designated depositories throughout the state. The public has 30 
days in which to review the report and submit written comments. The 
proposing agency or applicant must respond to these comments, make 
whatever changes are necessary to the text of the EIS, incorporate the 
comments and responses in the document, and submit a final EIS within 
14 days of the end of the 30-day public review period. The accepting 
agency then has 16 days to accept or reject the EIS. In cases involv
ing State lands or funds, the governor or an authorized representative 
is the accepting authority; where only County authority is involved, 
the mayor or a designated representative has the power to accept or 
reject the EIS. 
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ENVIRONMENTAL ASSESSMENTS AND ENVIRONMENTAL IMPACT STATEMENTS 
FOR CORPS OF ENGINEERS REGULATORY PERMIT PROGRAM 

INTRODUCTION 

As a Federal agency which authorizes 
or permits activities or proposals 
which may have a significant impact 
on the quality of the human 
environment, the Corps of Engineers 
prepares an environmental assessment 
(EA) andjor an environmental impact 
statement (EIS) for each Department 
of the Army (DA) permit application 
as part of its public interest 
review process. 

This requirement stems from the 
National Environmental Policy Act of 
1969 which established the need to 
consider environmental factors in 
decision-making. For the corps of 
Engineers regulatory program, the 
specific procedures and 
documentation required by the Act is 
found in 33 CFR Part 230, Appendix 
B, Environmental Operating 
Procedures and Documents for 
Regulatory Functions. 

WHO PREPARES THE EA/EIS FOR DA 
PERMIT ACTIONS? 

The applicant is expected to 
furnish, as part of a complete 
permit application package, 
appropriate information for 
preparation of an EA or EIS by the 
Corps. The applicant must provide 
data necessary to evaluate 
reasonable alternatives and to 
assess the impacts of the proposed 
project and all reasonable 
alternatives. The Corps is 
responsible for the accuracy of the 
information submitted by the 
applicant and for the conduct of an 

independent evaluation. The 
document is prepared by the Corps, 
utilizing in-house staff or through 
contract. 

WHEN IS THE EA PREPARED AND HOW IST 
IS USED IN THE PERMIT DECISION? 

The EA is prepared as soon as 
practicable after all relevant 
information is available for a 
permit decision. This generally 
occurs after the end of the public 
notice period. It is . usually a 
brief document (5-15 pages) and 
focuses on whether or not the 
activity to be permitted could have 
significant effects on the 
environment. 

If the EA concludes that the permit 
proposal's impact is not 
significant, a Finding of No 
Significant Impact (FONSI) is 
included at the end of the EA. The 
combined document is then dated, 
signed, and placed in the permit 
record. 

When there is a determination of 
significant environmental impact, 
preparation of an EIS is required. 
For major projects, this decision to 
prepare an EIS can be made early in 
the permit process or even during 
pre-application meetings. As with 
the EA, the applicant is expected to 
furnish appropriate information 
necessary for preparation of an EIS. 



ONCE THE DECISION IS MADE TO PREPARE 
AN EIS, CAN IT BE CHANGED? 

At any time during the permit 
process, the district engineer may 
decide that an EIS is no longer 

-·· heeded as a result of: 

(1) reevaluation of the original 
determination, 

(2) reduced scope of the proposal, 
(3) receipt of additional 

information, or 
(4) sufficient evidence in the 

record to support denial of 
the proposal. 

WHAT IS THE GENERAL FORMAT FOR A 
PERMIT EIS? 

It should be noted that for 
regulatory permit, the Corps action 
is ISSUANCE OF THE PERMIT or 
ISSUANCE OF THE PERMIT WITH 
CONDITIONS. It then follows that 
denial of a permit application is 
considered "no-action" on the part 
of the Corps. 

The EIS format is a follows: 

* A Cover Sheet which 
identifies the regulatory action 
officer, the Corps permit action, 
and the authority under which the 
Corps is exerting its jurisdiction. 

* A summary section which 
summarizes the purpose and need for 
the proposed action as well as its 
beneficial and adverse impacts. 

* Table of Contents 

* Purpose and Need for the 
Proposal--This section distinguishes 
between an applicant's purpose and 
need and a public purpose and need. 
These may be the same as for many 
government-sponsored projects. 

Where the proposal is a private 
endeavor, the purpose and need must 
be related to overall public 
interest or benefit to be derived by 
issuance of the permit. 

* Alternatives--This section 
must document and include a 
reasonable ntimber and range of 
alternatives which would satify the 
purpose and need for the action to 
be permitted. The EIS must address 
all the practicable alternatives to 
be considered by the decision-maker. 
An important distinction to make for 
regulatory permit actions is that 
the Corps takes an impartial 
position whether to issue or deny an 
application until the full public 
interest review is complete. Thus, 
at no time is a preferred 
alternative designated. Rather the 
document evaluates whether each 
alternative(s) is in the public 
interest. However, the document 
must objectively state the 
"environmentally preferred 
alternative." 

* Affected Environment--A 
description of the environmental 
setting, specifically the area to be 
affected by the activity to be 
permitted. 

* Environmental Consequences-
A discussion of primary, secondary, 
cumulative, and other impacts. 

* List of Preparers 

* Public Involvement--Summary 
of people consul ted, meetings and 
hearings held, etc. 

* Appendixes--Background and 
supporting data and studies 

* Index--Alphabetical index for 
easy reference to it~~s discussed in 
the main text of EIS. 



WHAT ARE THE FILING REQUIREMENTS AS 
THEY RELATE TO PERMIT DECISIONS? 

Both draft and final EIS are filed 
with the U.s. Environmental 
Protection Agency in Washington D.C. 

-'Phe supporting documentation for a 
permit decision is referred to' as a 
Record of Decision (ROD). The ROD 
cannot be prepared or signed by the 
District Engineer until 30 days 
after the final EIS has been noticed 
in the Federal Register by EPA. 

OVERALL HOW MUCH PROCESSING TIME IS 
ADDED TO THE USUAL DA PROCESS BY THE 
REQUIREMENTS FOR AN EIS? 

For routine, non-controversial 
actions, permit decisions are 
largely based on EA 1 s and can be 
completed in 60 days. Other EA
based permit decisions requiring 
additional interagency coordination 
and resolution of concerns can 
extend the process from three months 
to a year. 

When an EIS is required, a public 
hearing is also generally held. 
Overall, it is estimated that permit 
processing for EIS actions take a 
minimum of two years. 

~---· I '"•, 
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TO: 

F!0-1: 

SUBJECI': 

PROJECI': 
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.. ......_ 

DC '1:~ 
u,,· filJ'(, 2 PJ2; 59 

[ v1"" AQUA'I'IC RF.SOURCi~. ~lF .\VA. f~(rWATER & lAND 
( v( FORESTRY & I'VI~c v~LO" E T NARS 
[ ] lAND MANAGEMENT HCRS 
[ ~ STATE PARKS [ ] 
[ ] HISTORIC SITES [ ] 

GOROON SOH 

I 
Please review the attached: 

[ ] DP.AFT EIS 
[ ] EIS PREPARATION NOI'ICE 
[ ] ENVIRONMENTAL ASSESSMENT 

FORt-\ 79-B 
:vised 8/31) 

v G¥-..__pf,·.._ /_7rf- J ; 
and sul:rnit your ccmnents no later than ---~d'+f.~lc..:&.:....J.f,~~::._:_r __ 

If rrore time is required, please call me at 6461. 

PLEASE REI'URN TO: GORDON SOH 

[ ] \ve have no ccmnents 

[ V] COrrrnents attached. 

' GORDON SOH 

[ ] Please =ntact ___________ ,at 

_________ for our i..ntJUt. 

Signed: 

Date: 



GEORGE A. AAIYOSHI 

GOV£ftHOA 

STATE OF HAWAII 
ENVIRONMENTAL COUNCIL 

550 HALEKAUWILA STREET 

ROOM 301 

HONOLULU. HAWAII 961113 

July 23, 1985 

James W. Morrow 
Chairman 

;:} . ., t • J ELEPHONE NO. 
(808) 548-6915 

·--
.... • ' ' • 4 ;,.: ':.t· r: .. f ~-,·,:~ (~\; 

Mr. Susumu Ono, Chairman 
Board of Land and Natural Resources 
P.O. Box 621 
Honolulu, Hawaii 96809 

Dear Mr. Ono: 

Subject: Exemption System Established under Chapter 343, 
HRS 

The present system whereby specific types of actions are 
declared exempt from the preparation of an environmental 
assessment is being reviewed by this subcommittee of the 
Environmental Council. As part of our review, this 
committee is requesting your assistance in answering the 
following questions: 

1. How frequently does your agency 
exemption list? How many actions 
exempt each month? How many 
assessments are done annually? 

utilize the 
are declared 
environmental 

2. Please review the attached copy of the exemption 
list for your agency. Indicate those actions 
that are no longer performed by your agency and 
should be deleted from your exemption list. 
Also, indicate any wording changes that you 
believe should be made to the approved 
exemptions. What other actions would you like 
included on your exemption list? (NOTE: Your 
answers to this question will be used for review 
purposes only. Any changes to your exemption 
list must be proposed through the process 
established pursuant to Chapter 343.) 

Ro?er ____ Post ~3'-'·~--"Wu.h..,at changes should be made to the exemption 
A>:----- t;brary Process? 

----- Maude -----
----- Barbara ----

f 
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Please submit your replies by August 15, 1985 to: 

Ms. Letitia N. Uyehara 
Office of Environmental Quality Control 
550 Halekauwila St., Room 301 
Honolulu, HI 96813 

Your cooperation will be greatly appreciated. 

Thank you in advance for your assistance in this review. 

Attachment 

Sincerely, 

11~~~ 
Letitia N. Uyehara 
Chairperson 
Exemption List Subcommittee 
Environmental Council 



EXEMPTION LIST 
for 

DEPARTMENT OF LAND AND NATURAL RESOURCES 
as approved by the 

Environmental Quality Commission 

January 19, 1976 

Department - Wide Exemption List 

Pursuant to EIS Regulation 1:33, the following types of 
action, where they fall within the given classes of action, 
shall generally be exempted from the preparation of an EIS or 
Negative Declaration: 

Exemption Class #1: operations, repairs or maintenance of existing 
structures, facilities, equipment or topographi 
cal features, involving negligible or no expan
sion or change of use beyond that previously 
existing 

1. Operations, repairs, or maintenance of existing signs, buoys, 
and markets. 

2. Operations, repairs, or maintenance of existing fire tool catches, 
fuel breaks and helispots. 

r.) , 3. Fire fighting. 

Exemption Class #2: replacement or reconstruction of existing 
structures and facilities where the new 
structure will be located generally on the 
same site and will have substantially the same 
purpose, capacity, denSity, height and dimensi< 
as the structure replaced 

1. Replacement or reconstruction of existing signs, buoys, or markers 

2. Replacement or reconstruction of existing checking stations. 

Exemption Class #4: minor alterations in the conditions of land, 
water, or vegetation 

1. Construction of walkways (but not forest trails) and installation 
of guard rails. 

2. Removal of single, common place, unexceptional tree that endangers 
life or property. 

3. Mowing, pruning, tri.nming. 

4. Installation of sprinkler system. 
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Exemption Class #5: basic data collection, research, experimental 
management, and resource evaluation activities 
which do not result in a serious or major 
disturbance to an environmental resource 

1. Installation and monitoring of climatology stations. 

Exemption Class #7: construction or placement of minor structures 
accessory to existing facilities 

1. Placement of signs, buoys, or markers. 

].Construction of utility sheds. 

3. Placement of aerators for increasing.the dissolved oxygen 
content for fish populations in reservoirs, nurseries, ponds. 

Exemption Class #9: demolition of structures, except those 
structures located on any historic site as 
designated in the National Register or Hawaii 
Register as provided for in the Historic 
Preservation Act of 1966, Public Law 89-665, 
or Chapter 6, Hawaii Revised Statutes 

Sealing of leaky wells. 

As stipulated in EIS Regulation 1:33b, all exemptions under this 
list are inapplicable when the cumulative impact of planned successive 
actions of the same types, in the same place, over time, is significant 
or when an action that is normally insignificant in its impact on the 
environment may be significant in a particularly sensitive environment. 
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EXEMPTION LIST 
for the 

DIVISION OF WATER AND LAND DEVELOPMENT 
Department of Land and Natural Resources 

as approved by the 
ENVIRONMENTAL QUALITY COMMISSION 

February 5, 1976 

Pursuant to EIS Regulation 1:33, the following types of action, 
where they fall within the given classes of action, shall generally 
be exempted from the preparation of an EIS or Negative Declaration. 

Exemption Class #1: operations, repairs or maintenance of existing 
structures, facilities, equipment or topogra
phical features, involving negligible or no 
expansion or change of use beyond that pre
viously existing. 

1. 

2. 

Repairs which are necessary to maintain existing structures and 
faciliti~s used in the irrigation systems at Waimanalo, Oahu; 
Waimea-Lalamilo, Hawaii;. and Molokai. Cutting of trees which 
are threatening to damage existing structures, facilities and 
waterways in the irrigation systems. Performing maintenance trim
ming of brush, removing and depositing sediment and debris in 
order to open the waterways for irrigation systems. 

Repairs and improvements which are necessary to maintain in a 
useful a useful condition the existing access roads and road 
structures (such as culverts and bridges) to the minimum width 
required for the operation of vehicles used in the operation and 
maintenance of irrigation systems. 

3. Repairs which are necessary to maintain existing office build
ings, control buildings, warehouses, paint sheds, baseyards, 
grounds, water treatment plants, and other existing facilities 
used in the existing water systems. 

-· 4. Repair, operate and maintain existing pumps and controls, pipes 
and channels in the same location in order to maintain service 
in existing water systems. Repair existing electrical and tele
metering systems used to operate water facilities, equipment, 
and appurtenances in existing water systems. Repair existing 
diversions and intake structures, including valves, gates, and 
intake boxes in order to collect or improve the collection at 
the location of the existing water source diversion works. 

Exemption Class #2: replacement or reconstruction of existing 
structures and facilities where the new struc
ture will be located generally on the same 
site and will have substantially the same pur
pose, capacity, density, height and dimensions 
as the structure replaced. 

1. Replace or reconstruct existing pumps and controls, pipe and 
(" i . 



0 

Page 2 

channels in the same location and to a size commensurate with the 
existing system and source capacities to provide service in exist
water systems. 

2~ Replace or reconstruct existing roads and road structures to the 
minimum width required for the operation of vehicles used in the 
operation and maintenance of water systems. Roads shall be single
lane with passing turnoffs approximately one mile apart or at the 
beginning and end of dangerous sections or streams or gully cros
sings. 

3. Replace or reconstruct existing structures, buildings and facili
ties to the same size and for the same purpose as their existing 
use in the irrigation systems at Waimanalo, Oahu: Waimea-Lala
milo, Hawaii; and Molokai. Replace or reconstruct existing elec
trical and telemetering systems to perform the same operational 
tasks of operating water facilities, equipment and appurtenances 
in existing water systems. 

4. Reconstruction of existing diversions and intake structures, in
cluding valves, gates, and intake boxes in order to collect or 
improve the collection at the location of the existing water 
source diversion works. 

Exemption Class #5: basic data collection, research, experimental 
management, and resource evaluation activities 
which do not result in a serious or major dis
turbance to an environmental resource. 

1. Construction of Gaging Stations to measure streamflow and flood 
crest in streams in according with the prescribed method and 
practices of the u.s. Geological Survey. Installation of Clima
tological stations to collect 4ata on climatology, all in ac
cordance with~the method and practi~es of the National Weather 
Service. 

2. Construction of test-wells not more than 8 inches in diameter 
to provide ground :~rtith for water resources investigations, the 
suggested size will enable the aquifer to be tested for its 
physical, chemical, biological qualities, as wedl as providing a 
pumping test to determine the specific capacity of the aquifer. 
Test wells shall not be developed to serve water unless an EIS 
or negative declaration is prepared. 

Exemption Class #7: construction or placement of minor structures 
accessory to existing facilities. 

1. Fencing for water facilities. 

2. Minor driveways. 

3. Installation of exterior lights in already developed areas for 
security and safety purposes. 
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4. Water tanks with less than 10,000 gallon capacity. 

5. Roof top water catchments. 

6. Lines and water faucets for site use only. 

Exemption Class #9: demolition of structures, except those struc
tures located on any historic site as desig
nated in the National Register or Hawaii 
Register as provided for in the Historic Pre
servation Act of 1966, Public Law 89-665, or 
Chapter 6, Hawaii Revised Statu~es. 

1. Construction required to seal artesian wells which have been 
abandoned or are leaking. This is a positive means of preventing 
the wastage of ground water supplies. 

As stiP.ulated in EIS Regulation 1:33b, all exemptions under this 
list are inapplicable when the cumulative impact of planned successive 
actions of the same types, in the same place, over time, is signifi
cant, or when an action that is normally insignificant in its impact 
on the environment may be significant in a particularly sensitive 
environment. 



EXEMPTION LIST ADDITION I 
for the 

DEPARTMENT OF LAND AND NATURAL RESOURCES 
Division of Water and Land Development 

as approved by the 
Environmental Quality Commission 

May 25, 1978 

Pursuant to EIS Regulation 1:33, the following types of action, 
where they fall within the given classes of action, shall generally 
be exempt from requirements regarding preparation of an environmental 
assessment, negative declaration, or EIS: 

Exemption Class il: operations, repairs or maintenance of 
existing structures and facilities where 
the new structure will be located generally 
on the same site and will have substantially 
the same purpose, capacity, density, height 
and dimensions as the structure replaced. 

1. Repair and maintenance of existing trails and roads leading 
to data collection stations. 

Exemption Class #6: continuing administrative activities, such 
as purcha~es for supplies and personnel
related actions. 

1. Requests for federal assistants under Title III of the U.S.' 
Water Resources Planning Act. Grants thus obtained will be 
used for developing comprehensive water and related land 
resources plans. 

As stipulated by EIS Regulation 1:33b, all exemptions under this 
list are inapplicable when the cumulative impact of planned 
successive actions of the same type, in the same place, over 
time, is significant, or when an action that is normally 
insignificant in its impact on the environment may be significant 
in a particularly sensitive environment. 



ADDITION TO EXEMPTION LIST 

for the 

Division of Water and Land Development 
Department of Land and Natural Resources 
as approved by the Environmental Council 

September 19, 1984 

Pursuant to EIS Regulation l: 33, the following type of 
action, where it falls within the given class of action, 
shall generally be exempted from the preparation of an EIS 
or Negative Declaration. 

Exemption Class tl: operations, repairs or 
maintenance of existing 
structures, facilities, 
equipment or topographical 
features, involving 
negligible or no expansion 
or change of use beyond 
that previously existing. 

Item: Vegetation Clearing from Streams 

Work under this exemption would be performed by the 
Division of Water and Land Development or its contractor 
on improved and unimproved drainage ditches, swales and 
streams under the Department of Land and Natural 
Resources' jurisdiction. Work would involve cutting and 
removing brush, grass and debris and occasional small 
trees or bushes to restore channel capacity. The 
equipment to be used by the contractor or division work 
crew would include sickles, cane knives, power saw, or 
tractor with cutting blade attachment. Vegetation and 
debris would be hauled by truck to an approved sanitary 
landfill site, or allowed to remain on site where feasible 
for use as compost. 

The herbicide, RODEO, will be applied directly to foliage 
growing on the banks of stream channels and to emergent 
foliage growing in fresh and brackish bodies of water. 
All herbicides will be used under the following conditions: 

1. Label instructions will be strictly adhered 
to. 

2. Herbicides will not be used in Kahana 
Stream, Punaluu Stream, or Kaluanui Stream, 
Koolauloa, Oahu: Wailoa River, Waiakea Fish 
Pond, Lokoaka Fish Pond and the Wailuku 
Watershed, Island of Hawaii; and such 
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additional streams or bodies of water as may 
be identified through consultation with the 
respective county government, environmental 
organizations, and the u.s. Fish and 
Wildlife Service. 

Soil disturbance would be minimal, if any, and all work 
would be confined within the right-of-way. 

As stated in the EIS Regulation 1:33b, all exemptions 
under this item are inapplicable when the cumulative 
impact of planned successive actions of the same type, in 
the same place, over time, is significant, or when an 
action that is normally insignificant in its impact on the 
environment may be significant in a particularly sensitive 
environment. 
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Ul Chapter 343, RRS documents submitted for publication in the OEOC Bulletin must be 
addressed to the Office of Environmental Quality Control, 465 South .King Street, 
Room 104, Honolulu, Hawaii 96813. Documents addressed otherwise vill n<it" be considered 
for publication. 

***************************************************************************************** 

N!GATIVE DECLARATIONS 

The following are Kegative Declarations 
or determinations made by proposing or 
approving agencies that certain proposed 
actions vill not have significant effects 
on the environment and therefore do not 
require EISs (EIS Rules 11-200-11). 
Publication in the Bulletin of a Negative 
Declaration initiates a 60-day period 
during which litigation measures may be 
instituted. Copies are available at 25 
cents per page upon request to the 
Office. Parties wishing to comment may 
submit written comments to the agency 
responsible for the determination 
(indicated in project title). The Office 
would appreciate a copy of your comments. 

OAHU 

ACOUISITIOII AND DEVELOPMENT OF POKAI BAY 
BEACH PARJt J:XPANSIQN, Dept. of Parks & 
Recreation, City & County of Honolulu 
(TM!t: 8-5-01: por. 8 (Lot G); 8-5-08: 
31-36, 40, 41, 43, 44; 8-5-11-27) 

The City ' County of Honolulu 

proposes to expand Pokai Bay Beach 
Park by acquiring private property, 
closing both improved and unimproved 
streets, and taking possession of 
shoreline property under license to 
the U.S. Army. About 2. 55 acres of 
private property (identified by Tax 
Map Keys: 8-5-08: 31-36,40,42,43 & 
44) will be acquired. A portion of 
Bayview St. vill be closed between 
these properties. About 1.12 acres 
of City pl-operty (identified by Tax 
Map Jtey: 8-5-01: par. 8 Lot G) will 
be returned by the U.S. Army in 
Kovember 1990 when the current 
license expires. A portion of an 
abutting City-owned dirt road will be 
closed, and an unnamed paved City 
street (identified by Tax Map Key: 
8-5-11:27) will also be closed. 

Most structures vill be removed from 
these properties including four 
single family homes, the abandoned 
Pokai Bay Tavern, two military 
vacation rental units, and various 
fences. Site improvement• on the 
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***************************************************************************************** 

All Chapter 343, RRS documents submitted for publication in the OEOC Bulletin must be 
addressed to the Office of Environmental Quality Control, 465 South ling Street, 
Room 104, Honolulu, Hawaii 96813. Documents addressed otherwise will not be considered 
for publication. 

***************************************************************************************** 

RBGAXIVE DBCLARA7IORS 

The following are Negative Declarations 
or determinations made by proposing or 
approving agencies that certain proposed 
actions will not have significant effects 
on the environment and therefore do not 
require EISs (EIS Rules 11-Z00-11). 
Publication in the Bulletin of a Negative 
Declaration initiates a 60-day period 
during which litigation measures may be 
instituted. Copies are available at 25 
cents per page upon request to the 
Office. Parties visbinq to conanent may 
submit written comments to the aqency 
responsible for the determination 
(indicated in project title). The Office 
would appreciate a copy of your comments. 

MAUl 

WATER PIPELIFE IN THE WEST MA!JI FOREST 
RESERVE, Wailuku, Maui; Ned l. 
Nakoa/Dept. of Land and Natural Resources 
(TMK: 3-l-6:01) 

The applicant proposes to install a 

four-inch polyethylene pipeline for 
the transportation of water from an 
existing auwai on State-owned 
property in the West Maui Forest 
Reserve at Wailuku, Maui. 

NAHOLO CIRCLE AND MMLO STRUT INJECTION 
~. Xahului, Maui; Dept. of Public 
Works, County of Maui/Dept. of Health, 
Underground Injection Control (UIC) (TMl: 
3-8-30,40) 

This project is located on Naholo 
Circle between Holua Drive and Ikai 
·street, and on Maalo Street between 
Ohaa Street and Papa Avenue, lahului, 
Maui. 

The Dept. of Public Works proposes to 
install two (2) injection wells to be 
used to drain storm water. The 
terrain around the project sites are 
very flat. The soils of these areas 
are primarily sand soils. 

The estimated cost of the project is 
$150,000. 
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The bench generally follows the 
200-foot contour line which demarks 
the Conservation District boundary. 
The drainage ditch, which will be 
excavated in the bench will vary 
between 5. 9 to 9 feet in width across 
the top, 1. 2 to 3 feet across the 
bottom, and 4.1 to 5 feet in depth. 

This project is not within the 
Special Management Area. 

Estimated cost of this project is 
$900,000. 

COMMERCI~L FISHERIES F~CILITIES 

DEVELOPMENT, Honolulu, Hawaii; Dept. of 
Transportation, Harbors Division (TMK: 
l-5-39:30P) 

The proposed project consists of 
demolishing the existing wooden pier 
at Pier 18 and constructing a new 
wooden deck pier including driving 
sheet piles, and paving the area back 
to the new bulkhead. The existing 
wooden pier has been a continuous 
maintenance problem over the years 
caused by dry rot and/or termite 
infestation. 

Total reconstruction of the wooden 
Pier 18 structure is urgently needed 
to correct an intolerable and 
unacceptable situation and to 
preclude costly maintenance work in 
the future. 

There will be no dredging 
project. 

Estimated cost of the 
project is $430,000. 

in this 

proposed 

!!W-"~"-I L;.AN""-'I.__ _ __.,S TR E~~· CHANNft~L~-~D~R~~I~N~~~G~E 
IMPROVEMENTS, Ewa, Uahu; State Housing 
Finance and Development Corporation (TMK: 
First Division, 9-4-17:30) 
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Located east of "downtown" Waipahu, 
the side is bordered on the north by 
detached residences, on the east by 
Waipahu Field and several three-story 
walk up apartment buildings. 

The project is proposed for the lower 
reach of Wailani Stream between Paiwa 
St. and Farrington Highway. ~ 

combination earth trapezoid and 
concrete-lined, rectangular channel 
has been designed to accomodate a 
design flow of 3,600 cfs. 

Improvements to the channel and the 
new service road will be confined to 
within the existing 70-foot channel 
right-of-way. 

All headwalls, structures, and lining 
interfering with construction will be 
removed. Existing drainage outlets 
into the channel will connect to the 
channel and will be reconstructed if 
necessary. 

The cost of the project is 
approximately $1.5 million. 

FINDINGS OF NO 
BE~UTIFIC~TION 

B~RBERS POINT 
Oahu; U.S. 
Honolulu (TMK: 

SIGNIFICANT IMP~CT (FONSil 
PLAN & REVETMENTS ~T 

DEEP DRAfT H~RBOR, Ewa, 
Army Engineer District, 
9-1-14:8,21) 

The proposed project consists 
implementing a beautification 
for a small area adjacent to 

of 
plan 

tbe 
entrance channel of the Barbers Point 
Deep Draft Harbor harbor and 
constructing necessary 
erosion-correction revetments at two 
locations within the BPDDH 
development area. 

The beautification plan would prnvide 
landscaped plantings for a mound of 
coral material on the south side of 
the entrance channel. 
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Previously published April 23, 1989 

Contact: Lawrence Whang 
Board of Water Supply 
City & County of Honolulu 
630 So. Beretania St. 
Honolulu, Hawaii 

Deadline: June 7, 1989 

FINAL ENVIRONMENTAL IMPACT STATEMENTS 
The following EISs have been submitted 
for acceptance and contain comments and 
responses made during the review and 
response period. 

OAHU 

KO OLINA PHASE II, Ewa, Oahu; West Beach 
Estates/ Dept. of General Planning, City 
& County of Honolulu (TMK: 9-1-15: Por 
4,18) 

Previously published April 8, 1989 

Status: Currently being processed by 
Dept. of General Planning, City 
& County of Honolulu 

WAIALUA KAHUKU REGIONAL WATER SYSTEM 
IMPROVEMENTS, Waialua, Kahuku, Oahu; 
Board of Water Supply, City & County of 
Honolulu 

Previously published November 8, 1988 

Status: Currently 
Board of 
County of 

being processed by 
Water Supply, City & 

Honolulu 

WINDWARD OAHU REGIONAL WATER SYSTEM 
IMPROVEMENTS, Malaekahana to Makapu' u, 
Oahu; Board of Water Supply, City & 
County of Honolulu/ Governor, State of 
Hawaii 

Previously published October 8, 1988 
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Status: Currently being 
the Office of 
Quality Control 

processed by 
Environmental 

AIEA BAY STATE RECREATION AREA CONCEPTUAL 
MASTER PLAN, Honolulu, Oahu; State Dept. 
of Land & Natural Resources 

Previously published February 23, 1989 

Status: Currently being 
the Office of 
Quality Control 

processed by 
Environmental 

KIPAPA INDUSTRIAL PARK, Ewa, Oahu; Dairy 
Co., Inc./Dept. of General Planning, City 
& County of Honolulu (TMK: 9-4-05:52) 

The proposed project 
in Kipapa Gulch, 
District, Oahu. 

site is located 
Waipio, Ewa 

The applicant proposes to develop a 
light industrial park on approximately 
39 acres and 10 acres will remain as 
a single family low rental housing 
site. 

The project is estimated to cost in 
excess of $5 million and will require 
4 to 5 years to develop. A market 
study shows the need for additional 
industrial space in the future and 
suggests a competitive selling price 
for the proposes industrial park. 

THE COUNIRY COURSES AT KAHUKQ, Punamano & 
Malaekahana, Koolauloa District, Oahu; 
Kuilima Resort Company/ Dept. of General 
Planning, City & County of Honolulu (TMK: 
5-6-05: Por. 1,2,5,6,7; 5-7-01: Por. 21; 
5-6-07: Por 1; 5-6-06: Por. 6) 

Kuilima Resort Company is planning 
the development of an integrated golf 
complex with four 18-hole courses 
located at two sites near Kahuku on 
the North Shore of Oahu. 
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HONOLI'I HYDROELECTRIC PQWER PROJECT, 
South Hilo, Hawaii; Mauna k.ea Power 
Company, Inc,/ State Board of Land and 
Natural Resources {TMK: 
2-6-09:11;2-6-12:29,30; 2-7-02:21) 

Previously published April 8, 1989 

Status: Currently being processed by 
State Board of Land and Natural 
Resources 

••••••••••••••••••••••••••••••••••••••••• 
TO EXPEDITE THE PUBLICATION OF THE OEQC 
BULLETIN, THIS OFFICE REQUESTS THAT ALL 
AGENCIES AND APPLICANTS COMPLETE THE 

ATTACHED 2-PAGE OEQC FORM #89-01 WHENEVER 
AN EIS, NEGATIVE DECLARATION, OR NEPA 
DOCUMENT IS SUBMITTED. IF THERE ARE ANY 

QUESTIONS IN COMPLETING THIS FORM, PLEASE 
CALL OEQC AT 548-6915. 

••••••••••••••••••••••••••••••••••••••••• 
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NOTICE: 

When submitting an Environmental 
Assessment or a Negative Declaration be 
certain that it provides all the 
information required by the Rules Section 
11-200-10 or it will be returned without 
any publication in the OEQC Bulletin. 
Also, the attached summary Form #89-01 is 
required. The contents as stated in the 
Rules are as follows: 

{1) Identification of applicant or 

{2) 

{3) 

{4) 

{5) 

{6) 

{7) 

{8) 
{9) 

{10) 

proposing agency; 
Identification of 
agency, if applicable; 

approving 

Identification of agencies 
consulted in making assessment; 
General description of the 
action's technical, economic, 
social, and environmental 
charateristics; 
Summary description 
affected environment, 
suitable and adequate 
and site maps; 

of the 
including 
location 

Identification and summary of 
major impacts and alternatives 
considered, if any; 
Proposed mitigation measures, 
if any; 
Determination; 
Findings and reasons supporting 
determination; and 
Agencies to be consulted in the 
preparation of the EIS, if 
applicable. 
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f,lJBLIG NOTICE 
Pursuant to Sect1on 13-222-12, Hawaii Administrative Rules 

entitled "Shoreline Certification• 

I Date: May 8, l989 Number: 89 9 I 
NOTICE OF APPLICATION: Application available for inspection at 
District Land Offices on the islands of Kauai, Hawaii and Maui and at 
Room 220, Kalanimoku Building, 1151 Punchbowl Street, Honolulu, Oahu 

LOCATION APPLICANT 

Page 3 (continued) 

5) Ld. Ct. Applcn. C&C of Honolulu for 
616, Mokulua Dr. Lanikai Association 
(Kailua, Koo-
laupoko, Oahu 

6) Ld. ct. Applcn. C&C of Honolulu for 
616, Mokulua Dr. Lanikai Association 
(Kailua, Koo-
laupoko, Oahu 

TAX MAP KEY 

4-3-04:96 & 97 

4-3-03:89 

.............................................. 

DATE RECEIVED 

4/6/89 

4/6/89 

comments on application may be made in writing to the State Land Surveyor 
at Room 210, Kalanimoku Building, 1151 Punchbowl Street, Honolulu, Oahu 
within fourteen (14) days of this notice. 

LOCATION 

NOTICE OF SHORELINE CERTIFICATION OR REJECTION 

APPLICANT TAX MAP KEY 
DATE CERTIFIED (C) 

OR REJECTED (Rl 

.............................................. 
APPEAL may be made to the Department of Land and Natural Resources in 
writing within twenty (20) days of the date of this notice: 

Department of Land and Natural Resources 
1151 Punchbowl Street, Room 220 

Honolulu, Hawaii 96813 
Tel. 548-6460 



fllJBLIG NOTICE 
Pursuant to sect1on 13-222-12, Hawaii Administrative Rules 

entitled "Shoreline Certification• 

I Date May 8, 1989 Number: 89-9 I 
NOTICE OF APPLICATION: Applicat1on ava1lable for inspect1on at 
District Land Offices on the islands of Kauai, Hawaii and Haui and at 
Room 220, Kalanimoku Building, 1151 Punchbowl Street, Honolulu, oahu 

LOCATION 

1) Lot 58 of Puako 
Beach Lots (Hts. 
Plat 4-14-B) 
(Puako, Lalamilo, 
s. Kohala, Hawaii 

2) Lot 14 of Land 
Court Applcn. 
1714 (Map 2) 
(Makakupaiaiki, 
Molokai, Hawaii 

APPLICANT 

Wes Thomas and 
Associates for James 
Muffie 

TAX HAP KEY 

6-9-04:16 

Community Planning, 5-4-03:23 
Inc. for Kawela 
Plantation Dev. Assoc. 

.............................................. 

DATE RECEIVED 
4/20/89 

4/21/89 

Comments on application may be made in writing to the State Land Surveyor 
at Room 210, Kalanimoku Building, 1151 Punchbowl Street, Honolulu, Oahu 
within fourteen (14) days of this notice. 

NOTICE OF SHORELINE CERTIFICATION OR REJECTION 

LOCATION APPLICANT TAX MAP KEY 
DATE CERTIFIED (C) 

OR REJECTED (R) 

1) 608 Kaimalino A.F.M. corp. for 
Pl. (Kaneohe, 
Koolaupoko, Oahu 

2) 447 Portlock Rd. 
Maunalua Beach 
Subdiv. (Mauna
lua, Oahu) 

3) 44-443 Kaneohe 
Bay Dr. (Kaneohe, 
Koolaupoko, Oahu) 

Wes Thomas and 
Associates, Inc. for 
Bernice Pauahi 
Bishop Estate 

PAREN, Inc. dba Park 
Engineering for 
Pacific Atlas 
(Hawaii) Inc . 

4-4-039:23 

3-9-16:003 

4-5-30:1, 42, 
44, 45 and 46 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

4/18/89 (C) 

4/19/89 (C) 

4/24/89 (C) 

APPEAL may be made to the Department of Land and Natural Resources 1n 
writing within twenty (20) days of the date of this notice: 

Department of Land and Natural Resources 
1151 Punchbowl Street, Room 220 

Honolulu, Hawaii 96813 
Tel. 548-6460 



environmental impact statements (EIS), section 343-6, 
HRS, grants the Council authority to make necessary rules 
for the purposes of chapter 343, and section 343-7, HRS, 
designates the Council to be an aggrieved party for the 
purposes of bringing judicial action regarding specific 
aspects of the EIS process. 

Since December of 1987 six petitions for Declaratory 
Rulings have been submitted to the Council. These 
petitions, addressed specific elements of the EIS process. 

Section 343-5, HRS, sets out the basic components of 
Hawaii's EIS process. Subsection 343-5(a) provides when 
an environmental assessment shall be required. 
Subsection 343-5(b) establishes the basis procedures 
which shall be followed regarding agency actions and 
343-5(c) does the same for applicant actions. It is 
important to note that in section 343-5 the Hawaii State 
Legislature has not vested the Council with the power to 
determine whether an EIS should be prepared, whether a 
final EIS should be accepted, or to make a recommendation 
as to the acceptability of a final statement. Section 
343-5 explicitly authorizes other agencies to take these 
actions. 

Thus. although the Legislature charged the Council 
with the responsibility for adopting rules by which the 
EIS process might be implemented, other agencies were 
vested, with the exception of appeals of non-accepted 
final EIS, with the power to implement these rules. In 
other words, although the Council is empowered to adopt 
rules, for the most part, 343-5 does not empower it to 
implement these rules except in very specific factual 
situations. 

Strict application of this legal framework has resulted in the Council's 
declining to issue Declaratory Rulings where jurisdiction was at issue, 
irrespective of the Council's opinion of the factual contentions of the 
petition. The Council would like to remind potential petitioners that Council 
intervention in environmental disputes any take forms other than Declaratory 
Rulings, including: 

Letters of opinion; 
Publicizing the issue further within government channels and to 
the public; 
Publicizing the issue through the Annual Report; and 
Becoming a party to legal proceedings. 

The Council would like to encourage Hawaii's citizens and environmental 
organizations to continue to bring matters of environmental concern to our 
attention, and hope that with the means we have available, the Council can 
play a role in preserving and protecting Hawaii's environment. 



PROPOSE PROJECT 

»-DAY CONSUlT ATIOM I'ERIOO f ROll 
PWLJC:ATQj Of Tl4E NOTlCE II THE 

OEOC 1\.U.ETIII 

&5-CA T FIEYlE'W PERIOO fA Oil 
I'\! I UCA TION Of ll!E DRAFT IN THE 

OE OC I'-' I.SfWj 

OEQC BUU£11N 
May :13, 1990 

Agency Nnda to OEQC 
for publication • eo 
day litigation period 

NO 

YES 

No deadline 

'--------~ PROCEED WITH PROJECT 

PAGE 13 

Final EIS ean be 
appealed to the court • 
60 day litigation period 



EIS f'DVI!'DRY 

ENVIRONMENTAL ASSESSMENTS AND 
NOTIQlS OF DEn:R.MINATION 

~es and applicants should be diligent In 
preparing environmental a~ll to 
assure that they meet the lener and intent of 
the law. 

Information should be contained in the 
documen11 which will substantiate 
statemenll and decisions. (i.e. 'Ther-e should 
be substantiating evidence to justify the 
statement that there will be no 
environmental impacts.) 

Per Section 10, Otapter 200 of Titl!! 11, 
Administrative Rules, Department of Health, 
environmental assessments shall contain: 

(1) Identification of applicant or proposing 
agency; 

(2) Identification of approving agency, if 
applicable; 

(3) Identification of agencies consulted in 
making assessment; 

(4) General description of the action's 
technical, economic, social, and 
environmental characteristics; 

(5) Summary description of the affected 
environment, including suitable and 
adequate location and site maps; 

(6) Identification and summary of major 
impacts and alternatives considered, if 
any; 

(7) ProJ>Cl""d mitigation measures, if any: 
(8) Determination; 
(9) Findings and reasons supporting 

determination; and 
(1 0) Agencies to be consulted in the 

J=par&tion of the environmental 
impact statement, if applicable. 

Projects should not be done on an 
incremental basis to avoid preparation of an 
environmental impact statement. Per 
Section 12, Otapter 200, the agency shall 
consider every phase of a proposed action, 
the expected consequences, both primary 
and secondary, and the cumulative as well 
as the short and long-term effects of the 
action. 

Please refer to Otapter 200 for more 
lnfonnation or call OEQC at 548-6915. 
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181-10 CONSERV A TlON AND RESOURCES 

Cross References 

For evaluation and review process of fund, see &23-11 (note). 

CHAPTER 182 
RESERVATION AND DISPOSITION OF GOVERNMENT 

MINERAL RIGHTS 
SECTION 

182-1 DEFINITIONS 

182-5 MINING LEASES ON RESERVED lANDS 

§182-1 Definitions. In this chapter, if not inconsistent with the context: 
••• 
"Geothermal resources" means the natural heat of the earth, the energy, in 

whatever form, below the surface of the earth present in, resulting from, or created 
by, or which may be extracted from, such natural heat, and all minerals in solution or 
other products obtained from naturally heated fluids, brines, associated gases, and 
steam, in whatever form, found below the surface of the earth, but excluding oil, 
hydrocarbon gas, other hydrocarbon substances, and any water, mineral in solution, 
or other product obtained from naturally heated fluids, brines, associated gases, and 
steam, in whatever form, found below the surface of the earth, having a temperature 
of 150 degrees Fahrenheit or less, and not used for electrical power generation . 

••• 
[am L !990, c 207, §I] 

Revision Note 

Only the definition amended is compiled in this Supplement. 

§182-5 Mining leases on reserved lands. If any mineral is discovered or 
known to exist on reserved lands. any interested person may notify the board of land 
and natural resources of the person's desire to apply for a mining lease. The notice 
shall be accompanied by a fee of $100 together with a description of the land desired 
to be leased and the minerals involved and such information and maps as .the board 
may by regulation prescribe. The board may grant a mining lease on reserved lands in 
accordance with section 182-4. or the board may, by the vote of two-thirds of its 
members to which the board is entitled, without public auction, grant a mining lease 
on reserved lands to the occupier thereof. Such a mining lease may be granted to a 
person other than the occupier if the occupier has assigned the occupier" s rights to 
apply for a mining lease to another person. in which case only such an assignee may 
be granted a mining lease. Any provisions to the contrary notwithstanding. if the 
board decides that it is appropriate to grant a geothermal mining lease on the reserved 
lands, the surface owner or the owner's assignee shall have the first right of refusal 
for a mining lease; however, the granting of a geothenna.l mining lease does not 
create the presumption that a geothermal resource subzone will be designated. nor 
shall geothermal development activities occur on land within the geothermal mining 
lease until the area is designated a geothermal resource subzone. If the occupier or the 
occupier's assignee of the right to obtain a mining lease should fail to apply for a 
mining lease within six months from the date of notice from the board of a finding by 
the board that it is in the public interest that the minerals on the reserved lands be 
mined, a mining lease shall be granted under section 182-4; provided that bidders at 
the public auction shall bid on an amount to be paid to the State for a mining lease 

170 



FOREST RESERVES, WATER DEVELOPMENT, ZONING 183-1.5 

granting to the lessee the right to exploit minerals reserved to the State. [L 1963. c II, 
ptof§ l; Supp, §99A-5; HRS § 182-5; am L 1978. c 135, §4; am imp L 1984. c 90. §I; 
am L 1988. c 378. §2] 

SUBTITLE 4. FORESTRY AND WILDLIFE; 
RECREATION AREAS; FIRE PROTECTION 

CHAPTER 183 
FOREST RESERVES, WATER DEVELOPMENT, ZONING 

PART I. GENERAL 

SECTION 

183-1.5 DUTIES IN GENERAL 

PART II. FOREST RESERVES 

!83-JJ GOVERNMENT LAND FOR FOREST RESERVES 

!83-12 NOTICE OF Ut:ARJNG 

! 83-13 HEARING 
183-14 VESTED RIGHTS PROTECTED 

J8J-Jj SURRENDER OF PRIVATE LAND 

183-16 INCOME FROM FOREST RESERVE 

J 83-17 TIMBER TRESPASS IN FOREST RESERVES 

183-19 EXCLUSION OF LIVESTOCK FROM I'OREST RESERVES, GAME MANAGEMENT AREAS, PUBLIC 

HUNTING AKEAS, AND NA rURAL ARl:A KESEIWES; NOTICE 

l 83-20 DISPOSITION 
183-21 PENALTIES 

Note 

Chapter tille amended by L 1988, c 337, §I. 

PART l. GENERAL 

§183-1.5 Duties in general. The department shall: 
( l) Gather and compile information and statistics concerning the area, loca

tion, character, and increase and decrease of forests in the State; 
(2) Gather and compile information as necessary concerning trees, plants, 

and shrubs recommended for planting in different localities, including the 
care and propagation of trees and shrubs for protective, productive, and 
aesthetic purposes and other useful information. which the department 
deems proper; 

(3) Have the power to manage and regulate all lands which may be set apart as 
forest reserves; 

(4) Devise ways and means of protecting, extending, increasing, and uti
lizing the forests and forest reserves. more particularly for protecting and 
developing the springs, streams, and sources of water supply to increase 
and make that water supply available for use; 

(5) Devise and carry into operation. ways and means by which forests and 
forest reserves can. with due regard to the main objectives of title 12, be 
made self-supporting in whole or in part; 

(6) Devise and carry into operation. ways and means of reforesting suitable 
state lands; 
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181-7 CONSERVATION AND RESOURCES 

Cross References 

Administrative hearings generally, see chapter 91. 

§181·8 Appeal. Any operator aggrieved by any decision, order, or 
action of the board of land and natural resources refusing, modifying, 
suspending, cancelling, or revoking a permit or disapproving an amended plan 
of reclamation may appeal from such decision, order, or action to the circuit 
court of the circuit in which is located any part of the land described in the 
permit. The appeal shall be governed by the provisions of Rule 72 of the Hawaii 
Rules of Civil Procedure and chapter 91. The appellant shall file a bond with the 
clerk of the circuit court to which the appeal is taken, in such amount and with 
such surety or sureties as the clerk may fix and prescribe, conditioned to pay all 
costs if the appeal be decided adversely to the appellant. On motion of the board 
the court may require the penalty of the bond to be increased to such amount 
and to be so conditioned that the operator filing the appeal shall be bound to 
perform all requirements of this chapter. The court shall have the power to 
reverse, affirm, or modify in whole or part, the decision, order or action 
appealed from. [L 1957, c 161, §9; am L Sp 1959 2d, c I, §21; am L 1961, c 132, 
§2; am L 1965, c 96, §80; Supp, §98C-9; HRS §181-8] 

§181·9 Penalty; injunction. Any person violating section 181-3(a) shall 
forfeit to the State not more than $5,000 for every violation, to be recovered by 
action brought in the name of the State by the board of land and natural 
resources. Any person violating section 181-3(a) or this chapter or any permit 
issued pursuant thereto may be enjoined by the circuit court from continuing 
the violation. The penalty and remedy provided by this section shall be in 
addition to any criminal or civil penalty provided by any other law. [L 1957, c 
161, §10; am L 1959, c 20, §7; am L Sp 1959 2d, c I, §21; am L 1961, c 132, §2; 
Supp, §98C-10; HRS §181-9] 

§181-10 Funds. All fees and fines collected under this chapter shall be 
paid into the treasury of the State as general realizations. All moneys forfeited 
under any bond or deposit shall be held in a special fund to be expended by the 
board of land and natural resources for the purpose mentioned in section 181-5. 
[L 1957, c 161, §II; am L Sp 1959 2d, c I, §21; am L 1961, c 132, §2; Supp, 
§98C-11; HRS §181-10] 

CHAPTER 182 
RESERVATION AND DISPOSITION OF GOVERNMENT 

MINERAL RIGHTS 

SECTION 

182-1 DEFINITIONS 
182-2 MINERAL RIGHTS RESERVED TO THE STATE 

182-3 BOND; COMPENSATION TO OCCUPIERS 

182.4 MiNING LEASES ON STATE LANDS 

182-5 MINING LEASES ON RESERVED LANDS 

182-6 EXPLORATION 

182-7 LEASE 
182-8 NUMBER OF LEASES; ACREAGE LIMITATIONS; AREA COVERED BY LEASE 

182-9 DEPOSIT; FIRST YEAR'S RENTAL 

182-9.5 UNITIZATION 

182-10 REVOCATION OF MINING LEASES 

182-11 ASSIGNMENT 
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GOVERNMENT MINERAL RIGHTS 

182-12 ACQUISITION OF RIGHTS-OF-WAY 

182-13 SURRENDER OF MINING LEASES 

182-14 RULES AND REGULATIONS 

182-15 OTHER USE OF SURFACE OF STATE LANDS 

182-16 LEVY AND ASSESSMENT OF GENERAL EXCISE TAX 

182-17 PENALTY FOR VIOLATION 

182-18 GEOTliERMAL ROYALTIES 

Law Journals and Reviews 

Comment, Ownership of Geothermal Resources in Hawaii, 1 UH L. REV. 69. 

182·1 

§182·1 Definitions. In this chapter, if not inconsistent with the context: 
"Board" means the board of land and natural resources. 
"Force majeure" means any fire, explosion, flood, volcanic activity, seismic 

or tidal wave, mobilization, war (whether declared or undeclared), act of any 
belligerent or any such war, riot, rebellion, the elements, power shortages, strike, 
lock-out, difference of workmen, any cause which prevents the economic mining 
of the lease, or any other cause beyond the reasonable control of the party 
affected, whether or not of the nature or character hereinabove specifically 
enumerated. 

"Geothermal resources" means the natural heat of the earth, the energy, in 
whatever form, below the surface of the earth present in, resulting from, or 
created by, or which may be extracted from, such natural heat, and all minerals 
in solution or other products obtained from naturally heated fluids, brines, 
associated gases and steam, in whatever form, found below the surface of the 
earth, but excluding oil, hydrocarbon gas or other hydrocarbon substances. 

"Minerals" means any or all of the oil, gas, coal, phosphate, sodium, 
sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay, diaspore, boehmite, 
laterite, gibbsite, alumina, all ores of aluminum and, without limitation thereon, 
all other mineral substances and ore deposits whether solid, gaseous, or liquid, 
including all geothermal resources, in, on, or under any land, fast or submerged; 
but does not include sand, rock, gravel, and other materials suitable for use and 
used in general construction. 

"Mining lease" means a lease of the right to conduct mining operations, 
including geothermal resource development, on state lands and on lands sold or 
leased by the State or its predecessors in interest with a reservation of mineral 
rights to the State. 

"Mining operations" means the process of excavation, extraction, and 
removal of minerals, and the development of any and all geothermal resources, 
from the ground, design engineering, other engineering, erection of transporta· 
tion facilities and port facilities, erection of necessary plants, other necessary 
operations or development approved by the board preceding or connected with 
the actual extraction of minerals and the development of geothermal resources. 

"Occupier" means any person who owns in fee the surface of the land or 
any person entitled to the possession of land under a certificate of occupation, a 
nine hundred and ninety-nine year homestead lease, a rig.ht of purchase lease. a 
cash freehold agreement, and any person entitled to possession under a general 
lease from the State, and also means and includes the assignee of any one of the 
above. 

"Reserved lands" means those lands owned or leased by any person in 
which the State or its predecessors in interest has reserved to itself expressly or 
by implication the minerals or right to mine minerals, or both. 

"State lands" includes all public and other lands owned or in possession, 
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182-1 CONSERVATION AND RESOURCES 

use and control of the then Territory of Hawaii or the State of Hawaii, or any of 
its agencies and this chapter shall apply thereto. [L 1963, c II, pt of §I; Supp, 
§99A-I; HRS §182-1; am L 1974, c 241, §2; am L 1978 c 135, §I] 

Revision Note 

Numeric designations deleted and definitions rearranged. 

Case Notes 

Reservation of mineral rights in royal patent issued on land commission award, validity of. 49 H. 
429, 421 P.2d 570. 

§182-2 Mineral rights reserved to the State, (a) All minerals in, on, or 
under state lands or lands which hereafter become state lands are reserved to the 
State; provided that the board of land and natural resources may release, cancel, 
or waive the reservation whenever it deems the land use, other than mining, is of 
greater benefit to the State as provided for in section 182-4. Such minerals are 
reserved from sale or lease except as provided in this chapter. A purchaser or 
lessee of any such lands shall acquire no right, title, or interest in or to the 
minerals. The right of the purchaser or lessee shall be subject to the reservation 
of all the minerals and to the conditions and limitations prescribed by law 
providing for the State and persons authorized by it to prospect for, mine, and 
remove the minerals, and to occupy and use so much of the surface of the land 
as may be required for all purposes reasonably extending to the mining and 
removal of the minerals therefrom by any means whatsoever. 

(b) Subject to subsection (a), all land patents, leases, grants, or other 
conveyance of state lands shall be subject to and contain a reservation to the 
State of all the minerals, and shall also contain a reservation to the State, and 
persons authorized by it, of the right to prospect for, mine, and remove the 
minerals by deep mining, strip mining, drilling, and any other means whatsoev
er, and to occupy and use so much of the surface as may be required therefor. [L 
1963, c II, pt of §I; Supp, §99A-2; HRS §182-2] 

Cross References 

General authority, see §26-15. 
Other general provisions, see §171-58. 

Case Notes 

Reservation as self-effectuating. 49 H. 429, 440, 421 P.2d 570. 

§182-3 Bond; compensation to occupiers. (a) Every lessee of a mining 
lease granted under this chapter and every assignee thereof shall file with the 
board of land and natural resources a bond, in a form and in an amount 
approved by the board, made payable to the State and which shall be 
conditioned upon the faithful performance by the lessee of all the requirements 
of this chapter and of the mining lease, and also conditioned upon the full 
payment by the lessee of all damages suffered by the occupiers hereinunder 
mentioned. If the State sells or leases its mineral rights on land which it or its 
predecessors in interest have granted or leased, or which it may hereafter sell or 
lease, and the land thereof including any crops or improvements is damaged by 
any mining or other incidental operations, including exploratory work, or by the 
failure of the lessee of the mining lease to properly restore the land after 
termination of the operations, the occupier shall be reimbursed the full extent of 
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GOVERNMENT MINERAL RIGHTS 182-4 

the damages caused by the mining operations of the lessee to be allocated 
between the lessee and the fee owner in accordance with the lease terms, if any. 

(b) Nothing herein shall be construed to prevent the occupier from 
demanding and receiving rentals from the lessee of the mining lease or to forbid 
and prevent the occupier and the lessee from agreeing upon the amount of 
damages to be paid and the terms and conditions of payment. The occupier may 
in writing before or within thirty days after the public auction notify the board 
that the occupier elects to have the amount of damages and the amount of 
rentals to be paid as a result of the mining lease determined by arbitration with 
the successful bidder. In such event, the occupier shall notify the successful 
bidder of the occupier's election to arbitrate, and the arbitration shall proceed in 
accordance with chapter 658. The arbitrators in fixing the amount of damages to 
be paid to the occupier shall award the occupier the amount which in their 
judgment shall fairly compensate the occupier for the damages the occupier may 
suffer to the occupier's crops or improvements or to the surface or condition of 
the occupier's land caused by the mining or other incidental operations, 
including exploratory work, and a reasonable rental for the' use of the surface. [L 
1963, c 11, pt of§ I; Supp, §99A-3; HRS § 182-3; am L 1978, c 135, §2; am imp L 
1984, c 90, §I] 

§182-4 Mining leases on state lands. (a) If any mineral is discovered or 
known to exist on state lands, any interested person may notify the board of land 
and natural resources of the person's desire to apply for a mining lease. The 
notice sl)all be accompanied by a fee of $100 together with a description of the 
land desired to be leased and the minerals involved and such information and 
maps as the board by regulation may prescribe. As soon as practicable 
thereafter, the board shall cause a notice to be published in a newspaper of 
general circulation in the county where the lands are located, at least once in 
each of three successive weeks, setting forth the description of the land, and the 
minerals desired to be leased. The board may hold the public auction of the 
mining lease within six months from the date of the first publication of notice or 
such further time as may be reasonably necessary. Whether or not the state land 
sought to be auctioned is then being utilized or put to some productive use, the 
board, after due notice of public hearing to all parties in interest, within six 
weeks from the date of the first publication of notice or such further time as may 
be reasonably necessary, shall determine whether the proposed mining operation 
or the existing or reasonably foreseeable future use of the land would be of 
greater benefit to the State. If the board determines that the existing or 
reasonably foreseeable future use would be of greater benefit to the State than 
the proposed mining use of the land, it shall disapprove the application for a 
mining lease of the land without putting the land to auction. The board shall 
determine the area to be offered for lease and, after due notice of public hearing 
to all parties in interest, may modify the boundaries of the land areas. At least 
thirty days prior to the holding of any public auction, the board shall cause a 
notice to be published in a newspaper of general circulation in the State at least 
once in each of three successive weeks, setting forth the description of the land, 
the minerals to be leased, and the time and place of the auction. Bidders at the 
public auction may be required to bid on the amount of annual rental to be paid 
for the term of the mining lease based on an upset price fixed by the board, a 
royalty based on the gross proceeds or net profits, cash bonus, or any 
combination or other basis and under such terms and conditions as may be set 
by the board. 
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182·4 CONSERVATION AND RESOURCES 

(b) Any provisions to the contrary notwithstanding, if the person who 
discovers the mineral discovers it as a result of exploration permitted under 
section 182-6, and if that person bids at the public auction on the mining lease 
for the right to mine the discovered mineral and is unsuccessful in obtaining 
such lease, that person shall be reimbursed by the person submitting the highest 
bid at public auction for the direct or indirect costs incurred in the exploration 
of the land, excluding salaries, attorneys fees and legal expenses. The department 
shall have the authority to review and approve all expenses and costs that may 
be reimbursed. [L 1963, c 11, pt of §1; Supp, §99A-4; HRS §182-4; am L 1978, c 
135, §3; am L 1983, c 296, §2; am imp L 1984, c 90, §1] 

Revision Note 

In subsection (b), "attorneys fees" substituted for "attorney fee's". 

Cross References 

Strip mining, see chapter 181. 

§ 182-5 Mining leases on reserved lands. If any mineral is discovered or 
known to exist on reserved lands, any interested person may notify the board of 
land and natural resources of the person's desire to apply for a mining lease. The 
notice shall be accompanied by a fee of $100 together with a description of the 
land desired to be leased and the minerals involved and such information and 
maps as the board may by regulation prescribe. The board may grant a mining 
lease on reserved lands in accordance with section 182-4, or the board may, by 
the vote of two-thirds of its members to which the board is entitled, without 
public auction, grant a mining lease on reserved lands to the occupier thereof. 
Such a mining lease may be granted to a person other than the occupier if the 
occupier has assigned the occupier's rights to apply for a mining lease to another 
person, in which case only such an assignee may be granted a mining lease. If 
the occupier or the occupier's assignee of the right to obtain a mining lease 
should fail to apply for a mining lease within six months from the date of notice 
from the board of a finding by the board that it is in the public interest that the 
minerals on the reserved lands be mined, a mining lease shall be granted under 
section 182-4; provided that bidders at the public auction shall bid on an amount 
to be paid to the State for a mining lease granting to the lessee the right to 
exploit minerals reserved to the State. [L 1963, c 11, pt of §1; Supp, §99A-5; 
HRS §182·5; am L 1978, c 135, §4; am imp L 1984, c 90, §I] 

§ 182-6 Exploration. Any person wishing to conduct exploration on 
such state lands shall apply to the board of land and natural resources who shall 
issue exploration permits upon such terms and conditions as it shall by 
regulation prescribe. During and as a result of the exploration, no minerals of 
such types and quantity beyond that reasonably required for testing and analysis 
shall be extracted and removed from such state lands. Upon termination of the 
exploration permit, the drill logs and the results of the assays resulting from the 
exploration shall be turned over to the board and kept confidential by the board. 
If the person shall not make application for a mining lease of the lands within a 
period of six months from the date the information is turned over to the board, 
the board in its discretion need not keep the information confidential. [L 1963, c 
11, pt of §1; Supp, §99A-6; HRS §182-6] 

§ 182· 7 Lease. Prior to the public auction contemplated in section 182-4 
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or 182-5, or the granting of mining lease without public auction contemplated in 
section 182-5, the board of land and natural resources shall cause a mining lease 
for the land in question to be drawn. The lease shall describe the land and shall 
contain, in addition to such other provisions which the board may deem 
appropriate, provisions to the following effect: 

(I) The term of the lease shall be sixty-five years or for a lesser period at 
the discretion of the board. 

(2) The payments to the State as fixed by the board; provided that in the 
case of bauxite, bauxitic clay, gibbsite, diaspore, boehmite, and all 
ores of aluminum, the amount of royalties for each long dry ton of 
ore as beneficiated shall not be less than twenty-five cents or the 
equivalent of the price of one pound of virgin pig aluminum, 
whichever is higher, nor shall it exceed the equivalent of the price of 
three pounds of virgin pig aluminum; provided further that tlie rate 
of royalty for ore processed into aluminous oxide in the State shall be 
set at eighty per cent of the rate of royalty for ore not processed to 
aluminous oxide in the State; and provided further that the royalty 
shall be fixed at a rate which will tend to encourage the establishment 
an·d continuation of the mining industry in the State. The prices of 
virgin pig aluminum for the purpose of determining the royalties 
hereunder shall be the basic price on the mainland United States 
market for virgin pig, not refined, f.o.b. factory. The royalties shall be 
in lieu of any severance or other similar tax on the extracting, 
prbducing, winning, beneficiating, handling, storing, treating, or 
transporting of the mineral or any product into which it may be 
processed in the State, and shall not be subject to reopening or 
renegotiating for and during the first twenty years of the lease term. 

In the event the lessee desires to mine other minerals, the lessee 
shall, before mining the minerals, so notify the board in writing, and 
the board and the lessee shall negotiate and fix the royalties for such 
minerals. 

(3) The lessee shall covenant and agree that the lessee shall commence 
mining operations upon the leased lands within three yean from the 
date of execution of the lease; provided that so long as the lessee is 
actively and on a substantial scale engaged in mining operations on at 
least one such lease on the same minerals, the covenant shall be 
suspended as to all other leases held by the lessee. 

Any interested party may, however, request that a mining lease 
contain a research period under which the lessees shall be required to 
expend money in research and development to establish a method to 
make economical the mining and processing of the mineral deposits 
contained in the lease. If the board determines that the research 
period would be beneficial it shall fix the period of research and shall 
also fix a minimum expenditure for labor performed or money spent 
by the lessee in research and development and the method by which 
the lessee shall establish that such expenditure in fact be made. In 
such leases, the obligation to commence mining operations within 
three years shall not commence until the expiration of the research 
period. 

(4) For the period of the lease the lessee shall have the exclusive right of 
possession of the minerals leased and the exclusive rights to mine and 
remove the minerals by means which shall be reasonable and 
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satisfactory to the board and to occupy and use so much of the 
surface of the land as may reasonably be required, subject to the 
provisions of section 182-3. The right to use the surface shall include 
the right to erect transportation facilities thereon, construct plants 
for beneficiating, drying, and processing the minerals for electric 
power generation and transmission and such other uses as may be 
necessary or convenient to the winning and processing of the 
minerals; provided that the lessee shall comply with all water and air 
pollution control laws, rules and regulations of the State or its 
political subdivisions. 

(5) The lessee may retain all minerals separated from the land as a part 
of the process of mining the minerals specified in the mining lease; 
provided that the lease may prescribe the accounting and testing 
procedures by which the amount and quality of such additional 
materials shall be determined for the purpose of computing the excise 
tax thereon. [L 1963, c 11, pt of§ 1; Supp, §99A-7; HRS § 182-7; am L 
1978, c 135, §5] 

§ 182-8 Number of leases; acreage limitations; area covered by lease. 
The board is authorized to impose a limitation on the number of leases or acres 
which a mining lessee or the mining lessee's transferee may hold under such 
terms and conditions as the board determines to be in the best interest of the 
State. No lease shall grant and include an area of land exceeding four square 
miles of contiguous land, in which the longest dimension of the area demised 
shall exceed its narrowest dimension by more than six times unless otherwise 
approved by the board. [L 1963, c 11, pt of §I; Supp, §99A-8; HRS §182-8; am 
L 1978, c 135, §6; am imp L 1984, c 90, §1] 

§182-9 Deposit; first year's rental. All bidders shall prior to the date of 
public auction post with the board of land and natural resources a deposit of 
$500. The board shall refund to unsuccessful bidders such amount within two 
days after the auction. All bidders, prior to the auction, shall satisfy the board of 
their financial ability to conduct mining operations and of their. capability to 
develop a mine. The successful bidder shall pay to the board the amount of the 
first year's rental within two days after the acceptance of the bid by the board 
and the $500 deposit shall be credited against such sum. If the deposit exceeds 
the first year's rental, the excess shall be refunded. All rentals thereafter are 
payable in advance once a year. [L 1963, c 11, pt of §1; Supp, §99A-9; HRS 
§ 182-9] 

[§182-9.5] Unitization. Upon motion by the board or petition filed by 
any mining lessee, the board, in its discretion, may order such lessees or owners 
of mineral rights on adjoining properties to collectively adopt, and operate 
under, a cooperative or unit plan of development, if the board finds that such a 
plan will prevent the waste of any mineral, increase the ultimate recovery, avoid 
the drilling, digging, or excavating of any unnecessary well, or for such other 
reason that would encourage and promote the development of any mineral 
resource. [L 1978, c 135, §8] 

§182-10 Revocation of mining leases. A mining lease may be revoked if 
the lessee fails to pay rentals when due or if any of the terms of the lease or of 
law are not complied with, or if the lessee wholly ceases all mining operations 
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for other than reasons of force majeure or the uneconomic operation of the 
mining lease for a period of one year without the written consent of the board of 
land and natural resources; provided that the board shall give the lessee notice of 
any default and the lessee shall have six months or such other time limit as 
provided by the rules and regulations from the date of the notice to remedy the 
default. [L 1963, c II, pt of§ I; Supp, §99A-IO; HRS § 182-10; am L 1978, c 135, 
§7] 

§182·11 Assignment. Any mining lease may be assigned in whole or in 
part, subject to the approval of the board of land and natural resources, to an 
assignee who shall have the same qualifications as any bidder for a mining lease. 
The assignee shall be bound by the terms of the lease to the extent as if the 
assignee were the original lessee. The approval of the assignment by the board 
shall release the assignor from any liabilities or duties under the mining lease as 
to the portion thereof assigned except for any liability or duty which arose prior 
to the approval of the assignment by the board and which remains unsatisfied or 
unperformed. [L 1963, c II, pt of §I; Supp, §99A-ll; HRS §182-11] 

§182·12 Acquisition of rights-of-way, The State may, at its discretion, 
acquire by eminent domain, by negotiation or otherwise, such real property, 
rights-of-way, and interest in, over, across, under, and through any real property 
which may be necessary for the transportation or communication facilities in 
connection with any mining operations and may assign, lease, or otherwise 
transfer such property or rights to persons or corporations engaged in mining 
operations. [L 1963, c II, pt of §I; Supp, §99A-12; HRS §182-12] 

§182-13 Surrender of mining leases. Any lessee of a mining lease, who 
has complied fully with all the terms, covenants, and conditions of the existing 
lease, may, with the consent of the board of land and natural resources, 
surrender at any time and from time to time all or any part of a mining lease or 
the land contained therein upon payments as consideration therefor two years' 
rent prorated upon the portion of the lease or land surrendered. The lessee shall 
thereupon be relieved of any further liability or duty with respect to the land or 
lease so surrendered; provided that nothing herein contained shall constitute a 
waiver of any liability or duty the lessee may have with respect to the land or 
lease surrendered as a result of any previous activities conducted on the land or 
under the lease. Upon the termination, cancellation, or surrender of any mining 
lease or any portion thereof, the lessee shall have the right to remove any and all 
equipment, buildings, and plants placed on the land surrendered by the holder of 
the mining lease. A mining lease may also be surrendered if as a result of a final 
determination by a court of competent jurisdiction, the lessee is found to have 
acquired no rights in or to the minerals on reserved lands, nor the right to 
e~ploit the same, pursuant to the lease, and, in such event, the lessee shall be 
reimbursed for rentals paid to the State pursuant to the lease. [L 1963, c II, pt of 
§I; Supp, §99A-13; HRS §182-13] 

§182·14 Rules and regnlations. Subject to chapter 91, the board of land 
and natural resources may make, promulgate and amend such rules and 
regulations as it deems necessary to carry out this chapter and to perform its 
duties thereunder, all commensurate with and for the purpose of protecting the 
public interest. All such rules and regulations shall have the force and effect of 
law. [L 1963, c II, pt of §I; Supp, §99A-14; HRS §182-14] 
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§182-15 Other use of surface of state lands. Where mining leases are 
granted on state lands, the board of land and natural resources may reserve to 
the State the right to lease, sell, or otherwise dispose of the surface of the lands 
embraced within the lease. The lease, sale, or other disposal of the surface, if 
made, shall be subject to the rights of the holder of the mining lease. [L 1963, c 
II, pt of §I; Supp, §99A-15; HRS §182-15) 

[§182-16) Levy and assessment of general excise tax. Notwithstanding 
any provision to the contrary, the levy and assessment of the general excise tax 
on the gross proceeds from any manner of sale of (I) geothermal resources or (2) 
electrical energy produced by the geothermal resources producer from such 
geothermal resources, shall be made only as a tax on the business of a producer, 
at the rate assessed producers, under section 237-13(2)(A). [L 1978, c 135, §10) 

[§182-17] Penalty for violation. Any person who violates any provision 
of this chapter, or any regulation adopted pursuant hereto, shall be fined not 
more than $500 for each offense. If any person after receiving written notice for 
a violation fails to cure such violation within such time and under such 
conditions as determined by the rules and regulations, such person shall be 
subject to a citation for a new and separate violation. There shall be a fine not 
more than $500 for each additional violation. [L 1978, c 135, §9) 

[§182-18) Geothermal royalties. (a) The board shall fix the payment of 
royalties to the State for the utilization of geothermal resources at a rate which 
will encourage the initial and continued production of such resources. With 
respect to all geothermal mining leases previously issued or to be issued, where 
the board determines that it is necessary to encourage the initial or continued 
production of geothermal resources, the board shall have the authority to waive 
royalty payments ·to the State for any fixed period of time up to but not , 
exceeding eight years. 

(b) The board shall adopt, amend, or repeal rules pursuant to chapter 91 
to establish the basis upon which the amount and duration of royalty payments 
to the State will be fixed or waived. The board's assessment of each application 
shall include, but not be limited to, the examination of such factors as the 
progress of geothermal development taking place in the State at the time of the 
application, the technical and financial capabilities of the applicant to undertake 
the project, and the need for providing a financial incentive in order for the 
applicant to proceed. The granting of any favorable terms to an applicant for the 
payment of royalties under this section may be revoked by the board if the 
applicant fails to satisfy any of the terms and conditions established by the 
board, or if the applicant wholly ceases operations and for reasons other than 
events which are outside the control of the parties and which could not be 
avoided by the exercise of due care by the parties. 

(c) The board shall submit a written report of all geothermal royalty 
dispositions to the legislature in accordance with section 171-29. [L 1985, c 138, 
§I) 
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