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ABSTRACT 

Beginning with Palauan perspectives and worldviews, this thesis traces the 

genealogy of the modern-day court system in Palau.  It ends with an analysis of cases 

showing how the return of public lands in Palau has been largely impeded by the nature 

of a court system that came from a different set of interests than that of Palauans’ 

interests.  The court system embodies ideologies in place that do not necessarily fit well 

with Palauan needs and interests.  Many problems may be seen in the land cases analyzed 

in this thesis.  As a result, it is argued that there is no better time than now for Palauans to 

reassess not only the way they choose to resolve conflicts, but also which ideology 

governs the way they decide to operate. 
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CHAPTER 1: INTRODUCTION 

A Conversation at Mariur Store 

 “Ebil!” I heard my maternal uncle call as I walked into his store. 

 “Choi!”  Yes!  I responded instinctively, at the ready to do something for him.  

Did he need his tet (betelnut bag)?  Another pack of cigarettes?  A cold drink from the 

big commercial fridge in the back of the store? 

 “Mei.” Come. 

 I went around the cash register – something only people who my uncle Moses 

favored could do in his store – and sat by him at a desk perched in the corner directly 

diagonal from the store’s envious liquor and cigarette selection.  “Kabong.”  What’s 

going on? 

 “Me ke mlo kats era Spelling Bee era Guam?”  You won the regional spelling bee 

on Guam?  It was a rhetorical question.  He was one of the first people my mom called 

from Guam to tell him the good news.  He already knew. 

 “Adang!”  Yes! I said with false bravado.  I still couldn’t believe I had done it – I 

had competed against other Micronesian students at the regional spelling bee, and won by 

spelling the word “palindrome” correctly.  I knew I was somewhat smart, but that smart?  

I didn’t think so – until I left the stage at the spelling bee as the first Palauan student to 

win the regional Micronesian competition. 

 “Ke meral mellomes a ptelum.”  You are very smart.  I said nothing, beaming at 

my uncle’s compliment.  “Ke bai mo chad era llach.”  You should become a lawyer. 

 “Ochoi?”  I replied.  Oh yeah?  You think so? 
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 “Choi.”  Uncle Moses responded.  Yes.  “A rechad era llach a kot el di make 

money.”  Lawyers make a lot of money.  “Kid el rechad er Belau a meral ouspech a 

rechad era llach el chad era Belau.”  We Palauans need more Palauan lawyers.  “Te di 

rechad era merikel a rechad era llach er tiang.”  The only lawyers around here are 

Americans.  “Ng bai kirem el mo chad era llach meng sebched el di kid.”  You should be 

a lawyer so we can do all that legal stuff on our own.  “A like ke mo chad era llach er 

ngak.”  I would even hire you to be my lawyer. 

 I was only in the eighth grade, and here Uncle Moses was telling me he thought I 

was smart.  And not only that but smart enough to be a lawyer, of all things!  Even that 

young, I remember being intrigued by that possibility.  There seemed to be so much 

potential, so much promise, in what I already had notions of as a prestigious career.  At 

that time, my main desire was to be a teacher like my mom.  Lawyers seemed so very 

sophisticated and distinguished.  Not at all like me, a tomboy who oftentimes got scolded 

for being unladylike.  I always thought I was somewhat smart...but that smart?  Hmmm.   

“Okay.”  I said it with a Palauan accent, enunciating the “kay” part more heavily. 

 “Bom nguu a kelem el cereal el mo breakfast er kau ra klukuk.”  Get some cereal 

for your breakfast tomorrow morning.  I knew it was on the house – Uncle Moses’ treat.   

 “Sulang!”  Before he was done putting his betelnut chew together, I was up and 

running to the cereal aisle, feeling elated.   

 By the next day, I had forgotten Uncle Moses’s suggestion about becoming a 

lawyer.  

Nine years later,  while living in Northern California, I received news that I had 

been accepted to three out of the six law schools I applied to, and one graduate program – 
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the Center for Pacific Islands Studies (CPIS) at UH Manoa.  I chose to go to law school, 

and in the process of doing so, struggled mightily to believe in a legal dream – a dream, 

where, with my law degree, I saw myself cleverly addressing complex Palauan issues 

with perfectly fitting rational solutions, courtesy of the law.  After all, I thought, Palau 

needs more lawyers to solve its problems. 

However, by the time I graduated from law school, I experienced bitter 

disillusionment with the law.  I felt that the law and its Western adversarial values, and 

what I knew deep down inside as a Palauan woman, were at opposite extremes.  The 

reasoning skills I strove so hard to learn were too far removed from my own to make 

sense as applicable in Palau, much less backed with such authority and power.  

Something was not right.  The experience deeply disturbed me, leading me to question 

afterwards whether pursuing a legal career was the right fit for me. 

It was that questioning that eventually lead me back to apply to the CPIS 

program, if only so I could pause, put some space between myself and the legal field, and 

examine my experience so I could understand what was so traumatic for me as a young 

Palauan woman going through the rigors of law school.  I also decided on attending the 

CPIS program because I suspected that on a broader level, my issues with the law are not 

just my own; I am convinced that some, if not most Palauans, experience the same 

trepidation with the Western legal system as I did in being trained to work within it.  

Through this work I examine some of those issues, on a personal basis as well as on an 

academic level. 

Traditionally, Palauan village affairs, including disputes that arose in the villages, 

were the domain of a village council, or klobak (Nero 96 and Palau Supreme Court 5).  
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The klobak met regularly at a bai (traditional meeting house), and functioned both as the 

court and legislature for the village.  The klobak set rules for the village, with the interest 

of maintaining a peaceful and harmonious environment.  For instance, if child was too 

noisy, disturbing the quietude of the village, the parents were sometimes fined Palauan 

money (Palau Supreme Court 5). 

Criminal proceedings would be brought before chiefs, and were not against a 

particular person; rather, the whole family of the accused was held responsible.  That 

person was oftentimes not even present at the proceedings.  Instead, his male relatives 

would go speak for him and ask for leniency in his punishment, or offer to make amends 

on his behalf.  There was no such thing as collecting evidence, because the chiefs were in 

touch with the day-to-day happenings in the village (Palau Supreme Court 6).   

Clubs also played a key role in regulating Palauans’ conduct.  Men and women 

were usually divided into different clubs, as well as by age.  Everything that club 

members did (or neglected to do) reflected upon the club; therefore, if someone 

belonging to a club violated any of their rules, he or she was expected to pay a fine in 

compensation for misrepresenting the club.  Club leaders were oftentimes members of the 

highest ranking family in a community, and through that family connection held some 

status in the village (Barnett 32).  Thus the affiliation of a Palauan with a group was a key 

factor in how he or she chose to behave, as well as how punishments were meted out. 

Because Palau is a matrilineal society, it was customarily preferred that those who 

hold title do so through their blood relationship on their mother’s side (Nero 99).  As I 

will show later, much of this changed with the influence of foreign administrations that 
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occupied Palau, as many Palauans achieved status in other ways, such as through 

pursuing education. 

 The point to highlight here, though, is that everything in traditional Palauan 

society was group oriented and group focused; there was not much emphasis on one as an 

individual, and in fact, that only became an issue when someone violated local rules.  In 

addition, blood relations played a key role in Palauans’ abilities to move up in society.  

As that changed, so did Palauan ways of defining prestige, power, and status.  The court 

system as it is today shows that the Western adversarial system was accepted, and indeed 

deeply imbedded, in Palauan ways of thinking about resolving conflicts, even after its 

former colonial powers were long gone. 

Purpose of this Thesis 

The purpose of this work is to step back and reflect on the Western legal system 

in Palau, bring some awareness to the underlying assumptions imbedded within it, and 

think about where I (as a recipient of a legal education), and Palau (as a participant in the 

Western legal system) are headed in terms of how disputes are resolved in contemporary 

Palauan society.  In doing so, this thesis takes a close look at how the Western legal 

system operates in Palau while examining basic assumptions about it that are hardly 

talked about or openly recognized.  It is also an attempt to pause and see where we are at 

with the system, and what it has done for – as well as against – Palauans, particularly 

landowners that turned to the court for redress when their land was taken, oftentimes 

quite illegally. 

Throughout this work, I begin to answer some of the following questions, and 

although comprehensive responses may not be readily apparent, they are perhaps 
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important more for being raised, rather than answered.  These questions include: How do 

we Palauans view the world, our place in it, and our relationships with each other?  In 

particular, in light of its scarcity, how did Palauans traditionally think of land, including 

its ownership, management, and disposition?  Given the complex colonial history of 

Palau, how did all of that change?  What was the court’s role in all of this?  Was it 

helping or hurting Palauan interests?  What can we learn from tracing the genealogy of 

the court system, especially in the way it treated land, about the direction where we 

Palauans are headed? 

In the law, the way an issue is framed matters.  It sets up the context for what will 

be discussed, and in doing so implies what details are relevant to that issue, and perhaps 

more importantly, what details are not deemed relevant.  Framing an issue in a particular 

way is a powerful and effective method of acting as a gatekeeper regarding what is up for 

discussion and what is not.  In this work, I am framing this thesis from a Palauan 

perspective first.  I have yet to see this done in the context of the Western legal system, 

which usually begins and ends with its hard-and-fast Western principles – and as I will 

argue later, with Western, not Palauan interests in mind.  I am asking, quite candidly: 

What is the Western legal system really doing for Palauans?  Moreover, what is the 

Western legal system not doing for Palauans?  What does all of that say about the 

direction we are headed?  That is the starting point for this research. 

Researching these questions matters simply because I find it somewhat alarming 

that I have not come across them being raised before – at least in the context of Palau. On 

a broader scale, for instance, it has been recognized that when examining the law, its 

political and economic context is oftentimes ignored (Ghai et al. xii).  Further, the law 
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itself is placed under and within the idea of the state, which was established by outside 

powers, bringing with them “the historical foundations of law [which] cannot be 

separated from the development of capitalism” (Ghai et al. xiii).  Commentary about the 

Western legal system has been published regarding other parts of the world,
1
 but not 

much has been done about the Micronesian islands, much less Palau. 

My Positionality 

I am uniquely positioned to address the issues I bring up in this thesis.  To begin 

with, I am a Palauan who was born and raised in Palau until I was 16 years old.  Because 

I spent my formative years in Palau, the way I view the world is decidedly Palauan 

(although by this time it is perhaps also American to some degree, having spent most of 

the latter half of my life in the U.S.).  Even if, in the considerable time I’ve spent away 

from home (approximately 11 years now), I am not as familiar with modern-day Palauans 

and their viewpoints, I bring a marked sensitivity to the issues I am discussing because I 

am an insider in Palauan society – I belong to it, was raised by it, and consider myself a 

member of it. 

However, just as I am an insider in Palauan society, I am also an outsider, having 

been absent from home for quite a while.  Although I am sure of my place within Palauan 

society, I am not quite sure where I belong within it – for instance, whether my place is 

secure simply by being my mother’s daughter, or because of the Western education I 

strove to achieve, or a mix of both.  Whenever I go home, I am keenly aware that I am 

out of touch with the daily realities that Palauans face, such as the expectation to 

                                                 
1
 For example, The Political Economy of Law: A Third World Reader, which this thesis relies upon as a 

frame of reference, focuses mostly on third world countries in Africa, the Middle East, Asia, the Caribbean, 

and Latin America ((Ghai et al. xi).  Although there is no specific commentary about the Pacific, I believe 

it is still useful to analogize its points to Palau’s legal system, and more broadly its modern-day position as 

a state. 
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participate in a myriad of social customs and obligations.  Thus I am both an insider and 

an outsider in Palauan society. 

On the other hand, having gone to law school, learned the logic of Western law, 

and achieved some semblance of success by becoming a member of the California bar, I 

am an insider in the Western legal system.  Although I have not had much experience in 

practicing law, I am well-versed in much of the theory and background of the modern 

American legal system.  I can think logically and analyze issues like a typical lawyer.  

Since I am an inactive member of the California bar, in accordance with their rules I 

cannot say that I am an official practicing attorney, but other than that small matter of 

procedure, for all practical purposes I am an attorney. 

Yet I am also an outsider in some ways when it comes to the Western legal world.  

As much as I understand it, I do not necessarily subscribe to the beliefs and worldviews 

underlying much of Western law.  I see it as a tool that is perhaps a necessary evil to 

achieve certain goals, but I do not see it as the only avenue to those goals.  I have made 

some peace with the law, but I cannot say I am completely comfortable with it.  In fact, I 

feel quite the opposite – hence this thesis topic.  I see the advantages in gaining a legal 

education, but I do not see myself pursuing a full-fledged legal career.  Thus I am an 

insider and an outsider in the American legal field as well as in Palauan society.  It is 

from those perspectives that I seek to do this work, and from which my positionality 

stands. 

In examining the efficacy of the Western legal system in Palau, I hope to also 

process on a deeper level the personal feelings I have towards the law, and how I feel 

about it from the perspective of a Palauan woman.  The law has had a profound effect on 
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me, and in turn, I have reacted so strongly in response to it that I could not initially step 

back to examine my sentiments in a coherent and rational manner.  This thesis is my 

attempt to do so now.  Just as Palau and many of the Pacific Islands are microcosms of 

the larger reality that exists in the world, I believe my experience is a microcosm of the 

reality that Palauans experience with the law.  My struggle with the law must also be 

somewhat reflected in my fellow Palauans’ attempts to grapple with the Western legal 

system; through this thesis I begin to articulate which particular issues and assumptions 

in the law cause the most trepidation for Palauans. 

In my struggle to conform to thinking like a Western lawyer, I felt that I paid a 

high price in order to be well versed in the law.  It is now a way of thinking that I despise 

on one level, but also appreciate when I am trying to make a point – usually in favor of 

Pacific Islanders.
2
  It is when I can do the latter that I feel that my law degree is of some 

use.  This thesis is my attempt at using the legal skills I paid such a dear price for, to 

make a case in favor of Palauans, and to write starting from their perspective, and in turn, 

my own perspective.  It is about time – beyond about time – that the Western legal 

system be examined beginning with Palauans, rather than beginning with the system 

itself. 

Thus this work is something that matters to me on both a personal and an 

academic level.  I wish that my mother, in advising me on whether or not to go to law 

school, had paused to think about the implications of her strong advice that I pursue a law 

                                                 
2
 In using my legal background this way, I am reminded of the empowerment rationale that Dr. Wesley-

Smith mentions in Rethinking Pacific Islands Studies, in which indigenous peoples should be empowered 

to act for their own benefit based on what they have studied in Pacific Islands Studies; further, the 

reintegration of ideas is also one key approach to allowing indigeneity to be brought to the fore and not 

only be explored, but perpetuated as a way for Pacific Islanders to deal with their colonized histories.  (See 

(Wesley-Smith, Terence.  “Rethinking Pacific Islands Studies.”   Pacific Studies 6 Jan. 1995: 115-136, 124-

125.  Print.) 
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degree.  I wish that our Palauan leaders who were setting up our government had also 

paused to think about the implications behind the assumption that the Western way was 

the only way to do it, and at a great expense to our own ways.  Since I cannot go back in 

time and change any of that, then in this work I am attempting to bring some clarity to the 

court’s current role in modern Palauan society, specifically in the way it treats Palauan 

custom and land ownership. 

Statement of Significance 

On an academic level, studying the Western legal system as it stands in Palau 

offers several distinct advantages.  To begin with, by examining the way that conflicts, 

specifically land cases, are resolved in modern Palauan society, the insight gathered from 

this research serves as an assessment that can be useful for both Palauans as well as those 

working within, as well as outside of, the court system.  As one of the three branches of 

government in Palau,
3
 the judicial branch performs one of the essential tasks in 

maintaining a peaceful and ordered society: it purports to offer redress to those who seek 

it, and punishes those who violate the law.  In addition, at present there is an increasing 

interest in having disputes resolved once and for all, not only for the peace of mind of 

community members but also for the sake of development.
4
  For example, if someone 

wants to start a business in Palau on a piece of land, it is in his best interest to ensure that 

he/she has free and clear title to that property; otherwise the business would potentially 

be encumbered by others’ claims to the land. 

                                                 
3
 In 1994, Palau became a self-governing republic.  It decided to set up its government much like the U.S. 

government, with three branches – a legislative, executive, and judicial branch, much like the American 

governance structure (Lal and Fortune 598).  
4
 By this statement, I do not mean to favor development, or criticize it one way or another; however, I use it 

as an example because it is a concept that many Palauans are working towards, and will probably be a goal 

for the time being, if not in the years to come, for many Palauans. 
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More importantly, by tracing the genealogy of the court system first from a 

Palauan perspective, this thesis takes the oftentimes (if not always) marginalized 

viewpoint of those who the Western adversarial system notoriously overlooks – the 

indigenous population over which it claims jurisdiction.  As the later cases show, this 

pattern repeats itself quite strikingly in Palau, and in the other Micronesian islands.  

Many Palauans, as a result of the nature of the court system, end up finding no redress in 

court.  For instance, one of the cases examined later, Masang v. Ngirmang,
5
 had several 

cases before it that had to do with the same piece of land in question.  One solution, as 

mentioned by my Uncle Moses in the earlier story, is that perhaps Palau “needs more 

Palauan lawyers.”  This work is an attempt to take a closer look at that assessment, and 

evaluate how the court system operates, even with Palauan actors on almost every level 

of the judicial branch.
6
 

 Another often neglected aspect of the law is that it is part of “particular historical 

conditions,” as The Political Economy of Law describes it (xiii).  These conditions 

include the existence of the state, as well as the production of goods and other particular 

circumstances that essentially result in a capitalist system (Ghai et al. xii).  As a result, 

the court system developed as a specific mode of maintaining order that leads to “...the 

abstract, apparently neutral and universally applicable form of law... [most] expressed 

typically in...basic legal contract, private property, and legal personality” (Ghai et al. 

xiv).  As previously mentioned, this thesis takes a look at property law, in particular that 

                                                 
5
 See page 99 of this thesis. 

6
 Currently, there are Palauan clerks, attorneys, and judges serving in the judicial branch, as well as some 

non-Palauans.  (See http://www.palaugov.net/judiciary/Judiciary_scjustices.html.  Accessed 9/25/12 at 2:30 

pm.)  

http://www.palaugov.net/judiciary/Judiciary_scjustices.html
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of Palauan attempts at reclaiming public property, and reveals how the court system 

operated universally for Western, not Palauan, interests. 

 On a broader level, then, examining the court system matters because it speaks to 

a larger picture: the nature of the state, as well as the role of development and the general 

direction that Palauans are headed, should they continue on this track.  The legal system 

is not isolated by any means; rather, by examining it and bringing clarity to what it 

actually does (rather than what it represents), it serves as an indicator of the truth 

reflected in a larger reality.  This reality, in my view, is the disillusionment that has come 

to the fore, both for myself and other Palauans: the idea that modernization and 

development, which brought with them the court system, leave much to be desired. 

 In writing about the court system as one aspect of development and its effects, I 

take my cue from Dr. David Hanlon’s Remaking Micronesia, in which he comments that 

“[u]nderstanding development as discourse offers...a more insightful approach to the 

study of American colonialism in Micronesia” (Hanlon 10).
7
  Although this thesis is not 

focused on the American influence in Palau per se, it is that very period that had the most 

impact on Palau’s court system, and its general push toward development.  The effect of 

the court system is profound, to say the very least; and examining the effect of that 

influence, I argue, is the starting point for assessing our situation today. 

This research is important on both a personal and professional level for me.  On a 

personal level, my anxiety about the law and attempts to fit my worldviews and 

experiences into it was most disconcerting.  The rule of law seemed so sure of itself and 

imperious that I thought it must be right, or at least the only worthy approach to settling 

                                                 
7
 See Hanlon, David L. Remaking Micronesia: Discourses over Development in a Pacific Territory, 1944-

1982. Honolulu: University of Hawai`i Press, 1998. 
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disputes.  Yet its imposition on Palauans came directly from external forces; and 

Palauans themselves already had what I would argue were far more fitting and flexible 

approaches, even in the context of modern society. As will be explained, such an 

approach took into account one’s relationships with others and their place in the wider 

community.  The individualistic approach of Western law, on the other hand, combined 

with American interest at its heart and its seemingly unquestionable authority, simply 

makes for an inadequate system in meeting Palauans’ needs. 

 On a professional level, as a legally trained Palauan woman, I am deeply 

concerned about the implications of this research, for I believe that we Palauans bought 

into a development dream that is far removed from reality.  The inadequacy of the court 

system troubles me because I most likely will work for or with it.  In order for me to 

correctly do my job on behalf of Palauans, I must know if that is indeed the group that I 

am helping.  I did not delve into this research, then, to try to be a better Palauan lawyer; 

rather, my intent was to determine if, indeed, my role within the law would truly benefit 

Palauans.
8
  I am essentially putting the court system on trial, and with it my part as an 

agent of the law, but also as a Palauan with the agency to work towards fulfilling change. 

My research hopefully brings more clarity, not just to the reasons behind my own 

discomfort with Western law, but also as to why the court operates the way it does.  

Awareness is the key here; and if in gaining that, it is found that significant changes need 

to be made in our approach for resolving Palauan conflicts, then I would much rather 

                                                 
8
 I still believe the law can benefit Palauans in some way, but in a much more narrow context than I 

thought.  For instance, there is much room to maneuver in the international law setting, where many third 

world countries are using their voices in the United Nations to strengthen indigenous rights.  It is in that 

realm that I believe the law has a lot of potential.  See “Declaration on the Rights of Indigenous Peoples”, 

http://social.un.org/index/IndigenousPeoples/DeclarationontheRightsofIndigenousPeoples.aspx. 
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work towards that change, instead of working to perpetuate a paradigm that does more 

harm than good. 

Methodology 

In doing my research and writing this thesis, as mentioned before, the intent was 

to begin and end with a Palauan perspective.  In my view, that means thinking about 

Palauans’ needs and interests, especially their values and beliefs regarding justice, and 

placing that at the core of my analysis of the court system.  To that end, I sifted through 

research
9
 based on documented observations of how traditional Palauan society operated 

in the past, as well as how that changed in light of increasing contact with outsiders.  

Much of that research, as will be covered further in Chapter 2, include themes of group 

competition, collaboration, and consensus.  Attachment to land was also an important 

theme in traditional Palauan society.  In almost every area of traditional decisionmaking, 

from the disposition of land to resolving disputes, the klobak, or village council, came to 

a collaborative decision with the input of key members of that village (Nero 96; Palau 

Supreme Court and Palau 5).  Thus I trace the rapid transformation of Palauan society as 

three out of four colonial administrations brought outsiders’ agendas literally to Palauans’ 

doors.  Arguably, the order of those histories also reflects the magnitude of their 

influence in Palau.
10

 

In addition, throughout this work I share my own personal experience as a Palauan 

insider/outsider within and outside of the law, in the hopes that my own observations add 

                                                 
9
 Most of what I relied upon were anthropological accounts by Dr. Karen Nero’s dissertation A Cherechar 

a Lokelii and Dr. Homer Barnett’s Being a Palauan as well as Palauan Society. 
10

 The four colonial powers that historically occupied Palau include Spain, Germany, Japan, and the United 

States.  It is my belief that their chronological order reflects the strength of their influence, i.e. the Spanish 

had the least impact, and the U.S. the most.  See: Peacock, Karen. “The Maze of Schools: American 

Education in Micronesia” (1985). http://scholarspace.manoa.hawaii.edu/handle/10125/15531 for an in-

depth look at the United States’ concentrated efforts to Americanize Palau and Micronesia. 

http://scholarspace.manoa.hawaii.edu/handle/10125/15531
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some insight into the complexity of the issues discussed.  I know that my discomfort with 

the law is not a solitary experience, and by pointing out discrepancies or uneasiness about 

the law and the way it treats Palauans’ interests, I feel that I am starting a much-needed 

conversation about what would be a better fit for Palauans – and, in turn, myself.  This 

conversation, in order to be meaningful to Palauans, must center their interests, and 

involve a number of Palauans by starting from and being grounded in their worldviews.
11

 

 Also, in analyzing the court system in Palau, and more broadly the nature of the 

state, I rely heavily on The Political Economy of Law,
12

 a “collection of 

readings...concerned with the role of law in two distinct yet related dimensions: first, in 

relationships between rich and poor countries in the world economy, and secondly, within 

the developing countries themselves”(Ghai et al. xi).  It is the latter analysis, which takes 

a closer look at third world countries (albeit not including any in the Pacific region), that 

provides a helpful framework for the study of law and legal institutions as they operate in 

a postcolonial world. 

 According to the introduction of the book,  “the study of the political economy of 

law in the third world has frequently...been based on ethnocentric, ahistorical 

assumptions...[that were] especially prominent up to the early 1970s...foremost among 

these is the presupposition that ‘developing’ countries and their legal systems would 

eventually come to resemble the United States or Europe” (Ghai et al. xi–xii).  The 

authors recognize that Western values, myths, and beliefs interweave extensively with the 

                                                 
11

 In this thesis, I don’t mean to represent all Palauans, nor do I claim to know all of their needs and 

interests.  I am simply commenting on my own uncomfortable feeling with the law, and suspecting that 

other Palauans feel the same.  I did not do interviews with other Palauans for this thesis.  That would be 

another topic altogether that is not covered here. 
12 Ghai, Yash, etc., Robin Luckham, and Francis Snyder. The Political Economy of Law: A Third World 

Reader. OUP India, 1988. 
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law, which is then imposed upon third world countries. It goes on to say that “[at] its 

core, however, was the implicit assumption that American capitalism provided the model 

for development” (Ghai et al. xii).  Although I do not tackle the topic of capitalism 

thoroughly in this thesis,
13

  this is one assumption among many that I show is implicitly 

at work in the Palauan court system. 

With The Political Economy of Law providing the structure of this work, I 

examine Palauan case law, specifically regarding land, and analyze whether Palauan 

interests were adequately addressed by the court.  By Palauan interests, I mean taking 

into account Palauan traditional practices and custom.  In analyzing these and early Trust 

Territory cases, I bring to light the ways in which the court system, as it was set up and as 

it operates today, continues to leave out Palauan interests, to the detriment, I argue, of 

Palauans themselves.  My approach to this analysis emulates that of The Political 

Economy of Law in that it will be “explicitly historical and contextual”(Ghai et al. xii).  In 

other words, it is framed in the beginning and throughout this thesis from the perspective 

of Palau’s colonial history, as well as Palauan ways of being. 

Thesis Outline 

 Following this Introduction, this thesis comprises of four chapters and a 

Conclusion.  To start, Chapter One sets up the relevant and extensive historical 

background necessary to understand how Palauans traditionally viewed themselves and 

their world.  It focuses on several fundamental Palauan values that I believe motivate 

most Palauans, both historically and in the present day.  One striking theme that appears 

over and over in Palauan history and culture, for instance, is that of prestige.  Palauans 

                                                 
13

 This thesis primarily looks at the American security interest in Palau and Micronesia; capitalism itself as 

a driving force behind the court system is beyond the scope of this work. 
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will oftentimes go through great lengths to achieve some level of prestige, and the ways 

to get there varied over different periods in our history.  This chapter also traces how 

Palauans were influenced, quite dramatically, by outside contact, and how that contact 

resulted in rapid, traumatic change in Palauan society. 

Because of the profound influence of the American administration of Palau and 

Micronesia, Chapter Two is dedicated to delineating the pre-Trust Territory days, as well 

as the Trust Territory period itself.  The idea of a strategic trusteeship as a legal anomaly 

is traced through the time of benign neglect in Palau and the other Micronesian islands, as 

well as the deliberate plan to Americanize all of the Micronesia.  An integral part of that 

plan was to firmly establish a state-based system in Palau, including that of the courts.  

As can be seen today, this was very successfully accomplished. 

Next, Chapter Three takes a brief look at the history of court systems under 

German, Japanese, and U.S. Naval rule prior to the establishment of the Trust Territory.  

It then analyzes the way the American court system intentionally ignored considering any 

of the Micronesian customs and traditions in its decisionmaking process.  Rather, upon 

closer examination, it came down to the control: state-based, American-focused control, 

in which traditional authority was continuously and quite disturbingly deliberately 

eroded.  This theme would continue to play out dramatically in the following chapter. 

Early Trust Territory cases are examined in Chapter Four, where it is revealed that 

the security interest at the heart of the strategic trusteeship played out quite tellingly in 

these cases.  All of them claimed the former colonial administrations’ lands as American-

owned, despite some controversial rulings that ran against American foundational 

principles of religious freedom and international notions regarding a sacred trust 
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principle.  The cases also expanded on the meaning of the trusteeship agreement very 

favorably in the Americans’ security interests.  It was only by keeping that interest in 

mind that the cases make sense. 

Chapter Five then recognizes that by the time Palau became independent, the 

state-based system was firmly established.  Power was transplanted from the Trust 

Territory administration to the national and state land authority in Palau, and to the 

court’s hands.  Palauans were then left with very limited and narrow opportunities for 

redress in court when they attempted to seek the return of public lands originally taken 

unlawfully by previous colonial administrations.  Belatedly, the court realized its mistake 

when an unjust result occurred in a 2007 case.  But by then, much of the land remained 

out of Palauan ownership, and in the hands of the government.   

In the Conclusion, I end this study by bringing back to the fore the main Palauan 

worldviews that this thesis outlined in Chapter Two.  In my view, the current legal 

system, and that of the state, is not going away anytime soon.  To that end, I posit where 

to go from here, starting with the idea that we take stock of the way things are right now.  

I propose some alternatives that may be beneficial to Palauans; but such possibilities can 

only be assessed and evaluated by Palauans themselves, and is beyond the scope of this 

work. 
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CHAPTER 2: HISTORICAL BACKGROUND 

The most western group of the Caroline Islands in the northwest Pacific, Palau is 

a group of about 340 islands (both inhabited and uninhabited), made up of volcanic and 

coral atolls, inhabited by approximately 20,000 people (Lal and Fortune 598).  About two 

hours’ flight from Guam and the Philippines, it is because of Palau’s close proximity to 

Asia that it has been deemed a necessary component of American military strategy for 

decades since World War II (Davis and Hart 8).  As will be described shortly, the 

independent nation in Free Association with the United States was once part of the Trust 

Territory of the Pacific from 1952-1994.  It achieved self-rule in 1994, and modeled its 

government on an American democratic system, with a bicameral legislature, a U.S. 

modeled court system with a lower and appellate court, and an executive branch elected 

by popular vote (Lal and Fortune 598).  Today, tourism is Palau’s main private industry, 

following the larger public sector, which is mostly funded by American financial 

subsidies under its association with the U.S. (Lal and Fortune 598). 

Prior to the period of the American influence that followed World War II, Palau 

was a League of Japanese Mandate between 1914-1945 and was heavily influenced by 

the civilian and later military administration of the islands.  The people of Palau also 

suffered severe hardship and cultural transformations due to foreign administrations that 

brought with them their own policies and agendas.  Thus in a very small span of time – 

approximately 80 years between 1914-1994 – relative to the existence of Palauans 

(believed to be dating back to 1000 B.C.), traumatic change arrived in Palau, and heavily 

influenced Palauan traditions.   
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Despite these powerful influences, Palauans continue to maintain much of their 

traditional practices, some of which are very strong today.  Examples include first child 

ceremonies, funerals, and other customs that occur frequently in contemporary Palauan 

society.  In planning and practicing such customs, Palauan chiefs and key clan members 

play an important role in deciding the nuances of each occasion.  However, due to the 

colonial influences from decades past, Palauan chiefly authority has been relegated to just 

this: the traditional, rather than modern governing structure in Palau.
14

  Today, a unified 

Council of Chiefs consisting of chiefs from villages all over Palau, serves to advise the 

president on traditional issues, but does not have much authority beyond customary 

considerations (Davis and Hart 155).   

In sharp contrast to the limited chiefly authority found in Palau today, the chiefs 

of the past held much authority, although not, as many European explorers thought, over 

the whole chain of islands; rather, they only exercised authority over their respective 

villages (Abe 48).  Such authority was more fitting to Palauan needs and interests, 

because localized authority met most of their daily necessities.  Palauan chiefs were 

usually the head of the first ranked lineage in a village, and had to decide everything from 

when to go to war to how to resolve disputes with the input of the other chiefs, who 

together formed the klobak, or village council (Abe 47–48).  There was no single 

powerful chief – rather, the klobak council determined everything through collaboration 

and consensus (Abe 50).  Ideally, one could only achieve chiefly status through their 

mother, rather than their father – thus causing Palauan society to be mainly seen as 

matrilineal (Nero 87).   

                                                 
14

 For instance, Goe Abe, a Japanese anthropologist who studied Palauan society under the Japanese 

administration, noted that in the later part of the Japanese period, chiefs were expected to function as 

“minions” rather than “mediators” (Abe 123).  
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The purpose of this chapter is to provide some historical background about Palau, 

with the intent of showing a disjuncture between traditional Palauan cultural views and 

outsiders’ ways and influences.  This historical context is important because the cases I 

examine later may seem deceivingly simple or straightforward.  However, in light of the 

varied colonial influences that came to Palau, as well as Palauan agency in embracing, 

rejecting, or otherwise coming to terms with those influences, one starts to see that there 

is a lot more than meets the proverbial eye.  

It is easy enough to point out the different colonizers that came through Palau and 

attribute this or that to their authority; however, to me that is less important than simply 

pointing out the fact that certain ways of thinking were brought to Palau, and identifying 

how Palauans felt about those ways or reacted to them.  The resulting disjuncture is 

important to see in this chapter because it translates into a very specific context that 

shaped the Palauan court system today.  As previously mentioned, awareness is the key to 

this thesis, so in pointing out this disjuncture, I hope to bring more understanding of the 

factors that lead to it.  The attempt here, then, is not to provide a detailed account of the 

history of Palau, as much as it is to point out certain distinct occurrences or experiences 

that, from the Palauans’ point of view, created a disjuncture between their reality and the 

reality introduced to them by outsiders. 

It is important to also note that the factors contributing to this disjuncture came 

from many different directions, including from outside of and inside Palauan society, as 

well as from above and below.  For example, the colonial powers that arrived in Palau 

obviously came from outside; but what is not quite as obvious (and what I show in this 

chapter) is that Palauans themselves, from within their society, desired much of what the 
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outsiders brought: material things, knowledge of the world beyond their shores, and 

newer ways to earn prestige and a more elevated status in the community.  In addition, 

the disjuncture also came from above: with the extensive history Palau has of having 

been claimed first by the Spanish, followed by the Germans, the Japanese, and most 

recently the United States, these outside powers oftentimes brought their own self-serving 

policies and applied them through the typical colonial top-down approach.  Along with 

such colonial influence imposed at the top level, one can argue that from the “bottom” of 

Palauan society (i.e. the Palauans with the least power or control who saw what was 

happening around them) responded with their own perceived needs and expectations of 

the imposed system. 

Although Palau has a long history, it is the intent of this chapter to focus on the 

more recent colonial times for several reasons.  First, the more recent decades in Palau’s 

history brought the most drastic change, not just in Palau, but also throughout the 

world.
15

  There were many changes experienced from the 1950s until the present day – 

social, political, and cultural changes are just the tip of the iceberg.  Such changes 

brought about the disjunctures that this chapter will discuss. 

In addition, not only was the change brought to Palau drastic, but it was also rapid 

and traumatic, and with far-reaching effects.  Palauans had to adjust to powerful 

influences that cast doubt on their own ways of life, and even on their own worth as 

human beings.  Those effects are still being felt today, and in fact the changes that started 

to occur then are ongoing to this day.  Thus my focus in this chapter is the period leading 

                                                 
15

 See Hanlon, David L. Remaking Micronesia: Discourses over Development in a Pacific Territory, 1944-

1982. Honolulu: University of Hawai`i Press, 1998 and Lockwood, Victoria S., Thomas G. Harding, and 

Ben J. Wallace. Contemporary Pacific Societies: Studies in Development and Change. Prentice Hall, 1993 

for a more in-depth look at the dramatic effect of development in the Pacific, Micronesia, and Palau. 
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up to the most traumatic transformation of Palauan society, that of American rule.
16

  

However, it will begin by setting out important traditional Palauan values, especially in 

relation to land, and examining how those values were influenced by outsiders who came 

to Palau. 

Traditional Palauan Values 

There are several themes in traditional Palauan worldviews that I would like to 

identify in this chapter – themes that will be considered further when I analyze Palauan 

court cases, and that encompass quintessential aspects of Palauan culture.  These themes 

include the following: Palauan agency; placing the group’s needs over that of the 

individual through competition, collaboration and consensus; and Palauan attachment to 

land.  In my mind, such themes comprise the essence of Palauan ways of thinking and 

doing that inherently influence their approach to each other, as well as the outside world.  

Palauan agency, for example, can be clearly seen in the way Palauans exploited outsiders 

in various ways, just as outsiders attempted to exploit them and their resources.
17

 

It may also come as no surprise that Palauan society, like many Pacific and 

indigenous societies, operates primarily with a particular group’s interest in mind, for 

instance, the maternal lineage, or the clan.
18

  Based on that groups’ concerns, Palauans 

either compete, collaborate, or come to a consensus before making decisions about 

                                                 
16

 The next chapter covers the American administration of the Trust Territory of Pacific Islands.   
17

 Karen Nero notes that in the past, the chiefs of Koror established and maintained ties with outsiders they 

traded with in attempts to gain local power and control.  See A Cherechar a Lokelii, 1. 
18

 See Barnett, H. G. Palauan Society, a Study of Contemporary Native Life in the Palau Islands. 

University of Oregon Publications. Eugene, Or, 1949, 92-94 for one example of three levels of group 

interest of property: male sibling ownership, ownership by a maternal lineage, and that of a clan.  Although 

Barnett comments that the first level of ownership is somewhat comparable to Western individual 

ownership, it is still group-based, and not close enough, in his mind, to be likened as such. 
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important issues ranging from the disposition of land
19

 to whether or not they will go to 

war with another village.
20

  Palauan agency increasingly came into play as outsiders 

brought in other ways for Palauans to elevate their clan or village status.  Prestige and its 

pursuit can be fairly said to motivate many Palauans’ actions, both in the past
21

 and the 

present day.
22

  

In addition, the significance of land to Palauans cannot be emphasized enough.  

Land provides a base for subsistence living in Palau, and as in many other Pacific islands, 

there is only so much land for people to live on.  Palauan attachment to land provides an 

important context for this study, since it focuses on Palauan attempts in court to recover 

publicly taken land.  Without land one is considered destitute, and owning land is 

essential to gaining prestige in Palauan society (Barnett, Palauan Society, a Study of 

Contemporary Native Life in the Palau Islands 90).  Closely connected to land ownership 

is the question of who holds chiefly or clan titles, for the holder of that title then has 

control of all the land in a particular group of families (Barnett, Palauan Society, a Study 

of Contemporary Native Life in the Palau Islands 92).  Because of the complex ways that 

Palauans traditionally view land (which oftentimes has to do with their motivation for 

gaining prestige), and previous foreign influences, the way that land ownership is treated, 

                                                 
19

 For instance, it is very difficult for a single person to predict what will happen to someone’s piece of land 

when they pass.  It depends on key family members coming together to decide where that land goes, and 

traditionally their decision overruled even the deceased’s wishes (Barnett, Palauan Society, a Study of 

Contemporary Native Life in the Palau Islands 31). 
20

 Only a chief could traditionally order Palauan men to go to war, but each men’s club was able to wage 

war to their club’s benefit as well as that of the community, and clubs often competed with each other in 

achieving war honors (Barnett, Being a Palauan 33). 
21

 Barnett notes that in his view, Palauans are so focused on gaining prestige and influence that they are 

more interested in kinship as a way to gain both, rather than as kinship in and of itself (see Palauan Society 

34) 
22

 Current chiefly titleholders in Palau are still expected to provide both traditional Palauan money and 

American monetary support for their clan in order to maintain their prestige and power.  See Nero, Karen 

Louise. A Cherechar a Lokelii: Beads of History of Koror, Palau, 1783-1983. University of California, 

Berkeley, Dec, 1987, 417-418 for a more detailed discussion of how it all works. 
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both under the Western legal system and in traditional Palauan society, is layered with 

difficulties.  This section starts with the Palauan perspective on land, with Western 

treatment of it analyzed later in a study of court cases. 

Palauan Agency: Our Side of Pre-Contact History 

Palauan agency is essential as a starting point for several reasons.  I believe I 

accurately represent some, if not most Palauans’ views that we are in control of our 

destiny, even if outside influences may at times seem overwhelming.
23

  Indeed, as John 

Useem, a lieutenant in the American navy who studied Palauans on Angaur in 1945, 

noted, Palauans expressed some discontent with the Japanese, not so much because of the 

changes they imposed, but because they were forbidden to advance higher than certain 

levels in the social institutions of that time (Useem 585).  This implies a Palauan desire to 

take advantage of the Japanese presence in Palau, albeit on a smaller scale than the way 

Japan exploited Palau and its resources. 

In addition, in her dissertation A Cherechar a Lokelii, Karen Nero noted that 

Palauan legends recount the first known contact with outsiders as a response to the 

prayers of the women of one of the villages, Koror (Nero 203).  As expected, in time the 

Antelope shipwrecked on an island within Koror’s recognized jurisdiction.  As a result of 

the initial meeting between its captain and the chief of Koror, Ibedul, Koror was able to 

gain much power and prestige when it used guns and ammunition from the captain to 

wage war on the other villages (Rechebei 75).  As Nero remarked: 

                                                 
23

 I disagree with Alan Moorehead’s premise in The Fatal Impact: The Invasion of the South Pacific, 1767-

1840 that Pacific islanders were totally decimated due to colonial powers.  Rather, I believe that on some 

level, the exploitation between outside powers and indigenous Pacific islanders happened on both sides.   

See Moorehead, Alan. The Fatal Impact: The Invasion of the South Pacific, 1767-1840. New York: Harper 

& Row, 1987. Print.  
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Underlying the Palauan relationship with its series of colonial masters lies 

a conflicting representation of the nature of this relationship: on the 

Palauan side, one of continued indigenous control, power, and 

manipulation of the outside forces, contrasting with a colonial view of its 

own power, in turn (Nero 204). 

Thus, I would argue Palauan agency may clearly be seen, not just in Palauan legends, but 

in the way Palauans view their world, regardless of who happens to occupy it at any 

given time. 

Group Competition 

As previously mentioned, competition is one strong aspect of Palauan culture.  

However, it was in the context of joint competition among groups of Palauans, rather 

than among individuals, that Palauans competed with one another.  There was no desire 

for an individual to win for his own sake; rather it was for the sake of his or her clan and 

village.  Robert McKnight, an anthropologist who wrote his dissertation on competition 

on Palau, noted that: 

In the traditional society...competition was woven into a relatively durable 

fabric of political and economic life.  More specifically, competition and 

controlled conflict were important to the stability of the traditional culture 

– service both to foster the continuity of the impersonal institutions and 

groups in the social hierarchy... (McKnight 1960: 18, cited by Nero 424). 

McKnight alludes to certain dualities found in traditional Palauan society, expressed in 

the Palauan term “bitang ma bitang,” (side and side), which emphasizes a pair that 

balanced together forms one whole (Nero 89).  Palauan terms expand on this concept in 
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ways that define, for example, the major division in a clan (bita el oach me a bita el oach, 

or side leg and side leg), division of channel (bita el taoch me a bita el taoch), or the 

division of chiefs (bita el dui me a bita el dui) (Nero 89). 

Palauans thus tend to divide themselves and their world into two pairs or sides, 

which can be at times on friendly or conflicting terms.  For example, in the case of bita el 

bai me a bita el bai, different men’s clubs in one village would belong to either the 

highest or the next highest chief, and they would come together in times of war to attack 

other villages, or to do work to maintain their home village.  They also were wont to 

compete with each other for prestige and status (Barnett, Being a Palauan 32)  

Depending on the context, then, Palauans would operate on friendly or competitive terms 

as a way of earning a good reputation for their respective clubs. 

Closely related to competition is what has been noted about Palauan notions of 

ambition.  For instance, many young Palauan men attempted to establish themselves 

outside the traditional system, particularly in the educational system as it arrived from 

outside powers, oftentimes showing determination to surpass each other and the other 

Micronesians in the classroom (Barnett, Being a Palauan 17).  Thus, what can be gleaned 

from the above is that the dual structure of Palauan society, combined with the ambitious 

desire to compete and be at the top meant that the concept of competition was a very 

familiar one to Palauans, and indeed was interwoven into the fabric of Palauan society. 

Clubs were a central part of Palauan society, and hand in hand with them was the 

idea of establishing and maintaining prestige.  Club leaders also acted as disciplinarians 

while taking responsibility for the actions of club members (Barnett, Being a Palauan 

32).  Implicit within the functionality of the clubs was the idea of communal 
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accountability for others’ actions.  The peace was kept by virtue of the recognition that 

others’ actions directly affect you and your group, whether it be your club or your family. 

Group Collaboration and Consensus 

As previously mentioned, Palauan tendencies to pair dualities can make that 

pairing into either a friendly or conflicting manner.  Collaboration tends to have more to 

do with the former, while competition the latter.  In many ways, just as competition is 

interwoven into the fabric of Palauan society, so is collaboration.  For example, Palauan 

chiefs usually reached a consensus through collaborative kelulau (whispers) that were 

exchanged between and among the ranking men, and sometimes with those of lower rank 

as well (Nero 102).  Collaborative decisionmaking often occurred in secrecy, rather than 

out in the open, as Nero observed: 

...[C]hiefly meetings and decisions are cloaked in secrecy, held within the 

bai which is off-limits to all except the chiefs, and even within the bai 

consultations are conducted through whispered communications from one 

chief to another through an intermediary so that no individual knows 

particular positions taken or even what issues and conflicts might have 

been raised (Nero 102) 

In addition, in a given village all the chiefs played a role in not only reaching a decision, 

but also in implementing it.  In Koror, for example, its paramount chief, Ibedul mainly 

announced a decision (or to otrukl) after a consensus has been reached in the village.  

Other high ranking chiefs carry out Ibedul’s decision, sometimes in specific functions 

such as in warfare or food production, or in other ways such as listening to the beluu 

(village) and monitoring community consensus (Nero 166). 
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Within clans and families, when it came to kinship ties, collaborative 

decisionmaking and consensus also played a large role in determining what would 

happen in inheritance cases, or questions regarding one’s affiliation to a particular family.  

This leads to decisionmaking as being mostly situation- and family-based, depending on 

the circumstances and the people in a given family.  As a result, it was hard to predict 

what an outcome would be regarding the disposition of property, for instance, upon the 

death of the individual who occupied it, because it depended on several key members of a 

given family or clan (Barnett, Palauan Society, a Study of Contemporary Native Life in 

the Palau Islands 31). 

Additionally, there was no bright line rule as to family relationships and the 

implications stemming from that – it was up to a few people in a given family who had 

authority.  Even people intimately familiar with families could not say for sure what the 

outcome would be regarding rights inherited because it came down to key people within 

the family and their decisions.  In fact, the implication seems to be that to have an 

inflexible rule might damage family relations more, because the knowledgeable members 

of a given clan or family were expected to talk to each other to reach a communal 

decision regarding rights one had in that family.  As a result, “...No inflexible rule can be 

laid down which will comprehend all of the cases” (Barnett, Palauan Society, a Study of 

Contemporary Native Life in the Palau Islands 31).  This makes a lot of sense for 

Palauan families and clans, because they are so intertwined and overlap on so many 

issues that it might arguably even be said that every situation is unique and has to then be 

handled delicately, and in regards to the specifics of that situation. 
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The same rule of flexibility applied when it came to naming the head of a 

particular family.  Heads of families were not decided upon by a strict hierarchical 

system of exact stipulations about who was to get the role next; it also depended on what 

the family itself wanted: 

Aboriginally, a man, whether he belonged to a given family or not, 

became its leader only because the members of that family agreed to his 

succession to the title.  After the family had made its choice, this was 

announced to the council of chiefs where it had to be ratified.  The council 

could refuse to accept a family’s choice of a leader, but normally it was 

known in advance whether a candidate would be acceptable to the chiefs 

as a co-councilor.  In any case, a family felt, and still feels, that it should 

have the choice in naming its own head (Barnett, Palauan Society, a Study 

of Contemporary Native Life in the Palau Islands 181). 

Implied from the above is that Palauans very much value their own agency, i.e. the ability 

to make decisions within and for their families.  They feel strongly about following 

protocol, such as informing the village council about their choice, while at the same time 

they want to feel that they are in control of their own affairs. 

The key point I want to make clear from all of the above is that Palauans very 

much believed in and practiced localized decisionmaking that required the participation 

of a group of key people.  This applied not just to the disposition of land and naming the 

heads of families, but also when it came to resolving disputes.  Thus it could fairly be 

said that group collaboration and consensus was a foundational aspect of good 

governance in traditional Palauan society.  The chiefs and other titled men still had 
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authority over a given village; but it was very much a role that was both locally informed, 

with the objective of addressing situations on a case-by-case basis.  Therefore, if this 

process was followed, people generally accepted its outcome.  There was no attempt to 

establish a strict structure or rule of law like that embodied in the Western adversarial 

system today. 

Palauan Attachment to Land 

As previously noted, Palauans desire prestige in order to achieve some status in 

their village or community, and oftentimes the way to gain prestige is by either acquiring 

Palauan money, or owning land.  The way to earn one or the other is by providing food or 

services through kinship ties (Barnett, Palauan Society, a Study of Contemporary Native 

Life in the Palau Islands 91).  Although land can take the place of Palauan money in the 

sense that it may be awarded to another party for services rendered, because it is a far 

more stable resource than money, Palauan families oftentimes only give away land within 

their family or clan, especially through the matrilineal line (Barnett, Palauan Society, a 

Study of Contemporary Native Life in the Palau Islands 90). 

A typical Palauan’s main concern with land had more to do with homesites inside 

a village and taro fields in the swamp areas nearby, rather than with the Babeldaob 

interior, the Koror rock islands, or the mangrove swamps and sea reefs, which were 

considered “chutem bwai” or public lands (Pulea, South Pacific Regional Environment 

Programme, and Palau).  The klobak, or village council, controlled all public lands, and 

handled any questions about their use.  There was no one rule regarding the boundaries of  

public lands – anything from tradition to warfare determined the limits of these parcels of 

land. 



32 

Also, as previously mentioned, Palauans owned land communally, through clan 

members.  The head of the clan, who was usually male, assigned land to members of the 

lineage, and could not alienate land without the other adult members’ agreement (Pulea, 

South Pacific Regional Environment Programme, and Palau 23).  In the event that no one 

was eligible to be the head of the clan, sometimes someone outside of the clan became its 

leader – but only for his lifetime.  Upon his death, control of the land reverted back to the 

clan itself (Barnett, Palauan Society, a Study of Contemporary Native Life in the Palau 

Islands 90–91).  Similarly, in some cases land could be loaned out to someone outside a 

particular family – for example, from a chief’s clan to the wife of the chief who needed 

more land for taro fields so she could meet the service requirement of her husband’s 

chiefly role – but again, this was only for her lifetime, and the land reverted back to the 

clan upon her death (Barnett, Palauan Society, a Study of Contemporary Native Life in 

the Palau Islands 91). 

There were very few conditions under which land could pass from one clan to 

another.  If one clan yielding land to another was fortunate, it could do so willingly, such 

as in cases where the clan diminished in size to the point where it wished to be integrated 

into another clan, and offers its property to the welcoming clan (Barnett, Palauan Society, 

a Study of Contemporary Native Life in the Palau Islands 91).  In addition, upon the 

death of either partner in a marriage, land was sometimes given instead of money. 

However, the clan receiving the land would have a more nuanced obligation, and would 

be expected to provide services to the former owners at all of their exchanges; thus this 

created ties between clans that were stronger than those created through just the gifting of 
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money following a funeral (Barnett, Palauan Society, a Study of Contemporary Native 

Life in the Palau Islands 91). 

Thus, land in Palau is highly regarded, not just as a resource for fulfilling 

obligations (such as having enough taro patches to provide as a chief’s wife), but more 

importantly, as something to be valued and kept within a family or clan as much as 

possible.  The disposition of land was not taken lightly, and involved several family 

members’ consent.  Unlike Western ideas of inheritance, land could not be passed on 

from father to son; rather, a family member’s occupation of land was understood to only 

be for his or her lifetime.  Also, public lands varied in the way they were to be used, and 

were left to the domain of the village council.  As a result, it is a fair assessment to say 

that the way land was treated traditionally in Palau, like group competition, collaboration, 

and consensus in decisionmaking, was very much locally based, with no hard-and-fast 

rules governing every situation.  All of this was to change when foreign influences 

arrived, which is the topic of the next section of this chapter. 

Social Change in Palau: A Brief History 

The discussion in the previous sections has been focused mainly on Palauan 

values as they were observed and documented by various outsiders who tended to 

describe Palauans as if they lived day to day with all aspects of their cultural practices 

intact.  However, that was not the case; four outside colonial powers have occupied Palau 

since the 19
th

 century, and before then British and other European ships would stop for 

supplies en route to other Pacific islands, or to trade with Palauans (Rechebei 117).  In 

addition, as Palau and the other Pacific islands came into contact with European 

explorers, they were eventually renamed, mapped, and claimed by various European 
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countries, depending on their religious, economic, or nationalistic desires.  Such was the 

case, starting with the Spanish in the 19
th

 century, the Germans in the early 20
th

 century, 

and the Japanese in the middle of the 20
th

 century.  The span of time in which outside 

powers asserted their claims over Palau seems relatively short – only about 130 years, 

compared with the estimated 3,000 years that Palau was believed to have been settled 

(Lal and Fortune 598).  Yet the traumatic and intense impact of colonial powers on Palau 

has left an indelible mark on the way Palauans view the world as they navigated through 

major social, political, and cultural change, especially in recent decades. 

Who Colonized Whom?  Spanish and German History 

Earlier in this chapter, a Palauan legend was mentioned in which the women of 

Koror prayed to the gods for outsiders to come to Palau.  During the Spanish and German 

period in Palau, it may be accurately said that there was a bilateral exchange going on 

between the two European countries and Palau.  The influence of the Spanish in Palau, 

for instance, seems negligible.  No big changes were imposed, other than attempts at 

converting Palauans to Catholicism, and Spain was too caught up in international politics 

to pay much attention to the islands it claimed in Micronesia (Rechebei 120).  As a result, 

Palauans maintained their lifestyles and worldviews without much interference from the 

Spanish. 

The Germans were more involved with Palauans and their land.  For fifteen years, 

between 1899 to 1914, the Germans established an administration on Palau to further 

their agenda of making a profit from their colonies (Rechebei 125).  They practiced a 

form of indirect rule, in which traditional and appointed officials administered the Palau 

islands (Rechebei 248).  Their main focus was on phosphate mining in Ngeaur and copra 
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plantations in Palau, Yap, and the Marshalls (Rechebei 125).  In doing so, they imposed 

tax schemes and offered regular wages that effectively introduced, for the first time in 

Palau, a cash economy using foreign currency (Rechebei 125).  Native chiefs maintained 

their status and power, and village councils remained intact during the German period 

(Useem 575).    

Despite the practice of indirect rule employed by the Germans, they made what 

may be the first recorded changes in the legal system in Palau.  Two European figures 

were instrumental regarding these changes: Winkler, a German administrator in Palau, 

and James Gibbons, an English-Jamaican man appointed by the German government to 

be in charge of Palau (Nero 325, 329).  Significantly, for the first time in Palau’s history, 

murder and other crimes came under the jurisdiction of the outsiders, rather than under 

that of the chiefs (Nero 329).  The former directly interfered with previous chiefly 

powers, which included settlements of homicides (Nero 330).  No longer were the chiefs 

handling more serious matters in the community; rather, they made customary decisions 

and were relegated to more mundane traditional roles. 

Also, the Germans were the first outside power to call all of the chiefs of Palau’s 

districts together (Nero 109).  Before then, only the village chiefly council met when 

needed.  Little did Palauans know at the time, that following the German period, more 

drastic change was to come; and with World War I occurring, and the Germans losing the 

war, that change quickly arrived on Palau’s shores. 

Japanese Era: New Avenues to Prestige 

As Palau transitioned from German to Japanese rule following World War I, 

Palauan tradition started to erode, and in fact, Palauan control over their own matters 
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drastically declined (Nero 304).  This drastic decline of control by Palauans over their 

own affairs was to become a trademark of the Japanese era in Palau, and started to create 

a disjuncture between traditional Palauan cultural values and Japanese worldviews in 

Palauan minds.  Even though the Japanese period in Palau only spanned a total of 30 

years, it had a huge impact on Palauans. 

For instance, chiefly powers were essentially stripped under the Japanese 

administration in Palau:  

Behind [the] facade of support for the local chiefs, shown in the Japanese 

selection of the district chiefs as soncho and the Reklai and the Ibedul as 

so-soncho leaders, and regular meetings of the Rubekulbelau, the Japanese 

worked through the chiefs only to the extent that the chiefs acceded to 

their wishes.  The Council of High Chiefs became known as the ouai sei 

council (the “yes” council).  In the highly stratified Palauan society the 

chiefs had been replaced as holders of the highest level of authority.  With 

neither the economic nor military power necessary to overcome the 

Japanese they had no choice but to agree and grant the Japanese the 

deference previously given only to them (Nero 336). 

Thus, dramatic erosion occurred in the political leadership of chiefs.  They were no 

longer looked upon as authorities, and in fact were no longer the ultimate power in Palau.  

As chiefs displeased the Japanese administration, they were removed, while those ranked 

immediately below them were recognized.  However, they still remained chiefs in the 

Palauans’ eyes when it came to customary matters (Nero 337).  Palauan control over  

customary matters then seemed to portend the same for the future; for following the 
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American administration of Palau, customary decisions seemed to be the only part of 

Palauan culture that, if it was not brought to court, was left to Palauans themselves. 

While the Germans seemed bent on exploiting Palau’s natural resources through 

indirect rule, Japan deliberately attempted to incorporate Palau into its national 

consciousness and make it a permanent fixture within its state borders, both physically 

and psychologically.  Compare the number of German officials in Micronesia, which was 

24, with the number of Japanese officials: 841 (Abe 120–121).  Reflected in those 

numbers was a demonstrated interest in the Japanization of Palau.  

Education played a big role in achieving this:  the more Palauans learned 

Japanese, the more they interacted with the colonists, and eventually a corps of Palauans 

who could speak Japanese worked with and for the Japanese administration (Abe 120).  

But schooling meant more than just learning the Japanese language.  As any linguist or 

multiple language speaker knows, learning another language imparts knowledge not just 

about how things are named in another culture’s reality; it also imparts that culture’s 

moral and societal values.  This is exactly what happened as Palauans learned and 

became more acculturated with the Japanese language, ways, and traditions, and in fact 

the quicker they assimilated to Japanese ways, the more they caught on to other ways of 

gaining prestige: 

The Palauans adopted the Japanese style of dress and began to eat 

Japanese food in Japanese fashion.  The more wealthy Palauans built 

modern Japanese houses.  Emulation of the foreigner became a sine qua 

non for achieving respectability in the community.  Young men who had 

acquired money through the sale of land or other means lived with their 
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wives and children in independent households, went to the movies, 

listened to the radio and followed political events in the larger world as 

presented by the Japanese announcer.  The new style of life cut deep into 

the fabric of the Palauans’ conception of the world (Abe 137–138 quoting 

Vidich 1953: 207-208.  Italics added). 

So the faster Palauans adapted, the better they appeared, not only perhaps in the Japanese 

community, but in their own.   

For example, Japanese currency was integrated into Palauan customs, such as 

ocheraol (Abe 141) This resulted in a drastic change in the way Palauans could achieve 

social status: 

Previously, birth had determined one’s relative social status in traditional 

Palau.  But people who could earn a lot of Japanese yen now were able to 

hold higher ranking positions.  Such individuals included businessmen and 

government advisors.  They achieved a new type of prestige even though 

traditionally they could never achieve prestige because of lower ranking 

by birth (Abe 142). 

How interesting that a belief system thousands of years old can be so drastically changed 

in the span of a 30-year occupation by the Japanese in Palau.  Something that was so 

static in Palauan society – that of ranking by birth – was suddenly turned on its head in 

the face of new opportunities to get ahead.  This is perhaps very telling of the Palauan 

desire for prestige and Palauan agency in taking advantage of whatever opportunity 

presented itself for them to gain it; and in the rush to gain this prestige, there was not a 

moment to waste, not a moment to pause and reflect on the long term impact of all these 
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new and shiny opportunities.  It’s not like the Palauans were naively going after these 

opportunities either – the Japanese themselves offered these opportunities tantalizingly, 

indubitably promising that in understanding their culture, Palauans had much to gain; for 

by having Palauans take them up on this offer, they would gain more control and more 

leverage with the rest of the Palauans.  In demonstrating Palauan agency, Palauans 

themselves decided to migrate, in order to work for more yen, so they gain more prestige 

in Palauan society.  That prestige, or power, if you will, was perceived, not just by 

themselves, but by other Palauans. 

Thus, with the erosion of chiefly authority and the increasingly Japanese frame of 

mind being carefully groomed in Palauan minds through the educational system, the 

beginning of the end of Palauan control over their own affairs had been successfully 

accomplished.  Palauan agency may still be seen, although that agency seemed to also 

welcome some outside changes in order for Palauans to gain prestige. 

In my view however, as extreme as those changes were during the Japanese 

period, they pale in comparison to what was to come; for with the American Trust 

Territory administration, much more was at stake, and lost, as the Western adversarial 

court system planted its roots and established a firm foundation in Palau. 
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CHAPTER 3: AMERICAN ADMINISTRATION IN PALAU 

As previously mentioned in the section on the Japanese period, there were many 

pressures on the way Palauans traditionally operated and were expected to change even 

before the American administration took over.  The Palauan chiefly system fragmented 

into a dual one, depending on whether traditionally titled men pleased the Japanese or 

not.  Palauans embraced new opportunities to gain prestige under the Japanese – 

opportunities that included learning the language, being educated in schools established 

by the administration, and climbing the ranks, oftentimes as government workers.  Added 

to such drastic changes was the even more traumatic experience of World War II, which 

brought large-scale international bloodshed for the first time to Palauan shores.  All of 

these events complicated an already complex state of affairs by the time the United States 

prevailed in World War II and moved to obtain Palau and the other Micronesian islands, 

touting national security reasons as their justification. 

Following World War II, many Palauans remember a generous group of 

American soldiers that shared much-needed food and treated Palauans as equals – 

something that was extraordinary to Palauans in light of Japanese mistreatment and 

hierarchy during the war, and even during more peaceful times (Nero 342).  Yet the 

Americans brought so much more to Palau than an end to World War II and desperately 

needed resources.  From the victorious marines to President Harry S. Truman, the U.S. 

brought with it basic assumptions and fundamental ideas that have lasting effects in Palau 

today.  It is the legal aspect of those effects that I examine in this study.  What I attempt 

to analyze in this thesis is merely the tip of the iceberg; there are many more legacies of 

the American administration than I can cover here.  However, my main point is that the 
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Western adversarial system of governance became firmly established in Palau as a result 

of certain key events. It continues to be a strong foundation in these islands, despite its 

failure to reflect the complexities of Palauan society – many of which existed before the 

Western legal system arrived, and have only been compounded by modern forms of 

globalization. 

In this section I will argue that the American administration transplanted several 

ideas that greatly influenced the direction that Palau took in its journey toward self-

government, not the least of which is the system of resolving disputes that was 

established and remains in place today.  The resulting structures were more than just 

court systems, legislatures, and office buildings; they were assumptions and values in the 

minds of American administrators that were deliberately embedded in Palauan hearts and 

minds as well.  Inherent within this way of thinking was the assumption that only a legal-

based, or to put it more broadly, state-based, future was possible for Palau; and part of 

that base was a strong foundation supporting the political economy of law.  I argue here 

that the changes experienced by Palauans during the American period were traumatic, 

beginning from the violence of World War II until the signing of the Compact of Free 

Association. I also argue that the issues emerging from this and earlier periods cannot be 

completely resolved by the Western legal system, as I will demonstrate in my later 

analysis of land cases in Palau. 

The Legal Anomaly of a Strategic Trusteeship 

From the American standpoint, the more immediate concern following World 

War II was keeping Palau and the other Micronesian islands close in the interest of 

military security.  As impressed as the Palauans were by American power, the victory of 
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World War II came at a high price; as Gary Smith writes in Micronesia: Decolonization 

and U.S. Military Interests in the Trust Territory of the Pacific Islands:   

The bitter experience of the Second World War, the role of the islands and 

the spilt blood of Americans, generated a strong sentiment of ‘never 

again,’ a sentiment which crystallized in the fundamental military 

objective in Micronesia, strategic denial (Smith 7, author’s italics). 

However, the U.S. was in a bind in its desire to keep the Micronesian islands under its 

control.  The international climate at the time favored decolonization of all territories and 

colonies, and the U.S., having been colonized itself, was loathe to go against the grain 

and colonize, or at least give the appearance of colonizing, the Micronesian islands 

(Hanlon 43).  Following the end of World War II, the triumphant U.S., with its 

tremendous casualties in mind, reversed its position on the Micronesian islands and 

instead sought to keep them close (Hezel 255). 

Within the American government, the debate raged over what to do with the 

islands.  The Navy favored direct annexation, or something as close to annexation as 

possible; in its view, a line of defense between Hawaii and the Philippines was absolutely 

necessary.  The State and the Interior Department, on the other hand, favored a civil 

administration with looser ties to the U.S.  Everyone agreed, however, with the premise 

of strategic denial – the idea that the U.S. be able to deny all other major powers  

strategic access to the Micronesian islands (Hezel 255–256). 

This notion of strategic denial lead to that of a strategic trusteeship, which 

allowed U.S. military interests to be established in this part of the Pacific, and gave them  

generous authority within Micronesia.  This was very different from the “regular” 
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trusteeships established in other parts of the world (Smith 8–9).  According to Hal M 

Friedman, author of Arguing Over the American Lake: 

...[T]he only difference between trusteeship and outright annexation was 

the requirement that the United States make annual reports to the UN’s 

Trusteeship Council about the political, economic, social, and educational 

progress of the Micronesians toward self-government or independence 

(Friedman 129). 

The strategic trusteeship, then, is one example of an anomaly that arose within the 

Western legal system to accommodate the American need for security and defense, while 

effectively excluding Micronesian voices and preferences.   

While the fate of Palau and the other Micronesian islands was being debated 

among politicians in Washington, Micronesians had no say whatsoever in what was to be 

done with their lands. They were neither citizens of their own sovereign islands that 

could be recognized under international law, nor American citizens recognized 

domestically in the U.S. This goes to show that from the very beginning of the American 

administration in Palau – or even before it officially began – the issues that arose could 

not be resolved satisfactorily by the Western legal system. Including Palauan and 

Micronesian voices was not considered, or even allowed within the frame of Western 

thought.  From the beginning, then, the approach to Palauan issues and perspectives was 

narrow and exclusionary. I argue that this situation continues in the court system today. 

Development at the U.N. 

Meanwhile, on the other side of the world from Palau, at the United Nations, 

“development” was fast becoming all the rage.  In his “fair deal” speech before the 
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United Nations in 1949, President Harry S. Truman coined the term “underdeveloped” to 

describe so-called second-, but mostly third world countries (Hanlon 9).  “Development” 

was seen as necessary for a more peaceful world and desirable to raise the material living 

standards of the majority of the world’s population.  In other words, any country that was 

not functioning at the level of consumption, industrialization, education, and material 

affluence as the U.S. and Europe should strive to “catch up” with those advanced 

societies.  As a descriptive term, “underdeveloped” defined third world countries in terms 

of what they lacked rather than their attributes, insinuating that a linear track of western-

style development was the proper and perhaps the only way to progress.  Ostensibly, 

development became tied to ideas of self-determination, which eventually lead to choices 

for self-government in Palau that embodied the limitations of America’s strategic, 

development, and self-determination interests. 

The idea of development combined with America’s interest in a strategic 

trusteeship supported the notion of having Western values at the core of the political 

economy of law – a notion that would be stretched to justify constructing a solid 

foundation consisting of court systems, legislatures, and office buildings established 

through education, government structures, and policies that supported Western law and 

economics. 

The evolution of the educational system in Micronesia illustrates this.  During the 

period of “benign neglect,” the U.S. Navy and the Department of the Interior had to do 

with a small budget while most Micronesians were left to fend for themselves.  In a way 

this was good – Karen Peacock called the period between 1951-1961 one where “some of 

the most innovative and creative thinking” occurred (Peacock 100).  Teaching for the first 
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four years in elementary school was in the vernacular; English was introduced only in the 

later years (Peacock 89).  For the most part, the focus was on local, practical education 

that emphasized vocational skills in agriculture, weaving, or carpentry (Peacock 89 citing 

U.S. Dept of State 1958:117).  Opportunities for education past intermediate school were 

few, and to progress students had to travel to the Pacific Islands Central School in Truk 

(Peacock 90). 

Following the period of benign neglect, the infamous Solomon Report was 

commissioned by President Kennedy and authored by an economics professor named 

Anthony Solomon (Hezel 301).  Some say it was not all that groundbreaking or 

significant; it arrived on Kennedy’s desk in 1963 and essentially collected dust, merely 

echoing ideas about global development that were no secret at the time (Hezel 301; 

Hanlon 99).  However people viewed it, the Solomon Report laid out plans to 

Americanize Micronesia in order to ensure the twin American concerns regarding 

security and development play out in the Americans’ favor. 

Coming from a business perspective, the report recognized one commonality 

among Micronesian and American interests – that of favoring economic development – 

and proposed major capital improvement programs to ensure that in pursuit of that 

development, Micronesians would acquiesce to a close relationship with the U.S. when it 

came time to vote for whatever political status they desired (Hezel; Hanlon 93).  These 

programs included a large influx of funds, schools, and Peace Corps volunteers to 

connect the various aspects of the plan. 

As a result of the logic informing the report, the educational system in all of 

Micronesia was dramatically revamped to look much like that of the American schools 
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(Hezel 301).  Not only were new school buildings constructed – about 522 classrooms 

and 255 houses for teachers – but the educational curriculum changed drastically from 

being locally based to resembling the average American lesson plan at that time (Hezel 

302).  Instruction stopped being in the vernacular, and was in English instead – although 

this was more in line with the request of Micronesians themselves who saw learning 

English as a way to secure reliable government jobs, and who welcomed the influx of 

resources that allowed them to do so (Peacock 93). 

The desire on the Americans’ part to teach English, as well as for many Palauans 

and Micronesians to learn it, is one example of a goal that both sides wanted, but for very 

different reasons.  While the Americans wanted Palauans to embrace Western values and 

ideologies by learning English, Palauans for the most part probably saw it as just another 

way to get ahead – or, from a cultural perspective, to gain prestige. 

Such a trajectory of change in the educational system reflected the fundamental 

American-based views of self-determination, the political economy of law, and a state-

based future that they brought to Palau, as well as Palauan desires to learn and participate 

in the system.  The educational system did not change over time by chance; it changed as 

a result of a mindset that originated from first the American point of view, and then took 

root in the minds of Palauans themselves.  It is this set of beliefs that I will grapple with 

in the following chapters as I discuss one aspect of the remaking of Palau – the 

establishment of the Western adversarial system – and its place therein today. 

Self-Determination for Whom? 

Underlying everything was the mutual goal of Palau and the U.S. for an act of 

self-determination to occur and a new political status established.  Like the decision to 
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teach and learn English, these goals were not desired by both the U.S. and the people of 

the Micronesian islands for exactly the same reasons. Americans wanted at least an 

appearance of self-determination in the Micronesian islands, if only for the sake of its 

international image. But in reality, Washington’s main concern was to ensure that its twin 

concerns of security and development were adequately covered.  Palauans and other 

Micronesians, on the other hand, took self-determination seriously, demanding that all 

options be considered, from keeping close relations to the U.S. to completely breaking 

away from America (Hezel 310).  For Palauan leaders in particular, the negotiations for 

self-determination that ensued were also influenced by their innate desire for prestige 

within Palauan society. 

After much debate about what self-determination might look like in Micronesia, 

four options emerged, as published in the Interim Report issued by the Micronesian 

Future Political Status Commission in June 1968: 1) independence; 2) free association or 

protectorate status; 3) territory or commonwealth; or 4) continuation of Trust Territory 

status (Hezel 310–311).  For Palau, as well as the other Micronesian islands, free 

association seemed to be the better choice.  Finally, after much debate between 

Micronesian and American representatives, the resulting proposed agreement came to be 

known as the Compact of Free Association. 

What happened throughout the American administration effectively set the tone 

for the terms of the Compact to be seen favorably by Palauans and other Micronesians.  

The influx of resources from the U.S. established schools and other programs that 

encouraged Palauans to become accustomed to an American way of thinking. The U.S. 

thereby successfully accomplished what the Solomon Report encouraged, which was to 
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systematically Americanize Micronesians so that they would feel connected enough to 

the U.S. to desire a permanent relationship with them.   Palauans could choose whatever 

future status they liked – as long as their choice was one that was palatable to the U.S., 

and conformed with America’s desire to enhance its defense and expand development 

throughout the world.  Thus, Palauans and other Micronesians eventually confronted 

options for self-determination that were limited by the parameters established by the U.S.  

Unlike the other Micronesian islands, Palau took much longer to sign its Compact 

with the U.S.  Again, I see the desire for prestige and agency at play when Palau was 

negotiating its Compact with the U.S.  Outside of Palau, it was thought that the battle 

between the Palau Constitution and the Compact was about an anti-nuclear clause in the 

Constitution that Washington said was unacceptable.  But in Palau, people either 

supported or opposed the Compact based more on clan affiliations and economic needs, 

such as in the case of the furloughed workers striking when government offices were 

closed due to budget concerns (see Embattled Island: Palau’s Struggle for 

Independence).  Campaign promises made by presidential candidates were that this or 

that candidate could get the Compact signed, which implies that it wasn’t that people 

were debating whether or not to sign the Compact, as much as they were divided over 

what terms they should sign it on, and who benefited the most. 

Whichever side Palauans fell regarding the Compact, after years of disagreements 

and votes, it was finally approved in 1994 (some say through illegal maneuvering).  Yet 

Palauans are no closer to clarity about what works for them as they were when they were 

negotiating the Compact; it can be said that there is political stability at this time, but not 

necessarily that Palauans are clear on what they want, or how to get it.  
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Furthermore, with the signing of the Compact came another set of issues: that of 

an increasing number of non-Palauan guest workers who were brought to Palau, driven 

by the desire for development, especially in the tourist and service industry.  Although 

this thesis does not deal directly with that set of issues, this population of non-Palauans 

currently residing in Palau, which comprises of about a third of its population, and are 

about 55% of the workforce, is of huge concern today, especially regarding their rights 

and obligations are defined under modern law (Finin and Alegado 360–361).  All of this 

happened in the span of 30 years, from about the 1970s until today.  Again, beginning 

with the influx of both American money and resources, followed by the increased 

immigration of non-Palauan guest workers what we find today is a truly remarkable 

situation, given how it all happened in such a short span of time, and continued to happen 

under Palauan stewardship following the implementation of the Compact of Free 

Association.  Thus, part of addressing today’s court system and what it represents must 

also include how non-Palauans, who are basically excluded from it,
24

 can and should be 

treated. 

For now, I turn to the examination of early Trust Territory court cases and analyze 

their lingering implications today. 

  

                                                 
24

 According to the Palau Constitution, non-Palauan guest workers who reside in Palau have no way to gain 

rights to citizenship or land ownership in Palau.  (See the Republic of Palau Constitution Article III, 

Section 4 and Article XIII, Section 8, both of which limits citizenship and land ownership to only 

Palauans). 
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CHAPTER 4: THE LEGAL SYSTEM IN PALAU 

As previously mentioned, the American administration in Palau and the other 

Micronesian islands brought with it certain structures, assumptions, and beliefs that 

influenced Palau in many ways, from its choice for self-determination to how it would 

choose to resolve disputes.  Perhaps because of the educational system in Palau, which 

churned out bright young Palauans that later were to return to lead Palau to 

independence, those structures, assumptions, and beliefs very efficiently took hold and 

played out in various ways.  It should not be all that surprising then, that one of the most 

exemplar modern-day structures that traces its genealogy directly to the U.S. is in Palau’s 

court system: as Dr. Peter Larmour points out in “Foreign Flowers: Institutional Transfer 

and Good Governance in the Pacific Islands”, “the most prolific form of institutional 

transfer was through the law, transmitted through the legal profession” (Larmour 189). 

It is also no secret that, like the educational system in Palau and Micronesia, the 

American court system was basically transplanted in one fell swoop from the U.S. to 

Palau, with no qualms about the propriety of such a system for Palauans.  Like the three 

colonizers before it, the U.S. saw Palau and the other Micronesian islands merely as a 

means to their own ends; and part of making them worth the trouble of dealing with them 

was through Americanizing Palauan hearts and minds to think like the average American 

– or at least to be able to glean what the U.S. desired and to play its game within the rules 

set by the U.S.  This was done not just through the educational system, but also in the 

very demeanor that the first court system handled itself as far back as the days of the 

Trust Territory of the Pacific Islands (TTPI). 
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From the outset, it is also important to note that the educational and the court 

system as it operated in the U.S. leaves much to be desired.  There have been countless 

documentations of problems and issues with both that reach beyond what the systems can 

resolve; in addition, the underlying assumptions upon which both function are hardly 

examined or brought to the fore.  Instead, they are left alone, hidden beneath short-term 

policy decisions or court resolutions that change depending on the views of the executive 

or the judicial branch in power.  There is hardly a recognition of these ongoing dynamics, 

except for maybe when one is confronted with truths about them hidden in comedic jabs 

at the current powers that be, or in the myriad lawyer jokes to be found. 

It is those assumptions, unexamined and presumed to be correct, that I will 

identify in the next few chapters, which I argue are even more exacerbated in Palau, 

where layers of tradition, previous colonizers, and development add nuances and 

complications that the court system cannot begin to address.  If the Western court system 

is appropriate in Palau, for example, then is it really resolving cases in a way that 

addresses the clients’ interests?  Coming from the perspective that it does – i.e. with strict 

rules of procedure and ideas based on the assumption of an individualistic society – can 

the court operate despite that perspective to deliver what it is that Palauans need in 

resolving their disputes?  Although I may not be able to answer such a question, because 

in my view only the clients themselves can do so, another query in relation to that is: who 

should decide how disputes in Palau should be resolved?  In pre-Compact days, it was 

quite understandably (albeit arguably legitimately) the American administration in Palau.  

Having gained sovereignty under the Compact of Free Association, however, I argue that 
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Palauans themselves have the power to decide the question, and it is imperative that they 

step back, take stock, and begin to answer it. 

History of the Court System  

Germany 

Very briefly, in the interest of further setting up the context for my analysis of 

Palau court cases, I would like to mention the short history of the court system in Palau, 

which could arguably be said to have started in crude form under the German 

administration.  Before foreign influences such as the Germans, the chiefly system in 

Palau was essentially the judge, jury, executioner, in an executive, legislative, and 

judicial sense.  Titled men and their councils made decisions about what the rules of a 

village were, and under what circumstances they were broken.  Individuals were never 

held responsible for violating the law on their own; their families were just as responsible 

as well.  Possession of land, being communal, never had to be recorded except orally in 

the minds of the heads of the families.  Everyone had a prescribed place in the traditional 

society, and each place served to enhance one’s group, whether it was their family, their 

club, or their village.  Underlying everything was the desire for prestige, and the clear 

rules around how to achieve it. 

All of this started to erode in the German administration, when Winkler, a 

German administrator in Palau, first separated out some of the functions traditionally kept 

for chiefs and insisted on taking them on.  These functions included regulating homicides 

and the use of alcoholic beverages (Nero 330).  For the first time ever in Palauan history,  

chiefly power started to erode, and power itself was organized into different 

classifications – i.e. murder was treated separately than other crimes, and singled out 
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specifically as something chiefs would not handle from that point on.  This confused 

some Palauans, one of which expressed the sentiment that sometimes there were simply 

“...occasions in Palau when a man must be killed” (Nero 330).  In some Palauans’ view, 

then, gruesome as it might sound, there were times when it just could not be helped that 

killing another was necessary.  Thus there was another disjuncture, where certain crimes 

fell under an outsiders’ jurisdiction, taking away Palauans’ autonomy to create their own 

rules about what to do in case of a killing – or what justifies killing another. 

Japan 

Under the Japanese administration, there was a complete court system made up of 

three district courts and a court of appeal in Koror.  Judges were appointed and dismissed 

at the discretion of the colonial governors (Peattie 71).  As previously noted, chiefly 

power continued to erode under the Japanese administration, with chiefs being relegated 

to handling only customary law matters (Nero 331).  Other than a significant number of 

Palauans employed in the police force, most Palauans did not have run-ins with the law, 

or go as far as pursuing cases in court (Rechebei 156).  Rather, people who were 

normally not in line for chiefly titles managed to rise to power as translators between the 

Palauan and the Japanese systems.  As mediators and native clerks, these men held 

significant local power (Nero 337–338).  Thus, in the Japanese administration Palauans, 

especially men, were finding ways to achieve prestige in a new way, since the traditional 

way of gaining chiefly titles was not open to them. 

Significantly, it was during the Japanese administration that the push to register 

Palauan lands under individual names, rather than loosely recognizing communal 

ownership of land, occurred (Hezel 192).  The recording of individual land ownership by 
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the Japanese between 1938 to 1940 came to be known as the Tochi Daicho, the 

presumption of its accuracy being so strong today that it is the starting point for some of 

the cases I examine later.
25

    The legal principle of eminent domain – the acquisition of 

land by the government with some compensation – was enforced, and it was the Palauan 

clerks of the court who acted as intermediaries, oftentimes registering land for different 

clans while having the means (due to their high salaries) to purchase such lands (Nero 

338–339). 

United States Naval Administration 

Under the Trusteeship Agreement between the U.S. and the United Nations, it 

was America’s duty to “promote the development of the inhabitants of the Trust Territory 

toward self-government or independence” (Rechebei 209)  While this development was 

going on, the High Commissioner of the Trust Territory of the Pacific Islands held “all 

powers of government and jurisdiction” (Rechebei 223) quoting Proclamation No. 1 of 

the Government of the Trust Territory of the Pacific Islands).  Thus, any and all official 

action – or attempts to act officially, including in regards to resolving disputes, had to 

pass muster with the High Commissioner. 

After much deliberation within the naval administration that initially had control 

following World War II, all the islands in Micronesia were given leave to establish 

municipal level governments (Hezel 278).  In Palau, all of the magistrates elected were 

tellingly not traditional chiefs – a testament to not only non-chiefly persons being seen as 

able to do the job (and perhaps because of their education level, having gained prestige in 

Palauan society), but also to the Palauan propensity to operate in a dual, oftentimes 
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 See page 91 of this thesis. 
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competing fashion – in this case, between the chiefs and customary law and modern 

Palauans touting modernization.
26

 

As the educational system expanded in Palau and Micronesia, so did the desire to 

move higher within it in pursuit of higher education degrees, including law degrees.  The 

first young Micronesian to obtain a law degree was Kaleb Udui, a Palauan hired as legal 

counsel to the Congress of Micronesia (Hezel 308).  This perhaps reflected Palauans’ 

desires to work within American legal constraints in everything from their legislature to 

their court system – if only to gain prestige on the one hand, but also so they could 

engage with Americans on their level, on the other.  

The Naval Court system established six levels of judicial administration in Palau 

starting in 1949.  At the very top was the Secretary of the U.S. Navy, who had the power 

to review death sentences as well as decisions from the Court of Appeals (Palau Supreme 

Court and Palau 28).  Directly below the Secretary was the Court of Appeals, followed by 

the District Court, Superior Courts, Justice Court, and Community Courts in Palau (Palau 

Supreme Court and Palau 28).  “Native justice,”
27

 which the Navy defined as mostly 

minor misdemeanor cases involving only Palauans, gave Palauans limited jurisdiction 

over administering their own affairs; fines under these Palauan-administered courts could 

not exceed $100, nor could imprisonment exceed six months (Palau Supreme Court and 

Palau 27). 

Even this limited amount of authority allowed to Palauans was restricted – the 

American deputy chief military government officer in place had to review sentences and 
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 See 279 Strangers in their Own Land for the author’s interpretation as this being typical of Palauans to 

politically have one force as well as a counterforce arise, arguably in the name of achieving prestige. 
27

 Compare this to the treatment of native medicine, in Political Economy of Law, which was relegated as 

out of date and not to be integrated at all into the Western structures set up at this time. 
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judgments of the native court before they came into effect (Palau Supreme Court and 

Palau 27).  Thus there was not much, if any, local control over the administration of cases 

by and for Palauans from the very beginning of the court system.  The whole idea was for 

a mentorship sort of relationship between the U.S. and Palau, except rather than doing so 

in a local-based sense, it was based on the assumption of transplantation: the idea 

reflected by the dominant discourse at the time that societies like Micronesians’ were to 

be guided and/or transformed before they could determine their future – on American, 

rather than Palauan terms. 

The Trust Territory Court System under the Department of the Interior 

On July 1, 1951, the Trust Territory’s administration changed from being under 

the U.S. Navy to the control of the U.S. Department of the Interior (Palau Supreme Court 

and Palau 33).  Again, this did not mean a shift in authority from American officials to 

Palauans; rather, the powers formerly held by the Secretary of the Navy merely shifted to 

another Secretary – that of the Department of the Interior, making the shift simply one 

from military to civilian, while remaining distinctly American (Palau Supreme Court and 

Palau 33).  As before under the naval administration, district administrators appointed 

community court judges (Greenwood and Society 38).  Local matters that came before 

the court were oftentimes regarding island customary law, with local trial assistants, who, 

although were not legally trained, represented one of the parties. 

This top-down, outside-in approach of the naval administration, as well as the 

Department of the Interior, oftentimes resulted in peculiar court proceedings, as observed 

by Homer G. Barnett, an anthropologist who visited Palau and observed a community 

court in action in Ngaraard regarding a divorce case: 
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The American authorities insist upon a registration of divorces, just as 

they do for marriages and births. Consequently, native judges and their 

assistances now hold court sessions to hear divorce cases. The court is 

presided over by a chief who has a secretary and a constable to assist him.  

The procedure is so foreign to Palauan tradition that they do not know 

exactly what to do.  As a result, a court session turns out to be a 

combination of native practice and individual notions of what is expected 

in American law (Barnett, Palauan Society, a Study of Contemporary 

Native Life in the Palau Islands 134). 

One can gather several implications from Barnett’s observation.  It is clear, for instance, 

that court procedures did not come naturally to Palauans.  In light of Palauan chiefs 

traditionally holding executive, legislative, and judicial powers and operating on a 

consensus-based system, this comes as no surprise; however, as Barnett noted, Palauans 

handled this dilemma by drawing on what they knew – native practice – while acting on 

their interpretations of what American law expected of them, rather than from a true 

understanding of its translation and relevance (or lack of) into their worldviews. 

In this, as in other cases presented later, one can see that the American court 

system as established in Palau was seeking any sort of integration of Palauan customary 

law, much less consideration of it.  Nor can it be said that it was truly after the 

administration of justice; rather, it was about control – control of what and how Palauans 

were to decide on issues that traditionally already had set procedures for handling them, 

such as in divorce cases. 
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One can further see this play out through the community court setup in Ngaraard 

that Barnett observed was uncomfortable for the Palauans involved, who seemed 

somewhat confused but nevertheless attempted to carry on as best they could as if they 

were in an American setting.  This scene shows the discomfort and anxiety that Palauans 

felt when trying to grapple with the American court system: 

One such case involved a young Ngarard girl who had committed 

adultery.  She and her husband were asked to take chairs before the table 

where the judge and his assistants were sitting.  The clerk asked the girl to 

state her case, which she did at some length.  He then questioned her on 

specific points.  After this, he asked the husband whether he wished to 

continue to be married to the girl, and the answer was a curt “No.”  The 

clerk then proceeded to give some advice on the advisability of continuing 

a marriage if it were at all possible; but the young man remained firm and 

said that he wanted a divorce immediately without any attempt at 

reconciliation.  The girl’s statement was very frank and she admitted her 

guilt.  She said that she had exchanged some letters with her friend, and 

that they had seen each other several times, but had had sexual relations 

only once.  She wanted to continue to be married to her husband.  The 

clerk, the constable, and the judge each made long speeches to both the 

boy and the girl, but the husband’s attitude remained unchanged.  There 

remained nothing to do but to declare the couple divorced, and to assess 

the fine on the girl’s paramour.  He was fined $100.  It was stated later that 

if the couple had decided to remain together the amount of the fine would 
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have been only $50.  After the decision had been reached, the guardians of 

the boy and the girl were summoned.  They appeared after a short time 

and took front seats.  The clerk explained to them that the court was over 

and they were called to be informed of the judgment.  This was evidently a 

new procedure to them and they had nothing to say except to agree that 

$100 was to be paid to the girl’s ex-husband because of her bad behavior 

(Barnett, Palauan Society, a Study of Contemporary Native Life in the 

Palau Islands 134–135). 

The scene above is all very direct and confrontational, which is the complete opposite of 

Palauan traditional proceedings that tend to be indirect and have a more face-saving 

approach.  For instance, as mentioned in Chapter 2, decisions were usually made after 

Palauans engaged in collaborative kelulau.
28

 

The guardians of the husband and wife seemed uncomfortable, barely speaking to 

everyone present and seemingly focused on getting out of the courtroom as fast as they 

could.  If the goal in the above scene was to have a procedure in place that 

accommodated Palauan traditional ways and values, or to administer justice, then it could 

be safely said that neither occurred; however, one can plainly see that the force that the 

American administration had in place controlling such a quintessential American court 

scene in a small, far-off village in Palau was very effective.  Thus the goal of control was 

efficiently reached in this, as well as other cases to be analyzed later. 
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 See page 26 of this thesis. 
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The Beginnings of Customary Law in the Court 

One may argue, from the above, that the Western-based court system has the 

capacity to integrate Palauan traditions, as well as administer justice, if only it could add 

to its knowledge the rules of Palauan customary law, and apply them to cases.  The time 

to have done this would have been at the beginning of the Trust Territory court system, 

for those cases set precedents that are largely accepted in the modern Palau Supreme 

Court today (Nero 386–389)  The question, then, is whether in the beginning the court 

attempted to familiarize itself with Micronesian customary law, or define justice in a way 

that could provide redress for the locals that brought cases before it.  Ostensibly it seems 

that perhaps anthropology, a field that aims to study human societies and cultures, would 

be able to shed light on customary law for the courts.  Thus I turn now to the perspective 

of Judge Edward King, a former judge during the  early Trust Territory days, who wrote a 

chapter about anthropology and its relation to the law in the Trust Territory in Robert 

Kiste’s and Mac Marshall’s American Anthropology in Micronesia.
29

 

From the outset, the court is portrayed as an impersonal institution, rather than 

one made up of people who bear the title “judge.”  This implies an assumed objectivity in 

the work of the court, as if it operates on strict rules and standards that are universally 

applicable, even in the Micronesian islands, which, as Palau’s history demonstrates, 

already possessed a rich cultural history and many years of the dilution of that culture 

under different colonial regimes.  These universally applicable rules were mentioned in 

Political Economy of Law as being assumed to be neutral and abstract. 
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 See American Anthropology in Micronesia: An Assessment. Honolulu: University of Hawaiʻi Press, 

1999. 
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Such “objective” standards, as I will demonstrate in my analysis below, must be 

upheld, even at the expense of the people who come to court seeking legal remedies.
30

  

There is an inherent assumption in the relevance of such an institution, and it marches on 

almost militarily, with no deviation from the uniformity of its rules, rooted halfway 

across the world in ancient Anglo-American traditions far removed from the Pacific.  For 

instance, the main focus of the article was on anthropologists informing the court, rather 

than on the involvement of locals themselves.  Granted, American Anthropology in 

Micronesia focused on just that topic; however I suspect that the court system’s approach 

would have been the same, regardless of the context of the overall theme of the book.   

King openly recognizes that the court was distinctly American, commenting that 

“...it appears that the court undertook and carried out its work on the assumption that it 

should conduct itself as much as possible as an American court...” (American 

Anthropology in Micronesia 366–367).  It is thus an understood assumption that the 

court’s standpoint in the Micronesian islands had nothing to do with Micronesians 

themselves.  From the very beginning, Micronesian customary and traditional interests 

were outside the scope of the court’s concerns.  Rather, as King puts it, “...the court 

ostensibly committed itself to procedural notions of fairness that are basic to the 

American system and to the common law system of decision making” (367 American 

Anthropology in Micronesia).  King himself is well-known for regarding American 

common law as more persuasive than local customary law, relegating customary law to a 

minor role in the court.
31
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 In the next chapter I examine this “objective” standard and argue that it was actually subjective – putting 

American strategic interests first, and with no intent to protect Micronesian interests. 
31

 See http://www.paclii.org/journals/fJSPL/vol10/7.shtml footnote 12 for a discussion of his cases in which 

customary law was applied through analogy. 

http://www.paclii.org/journals/fJSPL/vol10/7.shtml
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To King, then, the dilemma was not so much about how to get evidence of 

customary law into the court to be considered, but about getting more American-trained 

lawyers well-versed in common law principles into court that also might possibly know 

the Micronesian customary law.  This is evident when he writes that “…for the court to 

have required evidence as to all the points of custom with which it was unfamiliar or 

which it had not previously ruled, would have been unwieldy, particularly given the 

paucity of advocates trained in the American system…” (American Anthropology in 

Micronesia 367).  In addition, the court’s lack of familiarity with local customs was not 

something that was incumbent upon the court to remedy; rather, it was something that 

eroded the court’s credibility, and thus had to be dealt with in such a way as to save face 

for the court.  Having too many informants about local custom to the court would point 

out the court’s ignorance to most Micronesians (American Anthropology in Micronesia 

367). 

Even if the court attempted to bring in anthropologists or Micronesian expert 

witnesses, it would have been “unworkable” due to anthropologists’ unwillingness to 

help the court, and Micronesian expert witnesses being likely involved in the cases before 

the court (American Anthropology in Micronesia 367).  Yet there seems to be no issue 

with this dilemma, a point that in my view is crucial to administering justice in the 

Micronesian islands; for the local views, at the very least, must be considered in order for 

justice to be administered. 

Instead of turning to local views and customs, the court simply became 

“…creative as a matter of self-protection...in its conscientious efforts to reach fair 

decisions consistent with local values” (American Anthropology in Micronesia 368.  I 
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added italics).  The true paradox, I argue from just this statement alone, is how on the one 

hand, the court said it was hopeless to gather information about customary law, guessing 

that it would be “unworkable” anyway, while on the other hand, it was assured of the 

conscientious endeavors of the court to understand local Micronesian and Palauan values.  

The degree to which customary law is largely ignored, and in fact assessed from a 

distance with no clear attempt to try to integrate it into the way the court handled itself, 

again reflects the court’s desire to control and “mentor” Micronesians and Palauans, 

rather than set up a system that efficiently works for them and addresses their needs. 

That paradox, in turn, made the court do things that eventually undermined its 

credibility anyway, such as deciding cases by stating rules without mentioning the source 

of those rules (see Kilara v. Alexander out of Pohnpei
32

 and Plus v. Petrick,
33

 also from 

Pohnpei), taking judicial notice of anthropological reports (see Petiele v. Max
34

 out of 

Pohnpei), and other “unexplained and unsupported assertions of the applicable customary 

principle in other circumstances” (American Anthropology in Micronesia 368–374).  In 

Kilara v. Alexander, for instance, King mentions that it resulted in a “momentous 

holding” which stated that regarding private land ownership, any German title document 

issued from that time continued to be in effect up to the present day, unless the Japanese 

or American authorities made any changes (American Anthropology in Micronesia 378).   

This holding, in my view, is particularly alarming because it explicitly states that any 

colonial precedents regarding land law – even those set by the former American enemy of 

World War II, Japan – would be honored, above and beyond any customary transfers of 
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land that may have happened during any of the three colonial administrations that 

occupied the Micronesian islands. 

King himself recognizes this as unfortunate, but for different reasons: in his view, 

it reflected the regrettable fact that “anthropologists and the court did not work closely 

together in the formative days of the court system” (American Anthropology in 

Micronesia 378).  He laments that the lack of teamwork between the court and the 

anthropologists, as if together they would have found the answer.  There is no recognized 

awareness of the fact that Pohnpeiians’ and other Micronesians’ land rights are so 

drastically negatively affected by a court ruling essentially unsupported by any rules or 

evidence pertinent to the islanders’ interests, much less of the importance that many 

Micronesians, and indeed Pacific Islanders generally place on land, and the larger 

implications of those values being endangered by such a court ruling.  Instead, it is as if 

the court, since it “saw no possible alternatives” (American Anthropology in Micronesia 

378). 

Another case that King mentions, Wasisang v. Trust Terrritory, out of Palau, 

“established a principle of law that was applied numerous times to [the Micronesians’] 

detriment” because it was also essentially a policy decision, while asserting that it was 

bound by preexisting rules (American Anthropology in Micronesia 379).  In other words, 

a decision was handed down claiming that it was based on relevant precedent, when in 

reality it was one based on a policy interest in upholding American interests.  King goes 

into more detail about the court’s ruling, which I will examine in the upcoming chapter 

when I analyze this case more closely.  For now, it simply serves as another example of 
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an early case that set damaging precedents with far-reaching effects for Palauans and 

other Micronesians today. 

On the whole, Robert Kiste’s
35

 reflection on King’s chapter captures what is the 

most unfortunate aspect of the early Trust Territory court system that is clearly apparent 

in King’s review of it: that in the process of using “creative means” to offer 

anthropological work as evidence, the courts compromised their own integrity (American 

Anthropology in Micronesia 450).  In my view, this implies that the compromise 

happened at a huge cost to the integrity of cases down the line that affected numerous 

Palauans and Micronesians.  As an American court, then, it appears that the early Trust 

Territory legal system accomplished its mission of transplanting itself totally into the 

Micronesian islands.  However, from a Palauan perspective – particularly my own 

Palauan legal perspective – this was done at a huge cost to Palauan interests, one that I 

argue is much too high to continue without certain misgivings that should give many, if 

not all Palauans, pause regarding the place of the Western legal system in Palau, and 

indeed in the other Micronesian and Pacific islands. 

Kiste ends his analysis of King’s contribution by agreeing with King that: 

It is probably correct that a productive dialogue might have been possible 

at the very outset, before the judiciary was launched as a basically 

American system in the Trust Territory.  Given this historical context, it is 

somehow fitting that legal anthropology has been almost totally neglected 

in Micronesia (American Anthropology in Micronesia 450). 
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The problem, in my view, is that this left out any information about local Palauan and 

Micronesian customs and values, and it also reflects that there was not a consideration on 

the court’s part about adjusting it to meet the people’s needs.  Rather, the court was more 

interested in establishing and maintaining control in the Micronesian islands.  Indeed, this 

is reflected in the next chapter about early Trust Territory cases.   

As I consider all of the above, one question lingers in my mind, and that is: Can 

the court system come around and see the nuances at play in every Micronesian’s case, 

with all of its traditional, social, political, and economic implications?  In other words, 

from a legal standpoint, would the court be able to look beyond its own American 

foundational interest to see the larger picture, especially in a Micronesian context?  The  

chances of this happening do not seem good.  According to the editors of Political 

Economy of Law, it has proven difficult for lawyers to see beyond the black letter law 

they have been so well-trained to apply, because they often miss the political and 

economic context within which the law is created and used (Ghai et al. xii).   

Yet in my view, this occurs to the detriment of not just the lawyers in a case, but 

everyone at every level who participates in the Western court system set up in Palau 

today.  It does no good to pretend that the law exists in a vacuum, and that all the bright 

line rules contain the answer to questions that are so obviously complex that even the 

way one approaches it is crucial to its resolutions.  The approach in all cases, therefore – 

if cases in court are even the way to administer justice or make parties feel whole again – 

must be from an explicitly historical and contextual standpoint.
36

  Such a position, I 

argue, is where Palauan cultural values and traditions can and should play a big part in 
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how disputes are resolved.  Palauans have been made to feel inferior for so long, thinking 

that custom and development must be kept separated or somewhat at arms’ length.  Yet I 

think this is a hugely mistaken assumption that must be picked apart by Palauans 

themselves, in order for them to define for themselves what they truly want – and the 

process in getting it.  In my view, our post-Compact days provide space to really think 

about what we want to integrate in a society that we can truly call our own.  There is no 

longer an American administration transplanting its institutions actively into Palau.  We 

must therefore ask ourselves: whose ideas should we perpetuate in the way we resolve 

Palauan disputes? 

Palauan Attitudes toward the American Administration  

One may wonder what the Palauan perspective may be in light of the traumatic 

changes that arrived after World War II ended and the American administration settled in 

to “mentor” it towards independence.  Since primary sources on Palauan views about the 

court system are scarce, it might be helpful to instead examine secondary sources that 

speak to Palauan attitudes toward the American administration, and the concept of the 

“state” that it brought with the court system embedded deep within it.  One such source, 

John Useem’s The Changing Structure of a Micronesian Society,
37

 commented on 

Palauans’ differing feelings toward each colonial administration that came before the 

Americans, as early as 1945: 

Native hostility to the Germans centered primarily on the ruthless, 

unyielding methods they used to gain their ends.  There was no resentment 

of the Germans’ objectives and no feeling that they were unjust in their 
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dealings with the Angaurese...So, too, discontentment with the Japanese 

stemmed not from the changes they imposed but rather from the limits 

placed on native advancement in the newer social institutions.  Their 

eagerness today to learn American ways is but another indication of this 

desire to adjust to new circumstances (Useem 585). 

These “new circumstances,” which included the concept of a Western democratic state, 

complete with an executive, legislative, and judicial branch, were eagerly embraced by 

Palauans.  Yet they also added layers of complexity to an already comprehensive 

traditional system deeply affected by previous colonial powers.  What seemed the most 

obvious to many Palauans, though, was that these foreign influences brought with them 

the potential for them to advance, either individually in pursuit of prestige, or as a society 

that could then make its way in the wider world. 

Dana F. Gumb, Jr., a researcher from Yale University who traveled and lived in 

Palau for ten weeks between 1977-1978, also noted in an essay some Palauan comments 

that reflect their take on the American administration.  The title of his essay, Quiet 

Desperation: An Essay on Palau and the Superport seems to effectively capture the 

Palauan sentiment of desiring, almost frenetically yet silently, to catch up with the 

Americans and the rest of the world. 

Sent to research the effect of the superport proposal
38

  in Palau, Gumb notes the 

awe that Palauans viewed Americans when discussing the project: “Many Palauans, who 

view the superport as primarily an American project, do look upon the superport as, at 

long last, deliverance brought by the Americans.  And if there are any problems, the all-
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powerful Americans can solve them” (Gumb 8).  He goes on to comment that “...as one 

rubak told me very seriously, “If the superport spoils the ocean, the Americans can 

always make a new ocean” (Gumb 8).
39

 

Implied in the comments above is the Palauan feeling that the American influence 

could only help solve their problems, rather than exacerbate them; and it’s no wonder that 

Palauans felt this way, for Gumb later writes that the rubak’s statement “is not as 

incredible as it first sounds when one considers that this same man saw the might of two 

technological giants converge on his peaceful island thirty years ago.  That was the time 

when “ ‘I couldn’t see the horizon for the ships’ ” (Gumb 8).  Thus the might that 

Americans showed upon their arrival in Palau left an indelible impression on its people – 

one that lasts even to this day in the form of Palauans continuing to subscribe to 

American or Western beliefs and ideals, probably in the hopes (such as I had) that such 

principles would lead them through any obstacles they face. 

Gumb also noted the detrimental effect of the American legal system, even back 

then.  He saw the courtroom as “the main battlefield between [the traditional and the 

modern] systems...where the cultural values of an interdependent community are slowly 

being eroded by the American legal system that imposes adversary relationships” (Gumb 

11).  An example he used is that adoption, which is one of the common traditional 

Palauan and Micronesian practices, was hard for the American court in Palau to accept, 

which caused much hostility between Palauan family members (Gumb 11). 

Another example Gumb cites is that of a man who was ostracized from his village 

after showing disrespect to the titled rubak.  This was only done after the chief, in 
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exercising his traditional duties by speaking with his village council to gain consensus on 

driving out this individual, decided to go through with the decision they made as a group.  

In response, civil liberty attorneys in Palau sued the chief.  At the time of his writing, the 

case was still in court (Gumb 11–12).  This case shows the striking difference between 

Palauan and Western value systems, because the chief consulted with others on the 

village council, most likely through kelulau, before making his decision.  In Palauan 

tradition, that would have been enough to justify his decision.  However, the Western 

view of the situation privileged the man’s individual rights over the collaborative 

decision of the council; thus the rubak’s authority was undermined as the case went to 

court.  Again, traditional authority was undermined by a newer court system that had a 

very different set of values. 

From the above, I suspect that many Palauans feel as I do: that some sort of 

grudging respect must be paid to the U.S. for its role in attempting, even if somewhat 

half-heartedly or in its own interest, to mentor Palau and the Micronesian islands in order 

to fulfill its commitment to the U.N. to administer the islands under the Trust Territory.  

Mixed in with that respect is perhaps some gratitude for the opportunities brought by the 

Palau-U.S. relationship, and even awe that a country so powerful as the U.S. can do so 

much, even though it is arguably all for its selfish interest.   

Yet on the other hand, there is also the feeling of discontentment, most assuredly 

on the part of Palauan chiefs and rubak whose authority was continuously undermined by 

the impeding American system.  I would suspect though, that even the least ranking 

Palauans who are less likely to be competing for prestige (whether it’s the traditional 

form of prestige accomplished under customary law or the more modern form 
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encompassed mostly in one’s education level), and are trying to be content with their lot, 

are also on some level unsatisfied with the imposition of Western ideals.  These Palauans 

are the ones who might at any time be pulled into court for cases involving land they 

want to claim, or be affected in other ways, such as by the laws passed by the legislature 

or the execution of them by the president of Palau.  This discontentment, then, I argue, 

trickles down and affects every Palauan, whether they will readily admit it or not.   

With all of these mixed Palauan feelings in mind, I turn now to the cases that made their 

way to court and played out all of the above, and more. 
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CHAPTER 5: EARLY TRUST TERRITORY CASES 

To understand the historical and contextual factors at play in the formulation of 

the Trust Territory court system, and in turn what may be viewed as peculiar or irregular 

rulings in cases decided by that court, one must take a broad look at the international 

climate and what was playing out at the level of the United Nations, and consequently 

then trickled down to the Micronesian islands, including Palau.  In this chapter, I aim to 

shed light on how the trusteeship system was formed under international law and the 

assumptions and negotiations that occurred, which I argue effectively influenced early 

Trust Territory land cases that were decided by the court.  It is only in bringing that 

influence to light that the outcome of those early cases make sense; and in turn, by 

making sense of those rulings, I hope to shed more light on how that played out in 

Palauan land cases that stand as the current legal reality in Palauan court.  It is this 

historical context, which never makes it to the court’s analysis of the cases before it, that 

I believe underlies the court’s reasoning, and thus set up certain precedents in land cases 

that continue to influence current Palauan land law. 

As previously mentioned, the framework of this thesis takes a cue from The 

Political Economy of Law’s emphasis on a historical and contextual approach when 

analyzing the law (Ghai et al. xii).  Consequently, in establishing the historical context of 

the Trust Territory court system, I begin with an overview of the international players and 

their interests in establishing the trusteeship system.  From the trusteeship system, I trace 

the beginnings of the Trust Territory court structure.  Finally, I examine early Trust 

Territory court rulings regarding Palauan land rights, and end with some cases from other 

Micronesian islands that exemplify my point, which is that, whether it was openly 
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declared or not, the American strategic interest was the underlying and overruling factor 

that can clearly be seen from the level of the United Nations down to the Palauan cases 

and their results. 

Overview of International Law Establishing Trusteeships 

Like many other well-established principles of law, the international law that 

established trusteeships did not arise by chance or coincidence, or even by complete 

agreement between all of the powerful countries who fought and won World War II; 

rather, it was suggested and pushed forward largely by the United States in its anti-

colonial tradition, as well as its desire to establish the principle of international 

accountability in an attempt to promote international stability among the Allied powers 

and their colonies.
40

  This approach stemmed largely from the Atlantic Charter, an 

agreement in 1941 between the United States and Great Britain early in World War II 

that established territorial non-acquisition as an operative principle following the end of 

the war (Olsen 473).  Drafted by the United States and later agreed to by the Allies, the 

Charter was intended to be, as Dennis Olsen put it, “a multilateral restraint to be observed 

in the European theater of war” (Olsen 473).  In other words, it was as much an 

instrument of the United States’ anti-colonial tradition as it was a way of keeping 

European colonial powers in check by encouraging open trade among the Western and 

European powers as much as possible, in and among those countries and their colonies. 

Because the Charter disliked outright annexation, a different system had to be set 

up and, in theory, operate distinctly from the old colonial ideas of direct appropriation of 

                                                 
40

 See Cosgrove, Kenneth Joseph. The American Anti-colonial Tradition and International Accountability 

for Dependent Peoples: a Study of the American Role in the Establishment of the League of Nations 

Mandates System and the United Nations Trusteeship System. Vol. Volume 1, 1990, which I rely heavily 

on for this section, p. 47 Vol.1. 



74 

lands claimed by Western and European powers who ruled them.  Before World War II, 

mandates set up by the League of Nations meant that the legal status of the Micronesian 

islands under Japan was such that Japan administered the islands under internationally 

agreed-upon terms established by the League.  However, following World War I and the 

dissolution of the League of Nations, countries that were previously administered through 

mandates became trust territories of the United Nations.   

It is the background narrative of the establishment of the International Trusteeship 

System that I would like to take a closer look at in this section, for without understanding 

that story, I believe one would be hard-pressed to make sense of the resulting case law 

that occurred in early Trust Territory cases in Micronesia and Palau.   

The American administration post World War II was mostly afraid of 

international instability coming from European countries and their Asian and African 

empires.  As Kenneth Cosgrove writes in his dissertation about the American anti-

colonial tradition and the United States’ security interest after World War II ended: 

“underlying the Roosevelt Administration’s endeavors...of the envisaged postwar United 

Nations...was the conviction...[that] a major threat to international stability could well 

arise from attempts by the European colonial powers to retain and/or to regain control of 

their Asiatic and African empires” (Cosgrove 47).  Thus one ulterior motive of the U.S. 

in establishing the trusteeship system was to push the independence of colonies, not just 

because of its own anti-colonial sentiment, but also to promote international stability. 

At the heart of the trusteeship system was the tension between twin American 

interests: their strategic security concerns and desire to support decolonization and 

independence.  When it came down to which interest trumped the other, the strategic trust 
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categorization of the Micronesian islands showed that it was the former that would 

always win out; and because of that strategic interest, which some say is tenuous at best, 

that I believe the early Trust Territory court cases played out as they did. 

Underlying the idea of establishing the international trusteeship system was a 

backdrop of tension between the United States and Great Britain: the U.S. did not want to 

appear imperial or colonial because it resented Great Britain as its previous colonizer.  

The U.S. did not seem to resent any of the other European colonial powers as much as it 

did the British.  During and immediately following World War II it favored the French 

because of the strong memory of their help during the Revolutionary War.  In the 

Americans’ eyes it was the British who were the main impediment to establishing the 

international trusteeship system (Cosgrove 50).   

Finally, in 1945 The United Nations Charter established the International 

Trusteeship System “for the administration and supervision of such territories as may be 

placed thereunder by subsequent individual agreements.  These territories are hereinafter 

referred to as trust territories” (“Charter of the United Nations” 1).  Embodied in the idea 

of the international trusteeship system was that of international accountability, and in 

turn, the sacred trust principle, which were both also at the heart of the League of Nations 

mandates system.  International accountability simply means that the welfare of 

indigenous inhabitants was kept in mind (i.e. the sacred trust principle), and that 

administering powers were held accountable to the international community (Cosgrove 

92). 

The sacred trust principle echoes the religious European sentiment of colonial 

expansion overseas, and as Cosgrove puts it, was “...almost synonymous with the sense 
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of mission whereby the European powers justified the extension for their rule to the 

Americas, Asia and Africa” (Cosgrove 92).  Indeed, it had noble ideas behind it, such as 

benefiting the native population, even at the expense of the administering colonial power.  

However, in operating under this principle, the colonial powers were historically only 

accountable to themselves, with no external way to check or balance their authority over 

dependent peoples (Cosgrove 94). 

In addition, development and social welfare did not factor much into the original 

sacred trust principle; rather, it was more about a guardian-ward relationship between the 

colonial power and native peoples.  Thus maintaining law and order was traditionally 

prioritized, rather than economic or social development that is focused upon today 

(Cosgrove 94).  However, the final piece of the sacred trust principle included not just the 

economic and social development goals in the modern sense, but also self-government, 

which entailed both economic and political training as a way to achieve it (Cosgrove 95).  

By the 1960s, the principle of not just self-government, but self-determination was 

universally accepted, with the sacred trust principle at the heart of the preparation of 

dependent peoples for independence (Cosgrove 97). 

On July 19, 1947, the Trusteeship Agreement for the Former Japanese Mandates 

Islands, or Micronesia, went into effect as a strategic, rather than a “regular” trust.  Under 

the strategic trust arrangement, which was the only one of its kind, the United States 

could essentially exercise complete control over the Micronesian islands.  Its 

administration came under the responsibility of the UN Security Council, which 

delegated to the Trusteeship Council the responsibility for supervising the U.S. 

(McHenry and Carnegie Endowment for International Peace 6). 
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Donald McHenry’s “Micronesia: Trust Betrayed” perhaps gives the best overview 

of the articles of the agreement’s specific declarations: 

Micronesia as a whole is a strategic area (Article 1) and the United States 

is given full powers of administration, legislation, and jurisdiction as well 

as the authority to apply United States laws to the territory (Article 3). 

[The United States is allowed to] establish military bases, erect 

fortifications, and station and employ armed forces in the territory; [and] 

can make use of volunteer forces, facilities and assistance from the Trust 

Territory in carrying out obligations to the Security Council, and for local 

defense and internal order (Article 5)...The agreement obligated the United 

States to provide information to the United Nations on political, economic, 

social, and educational developments in Micronesia and to receive 

periodic visiting missions, but the United States could determine when 

these obligations could not be met because part or all of the territory had 

been closed for security reasons (Article 13) (McHenry and Carnegie 

Endowment for International Peace 32–33). 

It comes as no surprise that the main theme spelled out above is the protection of 

America’s security interest, and its ability to unilaterally exercise it at any cost – to the 

Micronesians especially.  To be fair, the U.S. at the time seemed to interpret the 

trusteeship system, including the concept of strategic trusteeships, as synonymous with 

American national interests, which were also synonymous with world security interests 

(Cosgrove, The American Anti-colonial Tradition and International Accountability for 

Dependent Peoples 223–233). 
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Yet it was the very concept of strategic trusts, combined with the American 

attitude of inflexibility regarding its position that the Micronesian islands were to be 

designated as such, that essentially brought out the Americans’ hypocrisy.  They simply 

refused to be vulnerable (and, as the military would say, very justifiably so) to other 

world powers engaging in the same sort of conventional warfare as that which occurred 

during World War II.  The Micronesian islands were a way to manage that vulnerability, 

and were no less essential than the anti-colonial tradition that Americans touted. 

Establishment of the Trust Territory Court System 

The establishment of the American Trust Territory administration in Micronesia 

reflected the security interest that was at the heart of their main and only reason for being 

there.  Although three branches of government were established in direct resemblance to 

the American government (i.e. a bicameral legislature, the Congress of Micronesia; a 

judiciary, whose members were appointed and could be removed by the Secretary of the 

Interior; and the executive branch, consisting of the high commissioner, a cabinet, and an 

administrator for each district), the executive branch had more overarching and final 

authority than the other two (McHenry and Carnegie Endowment for International Peace 

9).  The high commissioner, who is the primary United States government official, may 

veto any law passed by the Congress of Micronesia if the Secretary of the Interior 

upholds his veto (McHenry and Carnegie Endowment for International Peace 9).  Thus 

the final say rested with an American, not a Micronesian figure, and the balance of power 

was unevenly distributed among the three branches of government established in 

Micronesia.  The high court was established by code [(Olsen 480 citing 5 T.T.C. § § 51-

55 (1966)]. 
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Based on the above historical and contextual factors, I turn now to the early cases 

that came before the Trust Territory court.  It is my belief that the results of these cases 

speak directly to the strategic interest that was at the heart of the American desire to 

administer Micronesia; this in turn lead to land cases being decided woefully against 

Micronesian and Palauan landowners, and denied them their rights to properties that were 

either initially taken by the Japanese with unjust compensation, or were claimed by the 

American administration with no attempt at protecting the loss of their lands and 

resources, as Article 6 of the trusteeship agreement directed the United States to do. 

Micronesia’s Colonial Veil 

The name of this section is borrowed from Dennis F. Olsen’s “Piercing 

Micronesia’s Colonial Veil: Enewetak v. Laird and Saipan v. Department of Interior,” a 

law review article published in 1976 in the Columbia Journal of Transnational Law.
41

  In 

his article, Olsen, who was at the time an assistant law professor at Gonzaga University 

School of Law, writes about the American administration of the Micronesian islands and 

the Trust Territory court’s inability to “pierce the colonial veil” of that administration 

until the Enewetak and Saipan cases.  The colonial veil, Olsen says, is made up of court 

decisions, specifically regarding land cases, that relied on shaky legal ground to justify 

continued American title to land that basically transferred over from what plaintiffs 

claimed were illegal takings by the Japanese government.  In these cases there was no 

question that what the Japanese government had done was against the law; however, the 

court simply denied the Micronesian plaintiffs’ right to be compensated, and reasoned 

that the land belonged to the U.S. by virtue of it having won World War II against Japan. 

                                                 
41

 Olsen, Dennis F. “Piercing Micronesia’s Colonial Veil:  Enewetak V. Laird and Saipan V. Department of 

Interior.” Columbia Journal of Transnational Law 15 (1976): 473. 



80 

Such rulings are at the very least troubling and at the most, highly alarming, 

especially in light of the importance that Micronesians place on land, for several reasons.  

To start, in theory, the Trust Territory court system had a duty to act as a judicial check 

on administrative powers in cases where the legislative and executive branch harmed 

Micronesians by their actions.  The judicial branch embodied almost exactly the legal and 

judicial system of the U.S., and just as the American function of the judicial branch was 

to check and balance the other branches of government, it is not a far logical leap to infer 

the same for the Trust Territory court system in relation to the other branches as well.   

Granted, as Donald McHenry pointed out in “Micronesia: Trust Betrayed,” unlike 

the U.S., where the three branches of government are considered equal with one another, 

the executive branch had the final authority in Micronesia (McHenry and Carnegie 

Endowment for International Peace 9).  This was because the topmost American official 

in Micronesia, the high commissioner, as an extension of the Department of the Interior, 

could veto any legislation passed by the Micronesian congress, and had more say over 

how American funds could be appropriated (McHenry and Carnegie Endowment for 

International Peace 9).  Yet a concerted effort was made to establish all three branches of 

government in Micronesia, and thus the judicial branch, in my view, could and should 

have had the responsibility of keeping the other branches in check. 

Also, on a broader level, considering the noble principles laid out in the 

trusteeship agreement, the court bore a huge responsibility to uphold them – including 

and especially those that attested to the sacred trust principle that was the basis of all 

other Trust Territory agreements; namely, that...“states with colonial dependencies hold 

them as a trust of civilization; the interests of the dependent people taking a clear 
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precedence over those of the metropole” (Cosgrove, The American Anti-colonial 

Tradition and International Accountability for Dependent Peoples 94).  The sacred trust 

principle is perhaps best embodied in Article 6 of the trusteeship agreement for 

Micronesia, which stipulated that the American administration promote self-government 

or independence where appropriate in Micronesia, as well as economic, social, and 

educational advancement. 

To Micronesians, land was an important issue, and the public takings done under 

the German and the Japanese government caused major grievances that they thought 

could finally be resolved in their favor at the Trust Territory courts.  Indeed, as will be 

demonstrated later in this chapter, under international law at the time, illegal land takings 

as they were defined was precisely what happened to Palauans and other Micronesians 

under the Germans and the Japanese.  The law on public takings, then, combined with the 

sacred trust principle, made a compelling case on behalf of unjustly compensated Palauan 

landowners. 

In practice, however, the Trust Territory court in the early land cases before them 

consistently decided against Palauan and other Micronesian landowners.  This perhaps 

reflected the strategic interest of the U.S., because it allowed many lands to remain 

public, and thus under their ownership, which potentially provided them with real 

property to set up military bases or to do with as they felt to satisfy their strategic interest. 

The irony, however, is that as of 1945, conventional warfare as it was known in 

World War II had completely changed, due to the very atomic bomb launched from 

Micronesia that ended the war.  As McHenry wrote, “The probability that a Micronesia in 

unfriendly hands might be used for World War II-type warfare has been reduced greatly” 
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(McHenry and Carnegie Endowment for International Peace 3).  Although the islands 

may have proven useful for storing weapons, by the mid-1970s, technological warfare 

had developed to the point where aircraft and other long-range carriers could easily 

transport men and weaponry (McHenry and Carnegie Endowment for International Peace 

3).  As a result, it does not stand to reason that the Micronesian islands were and always 

would be strategic.  Thus the court’s attempt to emphasize American ownership of 

previously wrongfully taken public lands was not only based on shaky legal ground, but 

questionable tactical grounds from a defense perspective as well. 

Nevertheless, Palauans and other Micronesians tried different legal strategies and 

arguments to counter the court’s decisions, sometimes calling on the court to heed the 

provisions of the trusteeship agreement, or going to other American courts when the 

Trust Territory court refused to recognize their land rights.  It was the latter tactic that 

finally pierced through the colonial veil and resulted in an American court decision in 

favor of Micronesian landowners – three decades after the first land claims were made 

and rejected by the court. 

I turn now to the discussion of the Palauan cases brought before the court, as well 

as other Micronesian cases that exemplify the court’s interest in supporting the American 

strategic concern. 

Early Trust Territory Case Law on Land in Palau  

The American strategic interest in Micronesian land became readily apparent in 

one of the U.S. Naval Administration’s first acts when it declared itself as successor in 

interest to any parcels of land originally claimed by the Japanese (Olsen 478, quoting 

Dep’t of Navy Interim Reg. No. 4-48, as amended by Nos. 6-48 and 3-50, Sept. 27, 
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1951).  When the Department of the Interior took over the Trust Territory administration, 

it effectively encoded the same provision into the early Trust Territory code.
42

  To many 

Micronesians, this was good news, for they could finally bring forth claims to land that 

had been unjustly taken from them as far back as the German era.  However, on the 

opposing side of the Micronesian interest, the United States’ strategic concern was more 

along the lines of article 5 of the trusteeship agreement, which gave it the authority “to 

establish naval, military and air bases and to erect fortifications in the Trust Territory.”  It 

was this strategic interest that was to play out in court cases and win, time and time again. 

Wasisang v. Trust Territory, a case mentioned in the previous chapter that former 

Trust Territory court judge Edward King analyzed in American Anthropology in 

Micronesia, was one of the first land cases that the High Court of the Trust Territory of 

the Pacific Islands heard.  Wasisang was a Palauan case where land was taken by the 

Japanese government as punishment for the owner, who lead the Modekngei movement, 

a native Palauan religious movement that the Japanese administration had seen as a threat 

to their authority.  “The taking and the reason for it,” according to the case, “were 

formally and publicly announced, and explained by the Government to leaders of the 

community.  No fraud has been shown in connection with it” [1 TTR 14 (1952)]. 

The facts of Wasisang appeal very much to American foundational principle of 

religious freedom.
43

  It also appeals to international law principles condemning unjust 

public takings of land.  As Olsen puts it, “It would have been difficult to conceive of 

more compelling circumstances in which to refuse to give present effect to the illegal acts 
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of the Japanese administration: Wasisang’s land was expropriated without payment and 

as punishment for his political, religious associations” (Olsen 480).   

Yet the Trust Territory court dismissed the case, saying that any and all land that 

was taken under the German and Japanese administrations now belonged to the Trust 

Territory administration.  The case that the court relied on, Cessna v. United States, was 

based on a ruling that was very specific to the circumstances of an invalid land grant 

within the Mexican Territory in 1823 (Olsen 481).  Unlike the Micronesian islands’ 

relationship to the U.S., there was no trust agreement in that case, nor was there a 

legitimate landowner’s interest at stake.  In fact, at the time that Cessna and Wasisang 

was decided, there was no international rule of law suggesting either of their final results 

(Olsen 482). 

Former judge King expressed his disappointment in the Wasisang decision, as did 

Olsen.  Both authors lament the failure of the court to undo past harm done by previous 

administrations and honor the sacred trust embodied in the Trusteeship Agreement, 

although King’s approach is more about lamenting the lack of anthropological expertise 

used in deciding the case, while Olsen worried that the Trust Territory administration 

abused its power through the court, leaving Micronesians with no remedy at law.  In any 

case, the Wasisang decision effectively established the doctrine of refusing to right the 

wrongs of prior administrations (Olsen 485). 

Once this doctrine of refusing to right the wrongs committed by the previous 

administrations was established in the Wasisang case, in Olsen’s words, “it proliferated 

into an unbending dogma of Trust Territory law” (Olsen 485).  The court grew 

increasingly contemptuous in its tone later that year when it heard Ngirudelsang v. Trust 
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Territory, another land case.  Again, it cited the Cessna case that Wasisang wrongly 

relied upon, and commented that “[T]here is no legal basis upon which a sovereign power 

can be required to right ancient wrongs committed by a prior power before cession or 

conquest of the lands involved” [Olsen 485 quoting 1 T.T.R. 512, 514-15 (Trial Div. 

1952)]. 

As one might predict, once land cases started getting filed, it was only a matter of 

time before the issue of individual versus communal land ownership came before the 

court.  In Ngiruchelbad v. Merii, the court upheld the former, confirming that a decedent 

could dispose land on an individual ownership basis rather than based on the Palauan 

custom of the land reverting back to the senior members of the decedent’s matrilineal 

lineage [2 T.T.R. 631 (App. Div. 1961)].  The court’s decision showed some hostility 

rather than neutrality regarding Palauan customary land law (2 T.T.R. 637 App. Div. 

1961).  It also further eroded Palauan rights to land because it expanded the prior wrongs 

doctrine to Japanese legislative action, rather than public takings, as was the case in 

Wasisang.  Olsen notes that accepting previous Japanese legislative action resulted in 

Trust Territory title to land being confirmed in extensive swamp land in Pohnpei, as this 

was also extended to recognize previous German edicts as well (Olsen 486).  In Palau, 

nearly seventy-five percent of its land was held as public land belonging to the Trust 

Territory at that time (Olsen 487). 

Some may contend that American strategic interests as they played out in court 

cases may just be the nature of the Trust Territory system, and that there were no other 

viable options for the U.S. to acquire the land it needed.  However, Olsen points out that 

the U.S. could at any time buy or condemn land, resulting in a win-win situation where 
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just compensation could be given to Micronesians for land that the U.S. felt it needed 

(Olsen 487).  Thus the court was not only confirming American ownership of land 

without legal justification; it was also allowing the U.S. to overstep its strategic interest 

and take land without the justification that they used to be in Micronesia in the first place. 

Other Trust Territory Land Cases  

Despite the court’s dismissal of land cases, indeed in some cases disdainfully so,  

Micronesians did not give up their claims and instead took to other, more compelling 

legal arguments that they brought before the court.  Fifteen years after the Wasisang case, 

in Alig v. Trust Territory, the Pohnpeiian plaintiffs challenged the Trust Territory’s land 

ownership as a violation of the Trust Territory Bill of Rights as well as the trusteeship 

agreement’s provision that the administering authority “give due recognition to the 

customs of the inhabitants in providing a system of law for the territory” [3 T.T.R. 603, 

615-616 (App. Div. 1967)]  All of this, they claimed, amounted to a breach of trust by the 

U.S. as a trustee, and should be treated as such by the high court (3 T.T.R. at 615).   

The trial court dismissed the case, and the appellate court affirmed the dismissal 

by essentially ruling that Micronesians could find no remedy at law in any court within 

the Department of the Interior, because none of the trusteeship provisions were 

enforceable there (3 T.T. R. at 616).  By a long stretch of the legal imagination, the court 

posited that the trusteeship was not an enforceable “legal trust,” but a “political trust.” (3 

T.T.R. at 616)  There was no elaboration of what a “political trust” meant, nor was there 

any mention made of the fact that article 73 of the United Nations Charter specifically 

called it a “sacred trust” (Olsen 488).  The sacred trust, as previously mentioned in this 

chapter, involved the idea that the welfare of indigenous inhabitants was at the heart of 
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the trusteeship system.  Any analysis of this obligation was pointedly left out of the Alig 

case. 

The court took its ruling in Alig one step further when it said in another case, 

Calvo v. Trust Territory, that as far as individual Micronesians were concerned, the 

trusteeship agreement was inoperative, and did not provide them with actionable rights 

[(Olsen 489 quoting 4 T.T.R. 506, 512-513 (App. Div. 1969)].  As a result of Alig and 

Calvo, Micronesian land claims understandably came to a halt, and later attempts were 

filed outside of the Trust Territory courts in American federal district courts. 

Land Cases in Federal Courts 

Two cases of note that Olsen mentions were filed in Hawaii’s federal district 

court a few years after Alig and Calvo came out of the Marshall Islands and Saipan.  The 

Marshall Islands case, Enewetak v. Laird, represented the most dire circumstances that 

some Micronesians faced during the American trusteeship: the effects of nuclear testing 

on their land.  Both cases relied on procedural claims and sued under the National 

Environmental Policy Act of 1969, or NEPA, a statute that requires federal agencies to 

prepare environmental impact statements when taking action that affects the 

environment.  In a decision that Olsen posits helped to lift Micronesia’s colonial veil, the 

court subsequently ruled in the Enewetak case that NEPA applied to the Department of 

Defense’s nuclear testing on that atoll (353 F. Supp. At 819-21).  However, in the Saipan 

case the court subsequently ruled that NEPA did not apply to the Trust Territory 

government; in other words, the Trust Territory government was not a “federal agency” 

as defined by the act (356 F. Supp. at 653-56). 
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Even more alarmingly, the federal district court affirmed the Trust Territory 

court’s ruling that the trusteeship agreement did not create any actionable rights in favor 

of Micronesians [(Olsen 492 quoting 356 F. Supp. at 659-60).  The court upheld the idea 

of a “political trust,” again without further defining what it entailed (356 F. Supp. at 660).  

It further drove home the point that the strategic aspect of the trusteeship agreement was 

the only part that held water, in its view; thus, even fiduciary obligations did not apply: 

“This [trusteeship agreement] document designates the islands as a ‘strategic’ area and 

thus accords the United States unique and unfettered rights of administration.  Under 

these circumstances, it appears to be entirely inappropriate to apply the usual rules of 

interpretation for trust agreements and fiduciary obligations” (356 F. Supp. at 660).   

The encouraging part about the Saipan case is that eventually when it went on 

appeal, the Ninth Circuit Court of Appeals overturned part of the federal district court’s 

ruling and recognized Micronesians’ individual rights to assert claims under the 

trusteeship agreement (502 F.2d at 99).  It even outlined a judicial plan for future 

plaintiffs to be able to re-file suits in Hawaii’s federal district court if the high court of 

the Trust Territory dismissed their cases (502 F.2d at 97). 

Olsen’s main criticism of the cases above, as well as the “prior wrongs” cases is 

that exercising strategic rights is all well and good, and supported very specifically in the 

trusteeship agreement; however, what troubles Olsen, and myself as well, is that there is 

no mention in any of the cases that the United States’ claim to the lands in question was 

“strategic” under the terms of the trusteeship agreement (Olsen 493).  Rather, the United 

States, through court cases and in its policies under the Trust Territory administration, 

effectively overstepped its already very broad authority under the “strategic” umbrella of 



89 

the trusteeship agreement and proceeded to perpetuate wrongs committed by previous 

German and Japanese administrations for reasons that were never formally declared as 

strategic. 

According to Olsen, the Ninth Circuit court’s decision in Saipan “constitutes an 

unequivocal repudiation of the ‘political trust’ theory by which the high court had, for 

twenty years, justified American expropriation of land under the ‘right the wrongs’ 

doctrine and title 27 of the Trust Territory code” (Olsen 495).  In his view, the Saipan 

case finally pierced the colonial veil that was unjustly erected by the United States 

against Micronesian landowners, and the way was paved for more successful claims to 

come (Olsen 495). 

Having outlined the cases in this chapter, I take a slightly different view from 

Olsen, because the strategic issue could perhaps be fairly assessed as having fallen on the 

wayside since the “prior wrongs” and other cases.  What concerns me more is delineating 

how these early Trust Territory cases then contributed to how land is perceived and 

adjudicated in Palau today; and from there, analyzing how that affected Palauans’ needs 

and interests being met in court.  The most alarming part of the cases in this chapter – 

that of Americans claiming so much of Micronesian land for their Trust Territory 

administration – has given way since then to a return of those public lands to Micronesian 

and Palauan landowners.  In the next chapter, I would like to turn to some of those cases 

and continue to trace the court’s treatment of claimants from the Trust Territory times 

until today. 
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CHAPTER 6: PALAU LAND CASES 

In the previous chapter, I outlined the early Trust Territory cases and their 

emphasis on the Trust Territory government’s ownership of public lands, despite some 

lands having been illegally taken by the previous Japanese or German colonial 

administration.  Such legal precedents reflect the American desire to hold on to as much 

public land as the Trust Territory government could claim in support of its strategic 

interest in Palau and the Micronesian islands.  This strategic interest was sometimes at 

odds with the anti-colonial sentiment oftentimes expressed by the U.S. government.  As 

much as it touted independence and sovereignty for colonized peoples, then, when it 

came down to doing so at the cost of military interest in Micronesia, the latter won out in 

both policy and case law time and time again. 

Having established the historical context of the Trust Territory court system in the 

previous chapter, in this final chapter I continue my analysis of public land ownership as 

it played out when the Trust Territory government ended, and most of the public land was 

given to the young Palauan national and state government that formed shortly after.  I 

attempt to show that because of the Western assumptions and interests embodied in the 

legal system as it was set up initially in Palau, the concentration of power remained with 

the national and state governments, and both administrations continued to hold title to 

public lands that had been unjustly taken in Palau’s colonial past.  This lead to struggles 

that are reflected in court cases that were brought by Palauans who wanted to reclaim 

their land back, oftentimes unsuccessfully bringing suit several times. 
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Overview of Today’s Legal Approach to Palau Public Land Cases 

When the Compact of Free Association between Palau and the United States was 

signed, ownership of public land transferred to the newly formed state and national 

governments.  Article XIII, Section 10 of the Palau Constitution addressed the issue of 

much of that land having been illegally taken by previous colonial governments by 

stipulating that the national government would provide for the return of those lands to the 

owners or their heirs.
44

  Much of the contested land was in Palau’s urban center, Koror, 

and as a result, the cases in this chapter are usually between Koror’s land authority and 

Palauans who claimed private ownership of public land.  However, with the passage of 

time since foreign occupancy began, Palauan petitioners faced some difficult challenges 

in court.  Many Palauans, for example, had been waiting to claim back their land from as 

early as the Japanese era in Micronesia, and in some cases the original land owner had 

passed by the time they brought suit, making it difficult for the court to determine which 

of his heirs had the stronger claim.  In addition, because traditional land ownership was 

usually vested in a clan, with useage rights assigned to a particular lineage within the 

clan, cases became more complicated when individuals in the same lineage or clan 

claimed the same piece of land.  Lastly, another potential complication occurred when the 

decedent made seemingly conflicting promises to one family member or another, or if his 

written statements conflicted with his spoken desire regarding disposition of his land. 

It was because of Article XIII, Section 10 of the Palau constitution that the Palau 

Lands Registration Act was implemented by the Olbiil Era Kelulau, the Palau legislature, 

which is essentially Palau National Code Title 35 (Meriang v. Republic of Palau 6).  Title 

                                                 
44

 Other Micronesian constitutions treated Trust Territory public land differently.  For instance, the 

Federated States of Micronesia constitution voided all noncitizen land use agreements five years after it 

went into effect.  See http://www.fsmlaw.org/fsm/constitution/, Article XIII, Section 5. 

http://www.fsmlaw.org/fsm/constitution/
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35 defines public lands as “...those lands which were owned or maintained by the 

Japanese administration or the Trust Territory Government as government or public lands 

and such other lands as the national government acquires for public purposes.”  Because 

there was a recognition in the newly established Palauan government that the Trust 

Territory court had claimed much land that could rightfully be reclaimed by private 

Palauan landowners, the government established the Palau Land Commission to 

determine land ownership (Pulea, South Pacific Regional Environment Programme, and 

Palau 27 citing Section 901 of Title 35).  

In addition, chapter 13 of Title 35 of the Palau National Code, which is also 

known as the Land Claims Reorganization Act of 1996, attempts to systematically 

determine the ownership of all land in Palau, and provide for its return to the original 

owners  or their heirs or assigns, of land that became public land as a result of the 

acquisition by the previous occupying powers or their nationals through force, coercion, 

fraud or without just compensation or adequate consideration.  35 PNC § 1304(b) 

commands the Land Court to award ownership of public land or land claimed as public 

land to any citizen(s) of Palau who prove: 1) that the land became part of the public land 

as a result of the acquisition by previous occupying powers or their nationals prior to 

January 1, 1989 through force, coercion, fraud or without just compensation or adequate 

consideration; and 2) that prior to the acquisition the land was owned by the citizen(s) or 

that the citizen(s) are the proper heirs to the land.  

At all times, the burden of proof remains on the claimant, not the governmental 

land authority, to establish by a preponderance of the evidence that they satisfy all the 

requirements of 35 PNC §1304(b).  All return-of-public-land claims must have been filed 
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on or before January 1, 1989; any claim filed after that date is invalid.  However, statute 

of limitations claims regarding matters decided before January 1, 1989 may not be 

asserted against the government. 

Any claim not timely filed is considered to be forfeited.  As a result, on the one 

hand, a person who has notice of a determination of ownership hearing and fails to timely 

file a claim or appear at the hearing to protect their interests waives whatever rights they 

might ostensibly have had in the property.  On the other hand, if a party asserts that they 

did not file a claim or attend a hearing, that party has the burden of proving by clear and 

convincing evidence that the Land Court did not follow their established procedural 

notice requirements.  The Land Court must choose among the claimants who appear 

before it when determining who shall inherit disputed land; it cannot choose someone 

who did not raise a claim to the Land Court even though his claim may be theoretically 

sound.  For example, even the oldest living son of a decedent who would inherit from his 

father may lose his rightful claim to disputed property if he fails to timely file a claim to 

the land.  A more distant relative may be able to claim it if he meets the filing deadline. 

Tochi Daicho Cases 

Within the Land Court established in Palau, there is a strong presumption that the 

identification of landowners as listed in the Tochi Daicho
45

 is correct.  The burden is on 

the party contesting a Tochi Daicho listing to show by clear and convincing evidence that 

it is wrong.  There are a couple of cases worth mentioning regarding the clear and 

convincing burden on Palauan land claimants.  The first case, Sumang v. Baiei, involved 

a piece of property in Ngerchemai Hamlet, Koror (8 ROP Intrm. 186, 2000).  While there 
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 The Tochi Daicho is the written record of a Japanese survey taken throughout Palau between 1938-1940.  

See pages 52 of this thesis. 
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was no Tochi Daicho listing for the lot, a Tochi Daicho map simply referred to the owner 

as “Baiei.” (8 ROP Intrm. 186)  The claims made by all three parties exemplify the 

complexities of typical Palauan land cases.  The appellants, Rafaela Sumang and 

Augustine Baiei, disputed the Land Court’s award of ownership of the property to the 

appellee, Ramona Baiei.
46

  Rafaela Sumang claimed ownership of the property for Rois 

Clan, for whom Augustine held the chief’s title, Eriu; Augustine Baiei, on the other hand, 

claimed the property individually for himself, as Baiei’s heir (8 ROP Intrm. 186).   

From the parties’ testimony, the Land Court found that Augustine had sold the 

lots to Ramona, and awarded the property to her (8 ROP Intrm. 186-187).  The Appellate 

Division of the Palau Supreme Court confirmed the Land Court’s ruling.  It also 

determined that “no presumption of accuracy attaches to the ownership listing on the 

Tochi Daicho map.”
47

 (8 ROP Intrm. 187). 

There was much conflicting evidence presented, such as Rafaela Sumang’s 

appellate brief asserting that a stone platform was located on the property (implying that 

it was clan property), while her testimony revealed that Baiei (the name written on the 

Tochi Daicho map) fraudulently attempted to register it under his own name when the 

Japanese administration was taking land surveys for the Tochi Daicho (8 ROP Intrm. 

187).  Augustine, on the other hand, claimed Baiei legitimately owned the land because it 

was given by his mother, an ourrot (generally the oldest female of a maternal line of a 

clan) (8 ROP Intrm. 187).  However, the Appellate Division in this case, under the clearly 

erroneous standard of review, determined that it “will reverse only if the findings so lack 
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 It is not clear if Ramona and Augustine were related to each other; it is possible that Ramona married 

into the Baiei family, because a written sales document mentioned in the case names her as Ramona 

Etumai.  
47

 There is no clear indication in the case of what statute or case law the court relied upon in making this 

assertion. 
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evidentiary support in the record that no reasonable trier of fact could have reached the 

same conclusion.” (8 ROP Intrm. 187)  Under that standard, it concluded that the Land 

Court’s findings cannot be clearly erroneous (8 ROP Intrm. 187). 

The Sumang case, although consisting of about three pages, and easily summed 

up and reasoned out by the court, resulted in a rule of law that names submitted on a 

Tochi Daicho map did not have the same presumption of accuracy as on the Tochi 

Daicho itself.  It also disposed of one piece of property claimed by three different parties 

to the individual who purchased it and was able to show a written document confirming 

its sale (see 8 ROP Intrm. 186).  There is no direct evidence in the text of the case that 

individual land ownership was favored; yet it is implied that the written sales document, 

as detailed between Augustine and Ramona, could reasonably be accepted by the Land 

Court and supported by the Appellate Division.
48

  The clearly erroneous standard used for 

the Land Court allows it much latitude for it to accept what it deems appropriate, without 

an in-depth second look by the Appellate Division at the facts of a given case; thus, the 

other two parties who lost on appeal do not have any more avenues for further making 

their claims. 

The second case, Arbedul v. Romei (8 ROP Intrm. 30, 1999), also exemplifies 

leeway given to the Land Court for its factual determinations, this time in a case where 

communal ownership of land won out over individual ownership rights.  In that case, 

Arbedul was listed as the owner of a property in Ngaraard registered in the Tochi Daicho; 

however, he died without leaving a will in 1969 (8 ROP Intrm. 30).  The Land Court 

found that there was enough evidence to rebut the Tochi Daicho listing, and ruled that it 
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 In my view, this is another example of the court favoring individual ownership and written evidence 

based on its genealogical foundation of operating on Western values.  
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belonged to the Romei lineage (8 ROP Intrm. 30).  The appellants of the case, Maria 

Beketaut and Gabriel Arbedul, children of Arbedul, claimed the land as Arbedul’s 

descendants (8 ROP Intrm. 30). 

Again, in this case the Appellate Division, using the clearly erroneous standard, 

ruled that “there is more than sufficient evidence to support the Land Court’s 

determination that Romei Lineage provided, by clear and convincing evidence, that 

although Arbedul registered the land in his individual name, the land belongs to the 

Romei Lineage” (8 ROP Intrm. 31).  Maria Beketaut testified that while her father was 

ill, he called all of his children, saying...“ ‘I give you, my children, this land and you look 

after Romei lineage’s interest as children of Romei lineage and Idong clan as I have been 

doing.’ ” (8 ROP Intrm. 31).  The Land Court reasoned, and the Appellate Division 

agreed, that all the witnesses spoke of the land as owned by the lineage, rather than 

individual property belonging to Arbedul’s children (8 ROP Intrm. 30).   

On appeal, Maria Beketaut and Gabriel Arbedul argued that the lineage did own 

the land before the Tochi Daicho survey, but Arbedul was able to register it individually 

due to his being the last member of the Romei lineage at that time, or because he had the 

consent of any surviving members of the lineage (8 ROP Intrm. 31).  The Appellate 

Division noted that: 

Appellants admit that their testimony does not clearly state this, but they 

argue that it can be inferred from their testimony...and...that the Land 

Court should have asked follow-up questions to clarify their testimony.  

However, it is not the Land Court’s job to develop testimony (8 ROP 

Intrm. 31). 
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Borrowing from Maria and Gabriel’s comment that one can infer what they meant during 

their testimony, it seems plausible that they testified that the land belonged to the Romei 

lineage, just because from a traditional Palauan point of view, they as the children of 

Arbedul are also members of the Romei lineage, albeit through their father, rather than 

their mother’s side (which traditionally would be the stronger blood connection).  As a 

result, they probably did not realize that their recognition of the Romei lineage’s 

ownership of the land adversely affected their own claim.  However, since the Land 

Court could not “develop testimony,” the sisters are left with an unsuccessful claim that 

cannot be revisited. 

This case shows the Land Court’s broad fact-finding authority, which allows it to 

use its discretion in determining what interpretation of the witnesses’ or parties’ 

testimonies it will accept, with very little chance of the Appellate Division overturning its 

findings.  On the one hand, it may be said that giving the Land Court such latitude results 

in cases being decided once and for all once they reach the Appellate Division and it 

confirms those results.  However, on the other hand, Palauans traditionally decided land 

ownership rights and other issues in much less stringent circumstances.  As many people 

as were required to tell the full story of a case could appear before a chief or village 

leader to piece together what the truth may be; and in any case, oftentimes by the time a 

dispute made its way to someone with the authority to decide it, he would already have 

known what happened anyway, for it was one of the chief’s duties to be aware of any 

happenings in his village (Palau Supreme Court and Palau 6). 

In addition, in the past there was no unified chiefly tribunal that tried cases from 

all the different villages in Palau; rather, disputes and criminal cases were handled on a 
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much more local level, with no outward attempt at neutrality by the chiefs or other 

persons with authority who heard cases before them.  Instead, the chiefs recognized not 

just their connection to the facts of the case, but their blood connection to any of the 

parties as a way to either assert their authority, or alleviate certain situations.
49

  In the 

modern court system, on the other hand, following the narrow rules of a Western 

adversarial system requires that the judges be neutral, even though they might also be 

Palauans who have some knowledge of either the case or the parties before them, whether 

they will admit or not.  Also, because cases are decided on a national basis (rather than at 

the local village level), rules of law are fashioned and imposed upon future cases where 

the context may be slightly different, even if the facts of the case as accepted by the Land 

Court liken it to previous cases.  There are all kinds of nuances and distinctions not just 

among Palauan villages, but even within villages, among different clans and lineages.
50

  

Applying broad rules to cases without knowing these subtleties leaves the parties with 

remedies at law that are narrowly defined, oftentimes against their interests. 

The rule of law from the Arbedul case, for example, which is that the clear and 

convincing burden has been met where every eye witness on both sides testified that the 

land at issue belonged to a lineage and not an individual, and no one testified that any 

individual owned the land, is misleading because future cases may bring witness 

testimony such as Maria’s and Gabriel’s, without explicitly mentioning that the lineage 

land may also rightfully belong to the children of the deceased.  Thus the limited 
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 One documented example of this happened when a man who accidentally killed a woman became fearful 

for his life and fled to the nearby forest, waiting until he could find protection under the authority of a 

chief.  The chief that took him in kept order and control until policemen arrived.  The chief then acted as a 

mediator between the grieving woman’s family and the family of the perpetrator (Barnett, Palauan Society, 

a Study of Contemporary Native Life in the Palau Islands 197). 
50

 For instance, public land was controlled by the village council as trust property, and if anyone wanted use 

rights to it, they had to consult the council (Barnett, Palauan Society, a Study of Contemporary Native Life 

in the Palau Islands 90). 
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interpretation that the Land Court took in this case, which has been confirmed on appeal, 

has now become a rule of law that is imposed, rightly or wrongly, on all cases that come 

before the Land Court.  This is a far cry from the way Palauans traditionally operate. 

The Sumang and Arbedul cases reveal some of the layers of complexity involved 

in seemingly simple situations.  One might think that in a dispute over land on an island, 

it is a foregone conclusion that many parties would be interested in making their claims 

where land is such a limited resource.  This is definitely true in Palau; however, added to 

the potentially numerous parties disputing over a piece of land is the fact that land was 

traditionally communally owned by the clan, then divvied up to different lineages, and 

the scenario gets much more complicated.  Yet, as we see in the cases above, the rules of 

law extracted from each case are fairly straightforward: in the Sumang case, the 

assumption of the validity of the Tochi Daicho does not transfer to the Tochi Daicho 

map; and in the Arbedul case, the clear and convincing burden needed to overcome the 

Tochi Daicho presumption has been met where every eye witness on both sides testified 

that the land at issue belonged to a lineage and not to an individual, and no one testified 

that any individual owned the land. 

In my view, such simple statements of rules of law leave out important Palauan 

traditional contexts that must be considered in order for the cases to be truly resolved; but 

because that has been set aside in favor of a more Western context where the court is able 

to declare rules of law single-handedly (such as in the Tochi Daicho map assertion), or it 

is given broad authority to interpret witness testimony without being required to develop 

it further in order to get to the truth of the matter, much less what the parties may have 

meant to say, some Palauans end up without a satisfactory remedy at law. 
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In the next section, I turn to distinctive land cases that have shaped Palau’s land 

law into what it is today. 

Landmark Land Cases 

One theme that may be found in Palauan land cases is that of the broad authority 

that state governments had over land, oftentimes to the detriment of individuals making 

land claims.  A good case that walks through the return of public lands in Palau, as well 

as the authority given to state governments is Meriang Clan v. Republic of Palau (Civil 

Action No. 98-204, Tr. Div. 1999). 

From the outset, the Meriang case exemplifies some of the complications 

involved in bringing land claims.  Historically, the land at issue had been taken by the 

Japanese administration, and through the Wasisang case (mentioned in the previous 

chapter), its title transferred to the Trust Territory government (5).  In April 1990, the 

Land Claims Hearing Office determined that the property was public land (2).  The 

Meriang Clan (Meriang) appealed the case, and it was decided that the land be parceled 

out between Meriang and the national government (3). 

It also pointed out one key difference between way that the Palau constitution and 

the Federated States of Micronesia (FSM) constitution treated public land: Article XIII, 

Section 10 of the Palau Constitution “provided for the return” of any public land 

previously taken unjustly by colonial administrations (5).  It did not attempt to undo what 

the earlier Trust Territory courts did, unlike the FSM constitution, which “declar[ed] void 

all indefinite land-use agreements of the Trust Territory Government five years after that 

Constitution’s effective date” (footnote 3, page 5).  It is perhaps because of the Palau 

constitution’s confirmation of previous administrative claims of public land, combined 
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with traditional communal land ownership principles, that it has proven very difficult to 

return public lands to the private landowners, as the Meriang Clan experienced in this 

case. 

Another landmark case, Masang v. Ngirmang (9 ROP 125, 2002)
51

 involved years 

of litigation that came to a head forty years after the passing of a Palauan rubak (elderly 

man).  The June case involved the question of whether the term “proper heirs” to the land 

under 35 PNC § 1304(b) applied to the parties.  At the time that the Palauan rubak, Salii, 

died in 1967, the intestacy statute that governed the disposition of his land , PDC § 

801(c), stated that land belonging to someone who died without a will would go first to 

any sons he might have, then any daughters.  In addition, subsection (d) specified that if 

there were no children of someone who died intestate, his land would be disposed of 

“...in accordance with the desires of the immediate maternal or paternal lineage to whom 

the deceased was related by birth or adoption and which was actively and primarily 

responsible for the deceased prior to his death” (see 128 quoting the statute).  The term 

“proper heirs”, then, in 35 PNC § 1304(b) referred to those heirs as defined in PDC § 

801. 

The question before the court was whether both parties, neither of which were 

claiming to be natural or adopted children of Salii, could be Salii’s “proper heirs” under 

the intestacy statute in effect, and thus retrieve the land from the Koror State Public Land 

Authority (KSPLA) (9 ROP 125, 128).  The court ruled that the burden remained on the 

                                                 
51

 This is one example of a long and complicated land case.  There was a multi-party appeal of it earlier in 

2001, Adelbai v. Masang, 9 ROP 35.  Then it was first decided in June 2002 with some claimants, with 

newer ones coming into the case later in September 2002.  See    Ryan, Daniel P. Essential Principles of 

Contract and Sales Law in the Northern Pacific: Federated States of Micronesia, the Republics of Palau 

and the Marshall Islands, and the United States Territories. New York: Universe, 2005, 24-25 for a more 

in-depth look at the Adelbai v. Masang case. 



102 

claimants to demonstrate that they satisfy all the requirements of the statute which 

includes proof not only that they are related to the original owners in some way, but also 

that they are “proper heirs to the land” (9 ROP 125, 128).  The difficulty here, however, 

was that it was brought out in testimony from the lower court that Salii did have at least 

two adopted children (128).  Nevertheless, the court determined that just because his 

adopted children did not file a timely claim for the property, did not mean the parties in 

this case “simply move up in the queue and prevail on the basis of being the most closely 

related persons who filed a timely claim” (128).  In case on remand, the trial division 

finds that Salii did have adopted children who failed to file timely claims, the court ruled 

that title to the land should remain with KSPLA. 

There are several striking issues that the court brought up that are worth noting, 

and that I believe had a detrimental effect on land cases after Masang was decided.  To 

begin with, generally one can see the difficulty experienced by many Palauans when 

claiming their land back after years of it being owned publicly.  Salii’s two adopted 

children, for instance, forever lost their rights to claim his property when they missed the 

deadline to file a claim on their own behalf.  That left more distantly related persons, such 

as Masang and Ngirmang, to be able to claim the land, rather than the two more directly 

related descendants that he had.  Even so, Masang and Ngirmang would not be able to 

successfully regain title to the land from KSPLA unless they meet their burden of proof 

that they are the “proper heirs to the land” under the statute.   

By default, then, if none of the parties are able to succeed in making their claims, 

the land remains with KSPLA – despite the fact that there are known potential heirs who, 

for one reason or another, filed or failed to file timely claims to the land.  The law defined 
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very narrowly those who could make claims on Salii’s land, which goes against the 

Palauan custom of being able to dispose of land according to the wishes of the head of a 

clan (which would be based upon consultation with other key members).  (In this case it 

would be Masang, who brought suit as a trustee for his brothers and sisters, so likely he is 

representing the clan.)   

Even more worrisome is the appellate division’s following commentary about the 

lack of applicability of custom when the lower court makes determinations: “We 

therefore must note our disagreement with the Trial Division’s construction of § 801(d) 

that when there are no children or surviving spouse, the distribution of the deceased 

person’s property is determined by ‘the persons who would customarily be responsible 

for the distribution of a decedent’s properties at an eldecheduch or otherwise.’ ” (9 ROP 

125, 129).  According to the court, it could not find legislative intent expressed by the 

Olbiil Era Kelulau for custom to be considered in cases where the deceased did not leave 

behind a will (9 ROP 125, 129).
52

  As a result, it went on to further rule that “only 

persons related by birth or adoption who were actively and primarily involved in caring 

for the decedent prior to his death are entitle to invoke § 801 (d)” (9 ROP 125, 129).  

Such a narrow interpretation of an already restrictive statue, I argue, was 

detrimental to Palauan land claimants for several reasons.  The court, perhaps as a 

reflection of its genealogy going back to the Trust Territory days, took another step away 

from considering custom when ruling on inheritance and land cases.  In doing so, it read 

the intestacy statute from a literal standpoint, for it instructed the trial division to only 

consider those who “actually” cared for Salii prior to his death (9 ROP 125, 129).  Under 

                                                 
52

 The court commented that “If the legislature had intended that custom, rather than active responsibility, 

controls the disposition of the land, then the legislature would have used the word ‘customarily’ instead of 

‘actively.’ ” (9 ROP 125, 129.) 
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this interpretation, it seems almost plausible that a Palauan nurse of no relation to Salii, 

for instance, could make a claim for the property at issue simply because she cared for 

him until his death.  This leaves his adopted children with an even weaker claim, 

especially if they happened to be away towards the end of Salii’s life. 

It may come as no surprise, then, in light of the issues highlighted above, that 

Masang was later overruled by another case, Markub v. Koror State Public Land 

Authority (14 ROP 45, 2007).  In that case, the same issue arose about whether the 

“proper heir” under the intestacy statute referred to the exact persons indicated by § 

801(c).  That particular subsection defined potential heirs as the deceased person’s oldest 

living male child, or in the alternative, his oldest female child (8 ROP 45, 48).  In this 

case, Lalii Markub appealed a ruling by the Land Court awarding the property at issue to 

KSPLA.  Her grandfather, Silvester, died in 1965 without a will, but allegedly owned a 

piece of property that was sold to a Japanese citizen named Fukushima for 900 yen, of 

which Fukushima only paid 400 yen (8 ROP 46).  This transaction was factually 

determined by the Land Court to be either insufficient consideration or inadequate 

compensation, resulting in the government wrongfully taking the property (8 ROP 46). 

The Land Court also found that Tekereng, as Silvester’s oldest living male child 

at the time of his death, was his proper heir under § 801(c) (8 ROP 47).  However, 

Tekereng failed to file a timely claim to the land.  Lalii Markub, Tekereng’s daughter, on 

the other hand, managed to file a timely claim.  However, under the strict interpretation 

of the intestacy statute previously determined by the Masang decision, Lalii was not the 

“proper heir”.  The lamentable result of the Land Court’s ruling was that even a 
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granddaughter of a private landowner whose land was unjustly taken by the previous 

colonial administrations could not get that piece of land back. 

The appellate court in Markub recognized this, and as a result expressly overruled 

its previous decision in Masang for several reasons.  It started by going back to the 

constitutional provision in Article XIII, Section 10 regarding the return of public lands 

and read it as “a command to the national government to act swiftly to undo past 

injustice” (8 ROP 48-49).  The ruling in Masang, it reasoned, ran contra to this provision, 

and the result of depriving Lalii of her rightful ownership of the land could not have been 

intended by the framers of the constitution (8 ROP 49).  In addition, the court believed 

that Masang could not have been intended by the legislature that enacted §1304(b), for it 

would indicate that “the OEK meant to lay a trap for unsuspecting citizens by combining 

a strict time limit for the filing of claims with an equally strict limit on the persons 

eligible to file such claims” (8 ROP 49).   

However, the court was cautious not to make any mention of what role custom 

would play when determining rightful ownership of land that was taken wrongfully by 

previous governments.  Instead, it suggested that “proper heir” could mean claimants 

must show either a true relationship to the proper owner, or it was meant to ensure that 

the court chose the strongest claim among competing parties (8 ROP 49).  “Overruling 

Masang,” the court concluded, “will align all of public land cases with other land cases 

that apply intestacy statutes” (8 ROP 49).  In his concurring opinion, Chief Justice Arthur 

Ngiraklsong lamented that “Masang’s decision was a self-inflicted wound from which it 

has taken 10 years to recover” (8 ROP 50).  Interestingly enough, he does mention 

custom, and posits that in cases where the statute does not apply, customary law comes 
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in.  This is the only mention of custom in the case; and as it was done in the concurring 

opinion, does not have the force of law rules when examining future cases.  As a result, 

custom was left out of this, and future land cases. 

 Conclusion 

From what has been revealed in this final chapter, land tenure in Palau, like so 

many other Pacific Islands, is a huge and complicated issue.  What little that this chapter 

touched upon is only one small piece of a much larger and more complex puzzle that this 

thesis has only begun to address.  In my view, land tenure issues, especially those in 

relation to public versus private ownership, can only be understood in light of the 

genealogy of the court system that was set up from the very beginning for primarily non-

Palauans’ interests.  I hope that in this chapter, as in the rest of this thesis, more 

awareness has been raised regarding how land tenure issues play out in court, which 

perhaps may lead to questions raised that begin with the starting point of Palauans’ 

interests.  In turn, it is my hope that those questions lead to a better, more Palauan-based 

system to address these issues. 

At this point the approach taken to address land claims is so far removed from 

traditional custom that it is hard to recognize this basis when looking at cases.  At every 

turn, starting from even before the Trust Territory days, custom has continually been 

eroded as outside systems have been imposed in Palau.  This was at first a conscious 

choice by the Trust Territory court system to decide cases this way.  However, years 

later, the Palauan court system continues in this direction, perhaps consciously, but also, 

in my view, simply because it is on some level unintentionally continuing the strong 

foundational genealogy that the court system set in leaving out custom, without having 
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the chance to gather itself to think about long-term effect that these rulings have on 

Palauans. 

It is easy to be pessimistic about all of it – the complicated colonial history, the 

narrow perspective of the court, and the knot we find ourselves untangling due to all of 

those layers that lead to the present day situation.  And yet, if one were to be optimistic, 

then at the very least the approach taken by the court shows one way of dealing with land 

tenure claims.  Custom, after all, is decided upon by those within a cultural group.  And if 

Palauans decide as a group to re-incorporate custom – or that custom has changed and 

become something more integrated with a more modern context – then the good news is 

that the answer can and does remain with Palauans themselves to determine what to do 

with it all.    
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CONCLUSION 

In writing this thesis, I framed it from a Palauan perspective first, with the aim of 

going back to Palauan values that I believe the modern day court system has woefully 

ignored.  As a result of all the above and more that cannot adequately be addressed in this 

thesis, the American-based court system as established in Palau, I argue, cannot 

adequately meet Palauan needs.  As previously mentioned, it is far removed from Palauan 

ways, and indeed from Palauans’ interests, simply because of its basis on Western, 

individualistic values that are at odds with Palauan communal values.  Land ownership, 

for instance, is more likely to be recognized individually by the court, while Palauans 

traditionally owned land collectively as a family or by clan.
53

  The court is also interested 

in establishing bright line rules to be followed in future cases; Palauans, on the other 

hand, traditionally decide each situation based on its particular circumstances.  In 

addition, the court’s foundation comes directly from America’s strategic interest in Palau; 

there is no vested interest on its part in the well-being of Palau and Palauans as a whole.  

Also, its narrow approach to resolving conflicts based on an American standpoint goes 

against a more local and flexible traditional approach, because it came from a desire to 

control Palau in order to protect the American strategic interest; thus the court system 

never set out to attempt to effectively consider Palauan interests.
54

 

Even if the law attempted to resolve Palauan conflicts from a Palauan standpoint, 

however, I would argue that it would still fall short of adequately doing so, because it 
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 See Chapter 2 of this thesis. 
54

 See Chapter 3 of this thesis. 
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comes with inherent limitations.
55

  As The Political Economy of Law commented in its 

study of western courts in Burma, “even attempts to apply local law...must fail if made in 

western courts according to western procedure by lawyers who...‘look on native law as a 

doctor looks on native medicine’ ” (Ghai et al. 125).  The law is heavily based on 

capitalism and development, with no historical or contextual basis apparent when it 

decides cases.  This one-sidedness simply cannot cover the wide range of Palauan interest 

and values, which at times may mean collaboration, consensus, and community, while at 

other times mean competition and prestige.  Moreover, its basis on Anglo-American 

ideals assumes a nationally united, state-based system of authority that leaves out more 

localized, personal interests, such as private Palauan land ownership.
56

  These limitations 

translate to a system that would operate dysfunctionally, even if it was attempting to 

serve Palauan interests.   

Thus the court system itself is dysfunctional, and the harm in ignoring that fact is 

that Palauans may come to think that they are at fault, or somehow incompetent.  While I 

allow for some Palauan agency throughout our complex colonial history, it is my belief 

that Palauans themselves are not so much dysfunctional as struggling to fit themselves 

into a dysfunctional system that was not completely of their own making.  As such, it 

must be recognized that although cases may be resolved one way or another in court, it 

might not necessarily be resolved in the community.  Where the court fails, then, I 

propose that Palauans begin to assess what is within their control to change.  Palauans are 

part of a “particular social matrix” that differentiates it from the “capitalist...West” and 
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 In addressing these limitations, I take a cue from The Political Economy of Law’s standpoint that it is not 

so much about the “efficacy” of law, as it is a “widely used set of social categories and social relations” 

(Ghai et al. xii).  
56

 See Chapters 4, 5, and 6 of this thesis, where I lay out the circumstances that lead to Palauan landowners’ 

rights being jeopardized by the court system. 



110 

“the socialist East.” (Ghai et al. xiii)  Palauans must start with the recognition that the 

court’s genealogy comes from outsiders’ desires and interests, not from Palauans 

themselves.  It defines things from a completely different worldview, but perhaps more 

alarmingly, it does so with forceful authority that is so ingrained in Palauan minds that 

that the system is not likely to go anyway anytime soon.  This can be seen in the present 

day, where the exact same system continues to function, but with Palauan actors rather 

than American.
57

 

In light of the above, one may ask, so what?  Why does it matter, especially to 

Palauans?  In my view, all of this matters because on immediate terms, as a Palauan with 

an American legal education, this work lays out exactly how the law currently operates in 

Palau.  Granted, the complexity of the court system reflects a complex history; but more 

importantly, there are alarming signs that it operates on a basis that is far too removed 

from our own Palauan interests, and closer to others’ interests woven into our past.  Palau 

has been through a traumatic experience, as outlined in this work, in which drastic change 

arrived in a very short span of time.  Outside authorities, with their demanding and at 

times condescending attitudes told us that the correct trajectory to be on is one that is 

linear and progressive with the foregone conclusion of development.  We must recognize 

that we have been through so much as a people, give ourselves space and time to absorb 

it all, and discuss our present state.  No one can do this for us.  We must do it ourselves. 

                                                 
57

 For instance, The Political Economy of Law gives an example of what happened as Burman lawyers took 

over the court system in that country, where it was previously mostly run by Indian attorneys.  As 

commerce grew, the demand for Burman lawyers grew; and more lawyers meant more lawsuits, which 

demanded more courts.  This lead to an accelerated deterioration of custom, which wore down the social 

order that was the best defense against the growth of crime, which increased drastically in Burma during 

the past 60 years (Ghai et al. 128) 
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Yet, on the positive side, all is not lost – and in fact, there is much to be gained, 

especially when one considers that there has always been Palauan agency from pre-

contact days until today.  In my view, just as there is space between myself and the law, 

there is room to maneuver between Palauans and the current court system.  Things do not 

have to remain the same.  For now, even the law can remain in place while we ask: what 

can we as Palauans do about all of this, here and now?  It is that same question that I 

asked of myself when I first started my personal and academic journey at the Center for 

Pacific Islands Studies.  From what I can tell, that same approach is also necessary for 

Palauans to take. 

I paid a high price in order to succeed in the law, and not just in financial terms.  

My suspicion at the start of doing research for this thesis, which I now believe to have 

been confirmed, is that Palauans too are paying a high price for their participation in a 

court system that is skewed against them, and has been from its very beginning.  Yet with 

the knowledge that I have gained, I feel that I can do so much with my insight into the 

law as well as Palauan values.  Similarly, Palauans too have valuable knowledge, both 

from within and without, that I believe is up for the challenge ahead in our search for 

answers. 

On a long-term basis, there are extensive implications from this research.  

Because the court system today is a result of state-based assumptions and concepts, many 

of its decisions support that, rather than Palauan interests.  Questions must be asked about 

what interests the court can and should be representing, such as justice, fairness, an 

integrative approach to resolving conflicts, and more or less consideration of Palauan 

customs and traditions.  After what some may fairly term a downward spiral of erosion of 
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Palauan interests being considered, we are now Palauan stewards of a system that goes 

against traditional land ownership, and indeed, Palauan traditions.  We must take stock 

and ask: is this a good future for Palau?  Otherwise, we are in danger of flowing with a 

powerful current of change that might take us where we did not intend, or worse, drown 

us. 

More research is needed, but as of now, I contend that we are moving in a 

negative, dangerous direction.  We are moving farther away from Palauan custom and 

traditional worldviews, including localized approaches, collaboration and consensus 

among Palauans, and flexible solutions to conflicts.  Instead, we are heading faster into 

development, strong national and state authority, and bright line rules set out by rigid 

case law that does not consider the context of our culture.    Some may think that this 

indicates positive change, because development and progress benefits Palauans in some 

way.  The question may then be, how can we ensure that it really does serve Palauans?  In 

my mind, the only way to begin to answer this and other questions is to take stock of 

where we are at now.  Without a clear picture of the current reality, without asking some 

hard questions about who we are and what we value, such questions cannot be answered 

truthfully and competently. 

We must make choices from a conscious, rather than an unconscious place.  For 

far too long, we have been recipients of change, with some amount of Palauan agency at 

work.  I would argue that at this time, our agency is at its strongest, for there is politically 

no more outside authority controlling how we choose to run ourselves internally.  We are 

our own judges, attorneys, politicians, and leaders; our destiny has never been more in 

our hands than now.  This work attempts to open our eyes to possibilities that perhaps 
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were dismissed too long ago, without having had a fair examination of the facts.  

Decisions should come from an honest understanding of the reality that Palauans face, 

rather than from a blind emulation of “the way it’s always been” or “the way it’s been 

established.”  Contrary to the Palauan sentiment that “we need more lawyers,” I am 

making a case instead for more awareness. 

I believe also that our approach in beginning to address those questions matters a 

great deal.  It must be approached from an equalized platform, rather than a top-down 

approach that continues to pay homage to the overwhelming power of the national and 

state authority.  In doing so, our values of collaboration and consensus may be honored 

and perhaps brought to the fore, this time with new meaning that can begin to address 

local and global issues.  Palauans successfully gained some semblance of sovereignty by 

coming together to decide about signing the Compact of Free Association with the U.S. 

The time has come to do something similar, this time to assess the direction we are 

headed. 

This work is only effective if it is embraced by many, and considering my 

assessment that my discomfort with the law is not unique, I predict that it is only a matter 

of time, combined with the heightening of Palauans’ conscious awareness, before 

questions long unasked will be raised.  As Antonio Gramsci recognized, it is important to 

“chang[e] the consciousness of the masses to win and consolidate progressive initiatives” 

(Ghai et al. 179).  Palauans as a group must address their discomfort with the law, and in 

my view, the longer we wait, the more likely the change that we need might come at a 

higher, more traumatic price.  The ten years it took to decide the Markub case may just be 

the tip of the iceberg.  One day, far too soon, for instance, we might be old and gray, 
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looking at our own grandchildren while feeling at a loss when explaining why we did not 

preserve our land for their grandchildren.  I dearly hope that will not be the case; but at 

the trajectory we have allowed ourselves to remain, in my legal opinion that day might be 

much closer than we think. 

I do not mean to suggest that the court system itself must be completely 

abolished.  On the contrary, as I mentioned before, it is perhaps too entrenched in Palauan 

society to go away anytime soon.  Thus I see it as remaining in place, at least for now, but 

more as one tool amongst many that are laid out for Palauans to use as they see fit.  

Rather than the court being perceived as the only available avenue, I believe it is 

important for Palauans to diversify the way they resolve conflicts.  To try to fit the many 

varying factors of disputes into one box makes no sense to me; neither does it make sense 

to pretend that box doesn’t exist at all.  Instead, I would like to think that out of a 

comprehensive dialogue among Palauans, various boxes come into being that may 

involve more or less Palauan or Western ideals and assumptions.   

Such an exercise would not just be academic, because for it to take hold, in my 

view it must also be deeply personal.  Just as Palauans have subscribed to the court 

system as a way to settle conflicts for a long time now, it will take time to rethink that 

attachment and branch out of it.  However, this should not discourage Palauans; instead, 

it should be an exciting period in which Palauans can truly exercise self-determination in 

dreaming about what they truly want.  This matters on every level to all Palauans, not just 

for the sake of Palau itself, but because it just might inspire others to dream again, and do 

the same. 
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Ultimately, I do not know where we will end up, and indeed all the research in the 

world cannot effectively resolve that question, for that is up to Palauans themselves.  The 

best part of all this is that change is always within reach, and I hope that this thesis lays 

out at least the groundwork to begin to think about the direction of that change.  The 

work ahead will not be easy, but it is long overdue and quite necessary.  In my view, 

perhaps the biggest and most dangerous fallacy is that we must press on, even if we are 

unconsciously aware of our goal.  I beg to differ.  Rather, it is of utmost importance to 

pause and recognize our current reality before deciding, as a whole, what we are striving 

for, and taking conscious steps in that direction.  There is a Palauan saying that goes, “Sel 

morael eke meltau e mesang a blim,” meaning “when you leave, stop and take a look at 

your home before you go.”  Let us heed the wisdom of our tradition, pause, and evaluate 

ourselves before even more dire conditions force us to pay a higher price in order to do 

so. 

A Conversation with My Future Daughter 

 “Rungalk!”  My child.  I called as I sat down on the living room couch. 

 “Choi!”  Yes! 

 “Mei.”  Come. 

 I watched my daughter proudly as she stalked gracefully over the mass of 

clothing, omiange (gifts), and trinkets she was planning on bringing with her for her first 

year of college abroad.  Her flight was in two hours, but we weren’t worried about 

making it on time, since the airport was very close by.  We were much more worried, 

however, about the bilum (tapioca) and smoked fish we were trying to fit in to the cooler 

she was bringing while ensuring it stayed within the 50lb weight limit.   
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She came and sat next to me, her face openly reflecting her excitement at going 

away, but also some nervousness about the future. 

I knew what she was thinking: Could I make it out there?  I’m smart...but am I 

that smart?  What if I fail?  What if I don’t make any friends?  I don’t want to disappoint 

my family. 

“Ka mei e kulkoi.” Come and hear me, child.  I folded the last of her shirts and 

put it carefully on top of the pile by my feet. 

“Kabong.” Yes, I am listening. 

“Ke mo blak a rengum el ngara skuul.”  Do your best and work your hardest in 

school.  “Ng di ng diak em mobes el meltau e mesang a blim era uchei era morael.”  But 

do not forget to stop and take a look at your home before you go. 

“Choi.” Yes. 

“Ngei.”  Here.  I handed her a letter.  “Mngu el loiang era chelsel a tim ea el 

sekum eng mo mekngit a rengum, em euiui.”  Take this letter, and if you are sad or 

discouraged, read it. 

“Okay.”  She said with her Palauan accent, enunciating the “kay” part.  “Sulang e 

Mommy.”  Thank you, Mom. 

 “Bor ser riou em mesang a demam em korir el kuase, ng mla mo merek ai kel 

ngikel?”  Go downstairs and ask your father if he is finished smoking the fish. 

 Before I finished my sentence, she was skipping happily downstairs, her letter 

tucked firmly between the side of her chest and her arm.   

 It was two years before she opened the letter to read it.  Life abroad was so much 

fun – there was so much to do, big cities to explore, new friends to make, various foods 
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to eat.  She never knew life could be so busy.  It took her a few months to realize that 

being on time meant it was in her best interest to arrive five minutes early so she could 

feel composed by the time class or meetings started.  She threw herself into academics, 

keeping her promise to her mother to work hard and do her best.  She fell in love with 

everything around her.  But two years later, the honeymoon period was over. 

 Despite keeping in close communication with her parents, and seeing cousins and 

siblings from time to time who lived nearby, she missed home.  But more than that, she 

started wondering what all the hard work was for, why everyone was scrambling to win 

some sort of invisible race that she wasn’t sure she signed up to be in.  What was wrong 

with her?  Or what was wrong with everybody else?  She tossed and turned a few nights, 

mulling it over.  Worse, it was the middle of finals, and getting sleep was hard enough 

with just that going on.   

 On the third night of restlessness, she remembered the letter.  Where was it?  She 

got up and looked in her closet, back in the pile of purses she threw there when she first 

moved away from home – when she realized the handbag she brought was pitifully 

outdated.  It’s in there.  Heart pounding, she reached for the bag, opened it, and read the 

letter. 

Rungalk, 

 

It’s Mommy here.  I just want to let you know that what you are feeling right now 

is not new.  It might seem scary or overwhelming out there, like someone has some 

answer that you are looking for, that you are somehow missing something essential.  But 

that is a myth.  They do not.  The answer has always been inside you, woven in your 

DNA, in your genes, in your home, in Palau.  Do not feel that you must believe everything 
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you see, and internalize it as the truth.  Deep down inside, you know what the truth is, 

and everything around you is working to either confirm or deny it.  Use your wisdom, and 

the wisdom you have learned from our ways, to sift through each experience, and weigh 

it to see if it brings you closer to the truth, or further away from it. 

“Over there” is no better than “here,” back home.  But sometimes e rungalk, you 

must experience what is “there” to truly appreciate what you already have back home.  It 

is not an easy realization, and you will see it come up over and over again.  Take heart.  

Ke mle meltau el milsang a blim.
58

  It’s still there, standing for the truth that you know 

deep down inside. 

I encourage you to live by that truth, which as you might know by now, does not 

mean denying the humanity of others around you or the reality you live in.  It just means 

that you are okay wherever you are, and the moment you are in is what is meant to 

happen.  You are not alone.  You are my daughter, but you are also a daughter of Palau 

who will be a mother someday.  Keep that in mind as you determine what direction you 

will take, and you will never go wrong. 

Yorosku
59

 era Rasta
60

 ma Dacquiri.
61

  Papa and I are always here if you need to 

talk about anything. 

Much love, 

Mom 

 

  

                                                 
58

 You turned back and saw your home before you left. 
59

 Greetings from 
60

 The dog back home. 
61

 The cat back home. 
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