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ABSTRACT

The objective of this dissertation is to explicate the necessity of a

coordination of rights and virtues. Interpreting liberalism as a rights-based

morality and Confucianism as a virtue-based morality, I direct my criticism to

the extremities found within both of two moralities. Through mutual criticism

of liberalism and Confucianism concerning the relation between rights and

virtues, this dissertation proposes the thesis that coordination between these

two ideals is not only possible, but necessary for a fulfilling moral society.

Individual rights, liberals emphasize, are necessary in our moral life as a

means to protect individuals' legitimate interests, autonomy, and liberty against

arbitrary intervention. Though rights are necessary as a minimum means to

protect the basic interests and autonomy of persons, they are not sufficient to

achieve a genuine sense of freedom. Liberals concentrate on rights as basic

requirements of morality to the neglect of the importance of character,

community, and virtues. The liberal conception of rights needs rectification.

A dignified practice of rights requires an excellence of character and a vision

of a good life that includes such notions as community and human

development.

On the other hand, Confucians claim that virtues as excellence of

character and the achievement of a genuine sense of freedom are necessary and

principal components of moral enterprise. Their emphasis on community

based notions of freedom and self-realization, however, leads to a major

oversight. Self-realization, I claim, implies a precondition that is all too often
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sacrificed at the expense of individual liberty and basic rights. Without

availability of options and freedom of choice, there can hardly be self

realization, self-cultivation, and excellence of character.

Through the mutual criticism of liberalism and traditional

Confucianism, what is presented before us is not a simple choice of either

rights or virtues, but a harmonious coordination of rights (as basic

requirements of morality) and virtues (as counsels of moral wisdom). The

minimalist nature of the language of rights and the aspiration of virtues, when

integrated into one moral schema, will lead to a richer and more

comprehensive appreciation of human development. A reconstruction of the

relation between rights and virtues is not only intended to remove conceptual

obstacles to the successful implementation of each of these two ideals, this

project further aspires to contribute to the philosophical groundwork to a

peaceful and fulfilling society.
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INTRODUCTION: VIRTUES OR/AND RIGHTS?

Virtues or Rights?

We are living in a rights-infatuated time. Not only in business

organizations and labor unions, but also in our schools and neighborhoods, we

hear:

My rights, not my responsibilities.
My rights, not my obligations.
My rights, not the ramifications of my actions.
My rights, and when my selfish lifestyle falls apart, you take the
responsibility, you handle my obligations, you overcome the
ramifications
of my actions.!

Few of us are swprised by this attitude. It is becoming an accepted

view of our ordinary life. ill the field of philosophy, we hear the claim that we

cannot do moral philosophy without rights--"there cannot be an acceptable

moral theory that is not rights-based. "2 When we look into the patterns of

contemporary social ethics, we envisage the heat of rights and litigation fever,

Moral problems are posed, debated, and solved solely by means of a quasi

legal term, "rights." Rights are such a dominant moral currency in our time

that not only problems between one human and another human but problems

between human and non-human subjects are also treated in terms of rights. As

the title of Richard Morgan's recent book indicates, we are living in a "Rights

1 RogerC. Palms, "Rights," Decision, (May 1990), p. 22.
2 J. L. Mackie, "CanthereBe a Right-Based MoralTheory?" in Theories ofRights,

ed. by JeremyWaldron (Oxford: Oxford University Press, 1984), p. 176.
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Industry."3 It is far from my intention to belittle or to undermine the

significance of rights in our moral life. The problem I would like to raise in

this paper is the danger of immoderate practice of rights, that is, individuals'

bullheaded insistence on rights on some inappropriate circumstances may bring

about the danger of "a right to do wrong'f or "rights damnably insensitive. "S

In contrast to the liberal's rights-based morality, Confucians provide a

radically different picture of morality. Being a virtue-based morality, what

Confucianism takes seriously is not rightful claims or self-assertions, but the

virtues of modesty, caring, and benevolence. What the Confucian morality

suggest us is not to stand up like a man qua autonomous being, but to become a

man of excellence (chiin-tzu ~-T-). Unlike the liberal priority of the right over

the good,6 Confucians give the priority to becoming a good person over acting

like a rightful claimer.

Confucians regard self-assertions as inimical to the maintenance of

social harmony, What is deemed primarily important in the Confucian ethical

scheme is not procedural justice or individual rights, but becoming a man of

jen ( i- ). The society that Confucians aim to build is not one that is an

aggregate of self-interested claimers, but one composed of virtuous individuals

who live in harmonious relationship with other members of a community.

Thus, Confucians emphasize the primacy of virtues over rights, the primacy of

substantial justice over procedural justice, and the primacy of the common

3 Richard Morgan, Disabling America:The "Rights Industry" in Our Time (New
York:Basic Books, 1984).

4 See Jeremy Waldron, "A Right to Do Wrong," Ethics, vol. 92 (1981).
5 See MichaelJ. Meyer, "Dignity, Rights, and Self-Control," Ethics,vol. 99 (1989),

p.525.
6 See John Rawls, "The Priority of Right and the Ideas of the Good," Philosophy

and PublicAffairs,vol. 17 (1988).
2



good over rational self-interests. In sum, what Confucianism focuses on is not

a morality of autonomy but a morality of harmony, not a possessive

individualism but an organic holism.

Extremity is found both in rights-based morality and in Confucian

virtue-based morality. As Confucians see it, the virtues of modesty and

benevolence are crucial to keep harmonious relationships with other members

in a community. But, as Feinberg indicates, "not to claim in the appropriate

circumstances that one has a right is to be spiritless or foolish."7 On the other

hand, as liberals see it, having rights is good since it enables us to "stand up

like men."8 However, insistence on rights in some inappropriate circumstances

does not necessarily make us to "stand up like men," but makes us

cold-blooded rights-maniacs. Claiming rights on some occasions does not

display the claimer's dignity; instead, "it reveals his ungoverned rage at what he

sees as a damnably insensitive, confrontational world."9

While a person who never asserts his rights in appropriate circumstances

is morally slavish; a person who is too pushy in asserting his rights, on some

occasions, is morally insensible. "A person who never presses his claims or

stands on his rights is servile, but the person who never waives a right, never

releases others from their correlative obligations, or never does another a favor

when he has a right to refuse to do so is a bloodless moral automaton. "10

7 Joel Feinberg, "The Nature and Value of Rights," The Journal of Value Inquiry,
vol. 4 (1970), pp. 252. Reprinted in Bioethics and Human Rights, ed. by Elsie
L. Bandman and Bertram Bandrnan (New York: University Press of America,
1986), p. 27.

8 Ibid.
9 Michael J. Meyer, "Dignity, Rights, and Self-Control," Ethics, vol. 99 (1989), p.

525.
10 Joel Feinberg, "A Postscript to the Nature and Value of Rights," in Bioethics and

Human Rights,p. 32.
3



Can these two extreme views of morality be reconciled? Is Confucian

virtues-based morality reconcilable with individual rights? In other words, can

Confucianism adopt individual rights in its ethical scheme while preserving the

substantive content of virtues? In turn, can a rights-based morality embrace

communitarian virtues within its ethical scheme without losing its protective

functions, i.e., protecting individual autonomy and liberty against arbitrary

intervention?

Liberty or Common Good?

The controversy over rights-based morality and Confucian virtue-based

morality can be traced back to a deeper origin--different emphasis on liberty

and common good which are the starting points of liberalism and

Confucianism respectively.

Liberalism is a moral or political thesis that takes liberty as the

fundamental source of other values. Liberals contend that all the (moral or

political) values and principles are to be derived from the ultimate source of

liberty. Being committed to the presumption in favor of liberty, liberals

endorse the principle of non-interference. Nobody should interfere with others

without justification; while one can do anything unless he does not interfere

with others. For liberals, the purpose of (criminal) law is merely to prevent

individuals from harming each other. The purpose of morality is merely to

secure more options in action and choice by securing a maximum degree of

non-interference, and nothing more.

Liberals regard all rival visions of life equally as good. As far as one

does not inflict harm on others, and as far as one does not violate others' rights,
4



he may do whatever he wants, he may live his life in whatever way he prefers.

Tolerance is the first virtue of liberalism. Liberals do not want to adopt a

public policy that favors one vision of a life over another. What they solely

count as moral is non-interference or non-harming, What is lacking in

liberalism is a vision of a good life.

In the view of liberals, liberty is undoubtedly an important good in our

troubled world since it provides us with more options and less interference.

However, do more options and less interference promise to bring about a

genuine sense of freedom? Confucians would suggest that more options and

less interference do not necessarily constitute genuine freedom. According to

Confucianism, one may fail to be free, even if open options are provided for

him, unless he can overcome his inner constraints, i.e., lower desires or first-

order desires. What is primarily important in achieving a genuine sense of

freedom, according to Confucianism, is self-overcoming, self-cultivation, and

self-realization. Confucians recommend that we tum our eyes to our selves,

not to external conditions. For example, in archery, if we fail to hit the center

of a target, Confucians recommend that we blame neither the wind nor arrows,

but our selves. Confucius said:

In archery we have something like the way of the superior man.
When the archer misses the center of target, he turns around and
seeks for the cause of his failure in himself. I I

Confucians maintain that genuine freedom can be achieved not by

securing more options, but by overcoming one's lower desires while

11 The Doctrineofthe Mean, ch. XIV.
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spontaneously (as well as intentionally) internalizing community norms,

Confucius said:

At seventy, I could follow what my heart desired, without
transgressing what was right.12

In short, for Confucius, a genuine sense of freedom can be found from a

virtuous and spontaneous conformity to community norms which one believes

to be worthy to follow.

In contrast to the liberal emphasis on individual rights, Confucian

communitarianism gives a central place to the concept of virtues--qualities

necessary for a successful contribution to the good common to all members of

a community. For Confucians, the liberal view of freedom is an impoverished

one, since it provides only a negative sense of liberty without an aspiration to a

good life. Confucius, if he were living in our time, would agree with Michael

Sandel in saying that the liberal view of freedom is "thin" and "devoid of

inherent meaning."13 Confucius would also share with MacIntyre in saying

that the liberal self is disembodied from "narrative history," lacking

"character," and "social identity. "14

Confucian morality is a morality of aspiration. It recommends to us a

type of character that we should endeavor to fashion, a kind of personhood that

we should strive to achieve, a kind of community that we should try to

establish.

12 Confucius, Analects, ll/4.
13 Michael Sandel, Liberalism and the Limits ofJustice (Cambridge: Cambridge

University Press, 1982), p. 175.
14 See Alasdair Maclntyre, After Virtue (Notre Dame: University of Notre Dame

Press, 1984), especially Chapter 6, Some Consequences of the Failure of the
Enlightenment Project.
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However, liberals would doubt whether the Confucian view of freedom

can effectively cope with the "Totalitarian Menace."15 'Whatliberals fear is, as

Isaiah Berlin calls, "monstrous impersonation" which consists in oppressing

actual wishes of men in the name of real selves, on the behalf of a super

personal collective entity, such as a state, a nation, a class, or the march of

history itself.16 According to Isaiah Berlin, the political doctrine of self

realization is the position to ignore the actual wishes of men or societies, to

bully, oppress, torture them in the name of their real selves, in the secure

knowledge that whatever is the true goal of man must be identical with his

freedom--the free choice of his true, albeit submerged and inarticulate, self.17

Against the Confucian self-realization view of freedom, liberals claim

that self-realization is crucial to developing admirable character and to ideal

personhood, but when there are suppressions and tortures, achieving self

realization would be harder, if not impossible. Having a vision of a good life is

a high-order human good; but it would be limited without choice and

opportunity. Being embedded in inherited tradition and received values are

good for the solidarity of a community; but it will be blind without critical

re-examination and availability of options. Becoming a good person and

keeping harmonious relationships with others are crucial to the life of a

community; but what is dangerous is blind conformity, forgetting to re

examine given roles, inherited traditions, and received values.

15 The term "Totalitarian Menace" is Charles Taylor's. See "What's Wrong With
Negative Liberty," in his Philosophy and the Human Sciences (Cambridge:
Cambridge University Press, 1985), p. 215.

16 See Sir Isaiah Berlin, "Two Concepts of Liberty," in Political Philosophy, ed. by
Anthony Quinton (Oxford: Oxford University Press, 1967), pp. 151-2.

17 See tu«, p. 15!.
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On the other hand, against the liberal emphasis of individual rights,

Confucians would recommend that even if rights are an effective means to

protect ourselves from unjust intervention and arbitrary suppression, this

barrier should be removed in some contexts (i.e., when we are facing loving

members of a family or imperilled needies of a community). Recognizing

what rights we have is one thing, but more importantly, recognizing when and

against whom we should exercise those rights is another. Confucians would

maintain that liberal men need excellence of character and a vision of a good

life as preconditions ofpractice of rights.

While virtues need protection and critical re-examination, rights need

moderation and self-restraint. Can Confucian communitarianism include

individual rights in its ethical scheme without incoherence? In tum, can

liberalism allow communitarian virtues within its ethical scheme?

Toward a Coordination of Rights and Virtues,

Liberty and Common good

The purpose of this essay is to reconstruct Confucianism as a rational

communitarianismlf in which Confucian virtues can coordinate with

individual rights without incoherence. To reconstruct Confucianism as a

rational communitarianism, construction and deconstruction of Confucian

morality are pre-requisite.

18 I use the term, "rational communitarianism" to distinguish my thesis from a
"romantic" or "nostalgic communitarianism." In contrast to rational
communitarianism, romantic or nostalgic communitarianism, while revoking the
sense of embeddedness and situatedness of self in a community, does not take
seriously the notions of detachability of self from given roles and the re
examinabilityof received valuesand inherited tradition.

8



First, by construction, I mean systematic understanding of traditional

Confucian morality. Chapters 1, 2, 3, and 4 undertake the constructive

exposition of Confucianism as a social philosophy. Chapter 1 is solely

concerned with an analysis of rights: I inquire into the functional nature,

generic nature, and conceptual nature of rights. Throughout the dissertation,

the concept of rights will serve as a (culturally neutral or value-free)

conceptual tool to understand, evaluate, and reconstruct Confucian and liberal

morality. In Chapter 2, I mainly deal with the received argument that there is

no concept of rights in Confucianism. Through the discussion, I argue that

even if there were no single expression which can be translated by the English

term "rights," Confucian morality clearly recognized those normative positions

and relations which Westerners allude to by using the term "rights." In Chapter

3, I inquire into the Confucian conception of rights expressed in various

classical texts and legal documents in the Confucian tradition. As a conclusion

of this chapter, I characterize the Confucian conception of rights as

role-attached in its generic nature, unequal in its distributive nature, and

welfaristic, paternalistic, and moralistic in its normative nature. In Chapter 4, I

mainly inquire into the question, why Confucianism did not (or could not)

develop the notion of human rights in its ethical scheme. At the end of this

chapter, I argue that the reason that Confucianism did not (or could not)

develop the idea of human rights can be explained by observing the core of

Confucian morality: predilection of harmony, understanding of self as a

relational being, view of society as an extension of the family relationship,

emphasis on overcoming internal constraints over removing external ones,

9



primacy of common good over self-interests, and preference for a morality of

compromise over a morality of autonomy.

The second stage preliminary to the reconstruction, I deconstruct

Confucianism. By deconstruction, I mean critical re-examination of

traditional Confucian morality. Chapter 4 and the first half of Chapter 5 are

mainly concerned with evaluating the Confucian view of self and task of states

in contrast with liberal view. In Chapter 5, I argue that the Confucian view of

self is so rigidly situated in given roles and inherited social status that there was

no sense of detachability in Confucianism--no possibility of re-examining

given roles, inherited traditions, and received values. I also argue that the

Confucian view of society as an extension of family relationships impedes

social mobility and equal distribution of offices, roles, and rights.

Reconstruction is the fmal aim of this essay. By reconstruction, I mean

a rational re-building of Confucian morality as an integrative system in which

virtues and individual rights can coordinate together without cancelling each

other. In the second half of Chapter 5, I suggest a revised picture of a society

which is an integrated form of liberal and Confucian models. I argue that in

this reconstructed model society, both the presumptions committed by

liberalism and Confucianism (i.e., the presumption in favor of liberty and the

presumption in favor of common good) can coordinate together without

conflict. I derive some basic rights and liberty-limiting principles from the

reconstructed model society as legitimate devices for the best maintenance of

society. In chapter 6, I criticize immoderate rights claims or inhumane rights

claims committed by extreme liberalism. Mer examining some leading

human rights theories as the source of immoderate rights claims, I suggest a

10



communitarian conception of rights as an alternative to the liberal conception

of rights. In this chapter, I argue that the generic features of human action, in

the state of nature, cannot be deemed as the source of rights, because rights, to

be deemed meaningful, must be situated in the context of moral relationships.

The inter-personal nature of rights urges us to re-understand human rights not

as rights possessed by natural persons in the state of nature, but as rights

possessed by members in a human community in which rights can be claimed

within the community, by the members of the community, and for the good of

the community. When individual rights are re-shaped as communal rights

rather than as natural rights, "rights against humanity" can be justifiably

rejected by community members as illegitimate rights.

Finally, in Chapter 7, I criticize rights-based morality espoused by some

liberals as a minimalist morality. I argue that the whole realm of morality is

broader than the minimal requirement of due, entitlement, and rights-related

duties. Even if rights are necessary as a minimal requirement in our moral life,

a morally excellent person would go beyond claiming what he is entitled to do.

I conclude the essay by arguing that, to achieve a genuine sense of freedom, the

liberal conception of freedom (as options or non-interference) is insufficient,

What is needed, in addition to rights, is self-mastery, hierarchical ordering of

desires, and overcoming inner-constraints. For this reason, I argue that any

theory that purports to describe and prescribe the whole of human morality

must include both individual rights as a minimally required morality and

virtues as a recommended morality which we should adopt if we want to

achieve a total freedom.

11



CHAPTER I ANALYSIS OF RIGHTS

To understand why liberals take rights seriously and to inquire into

Confucian attitude toward individual rights, it is necessary to consider the

questions, "What are the functions of rights in morality?" and "What's so good

about having rights?" These are questions about functions and values of rights.

To understand the functions of rights more fully, it is also necessary to

consider "What is to have a right?" and "What is the relation of rights with

other moral concepts, such as duty, etc.?" The latter questions are concerned

with the conceptual nature of rights.

1.1 Functions of Rights

Why do liberals take rights so seriously? Why do rights occupy such an

important position in liberal morality when compared with other concepts, such

as duty, goal, and virtue? What kind of unique advantages does the language

of rights have in the realm of morality, in contrast to other moral

considerations? Let us begin by comparing rights with goals. Ronald Dworkin

states:

Individual rights are political trumps held by individuals.
Individuals have rights when, for some reason, a collective
goal is not a sufficient justification for denying them what
they wish, as individuals, to have or to do, or not a
sufficient justification for imposing some loss or injury
upon them.!

1 Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University
Press, 1977), xi.

12



Dworkin, by analogizing rights as trumps, suggests that one distinctive

feature of rights is its strength as a reason to outweigh other moral

•rf t' 'all ili"consrcerauons, especr y ut tanan ones. He suggests that "We might

stipulate....not to call any political aim a right unless it has a certain threshold

weight against collective goals in general."2 What Dworkin maintains here

seems to be descriptively true of most liberal conceptions of rights. As many

rhetorical appeals to rights suggest, rights are strong moral considerations that

generally override utilitarian concerns, such as national prosperity and

collective well-being. Similarly with Dworkin, Nozick also maintains that

rights are properly conceived of as "side-constraints" rather than as goals.3 He

holds that a right provides a stronger moral reason than the goal does.

Why, if not always but most of times, is the consideration of rights

thought to override utilitarian reasons? An answer can be found by observing

the binding force or stringency of rights language. The obligations imposed by

goals are typically conditional or hypothetical imperatives rather than

categorical, in the language of Kant. In contrast, rights (especially, cIaim

rights) impose categorical obligations to the second-party, constraints that

cannot be evaded by any alternative conception of goals chosen by anyone

other than the right-holder. Rights specify who is entitled to receive a certain

mode of treatment and who must act on specific occasions to make the

treatment available. Thus, the definiteness and the bindingness of the logic of

rights makes rights more stringent than goals. It is this imperative or

2 Ibid, p. 92.
3 See Robert Nozick, Anarchy, State and Utopia (New York: Basic Book,

1977), pp. 28-29.
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5

demandingness that Dworkin and Nozick describe rights as "trumps" or "side-

constraints."

After understanding the bindingness of rights language, the question,

"what's so good about having rights?" can be easily answered. A right-holder,

by stringently imposing obligations to the second-party, can secure his

autonomy from arbitrary interventions. Thomas Scanlon states:

[C]oncem with rights is based largely on the warranted
supposition that we have significantly differing ideas of
the good and that we are interested in the freedom to put
our own conceptions [of the goods] into practice.f

According to Scanlon's description, the notion of rights itself

presupposes two things: the plurality of individual goals and freedom to choose

and control one's own conception of the good. Thus, the special function of

rights in morality is to protect individual autonomy: in other words, rights

enable the right-holder to pursue his own goal, by conferring and protecting

decision-making authority, in the discretion of that individual.

In the adversary context of rights, a right-holder's autonomy is protected

through his exercising some sort of nonnative power to control over second

parties. According to Hart,S a right-holder's having control over the second

party's behavior concerning things that seriously affect oneself helps to assure

that others will not intervene in one's life in disturbing or harmful ways. By

conferring a nonnative power to the right-holder to control over second-party's

4 Thomas Scanlon, "Rights, Goals, and Fairness," in Public and Private
Morality, ed. by Stuart Hampshire (Cambridge: Cambridge University
Press, 1978), pp. 93-111.
See H. L. A. Hart, "Bentham on Legal Ri~hts," in Oxford Essays in
Jurisprudence, 2nd ser., ed. by A. W. B. Simpson (Oxford: Clarendon
Press, 1973), pp. 171-201.
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behavior, rights functions to protect individual autonomy necessary for the

rational planning and pursuing of individual long-term projects. Thus, the

strength of rights, in comparison with other moral concepts such as goals and

the good, lies in this mandatory character--bindingness of the obligations it

imposes upon the second-party.

Besides the protection of individual autonomy, rights also function to

protect fundamental interests of individuals by means of imposing stringent

obligations to the second-parties. Jeremy Bentham holds that to have a right is

to be in a position to benefit from another's duty.6 J. S. Mill also holds that

universal moral rights are justified as protections of people's most basic and

shared interests.'

In most of the cases of rights assertion, it certainly seems that rights

provide normative protection of fundamental interests for right-holders. The

protection of fundamental interests that rights provide is especially apparent

when we reflect upon the rhetoric of both natural rights and human rights. The

protection that rights give is of special value to the weak: and the oppressed.

Although the strong and the weak: (or the oppressor and the oppressed), may

press their rights, it is the weak: and the disadvantaged who most often and

most urgently appeal to their rights. It is no accident that the proliferation of

rights assertions has been in connection with the inhumanely ruled (as

especially prominent in the natural rights tradition), in connection with the

politically oppressed and economically disabled (as in the contemporary

6 Jeremy Bentham, .Works, ed. by John Bowring (New York: Russell &
Russell, 1962), ID. 159, 181,220-224.

7 See J. S. Mill, Utilitarianism, ed. by Oskar Piest (London: Collier
Macmillan Publishers, 1957), especially Chapter 5, "On the Connection
Between Justice and Utility."
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human rights rhetoric), and in connection with the powerless and the

defenseless (e.g., blacks, women, fetuses, children, patients, animals, and other

minority groups). The members of these classes fmd themselves confronted on

many occasions with more powerful adversaries or disadvantaged with

inimical agencies. Rights function to protect fundamental interests of

individuals by means of conferring some sort of normative power to the

right-holder and by means of allocating corresponding responsibilities to the

second-party. "The talk: of rights can start a revolution," in other words, "it

encourages the patients [or recipients] of right-infringing actions to feel

resentment, to protest, to take a firm stand."8

In sum, rights characteristically function to protect a sphere of

autonomy and fundamental interests of individuals by providing a nonnative

category that is typically mandatory, definite, and binding.

1.2 Generic Nature of Rights

What are rights? What is to have a right? Alan White in his book,

Rights,9 argues that the notion of a right is so primitive that it cannot be

analyzed by other terms, e.g., claim, power, privilege, etc. He states:

[T]he notion of a right is....as primitive as any of these
other notions and cannot, therefore, be reduced to or made
equivalent to anyone or any set of themJnotions such as
duty, liberty, power, privilege, or claimj.!

8 Richard B. Brandt, "Concept of a Moral Right" The Journal ofPhilosophy,
(1983), 'pp. 44-45.

9 Alan White, Rights (Oxford: Clarendon Press, 1984), pp. 115-132.
10 tu«.p. 173.
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According to White, since the term "a right" is a primitive concept, it

cannot be reduced to or analyzed by concepts other than the term,

"entitlement.t'U However, as often a formal definition tells us nothing other

than a mere tautology, White's key notion--entitlement--tells us merely a verbal

synonym of a right and such the notion is not practically illuminating or

informative. White's definition of a right as an "entitlement" can be criticized

as committed to, what Feinberg calls, a sort of "bureaucratic futility" of a

formal definition. Feinberg states:

[If] we are after a "formal definition" of the usual
philosophical sort, the game is over before it has begun,
and we can say that the conce~t of a right is a "simple,
undefinable, unanalyzable prirrutive." We would be better
advised not to attempt a formal definition of either "right"
or "claims," but rather to use the idea of a claim in
informal elucidation of the idea of a right.12

To avoid the bureaucratic futility of a formal definition, for the purpose

of practical understanding, we had better move to an informal elucidation of

the notion of a right. For this purpose, Feinberg's informal characterization of

rights as "valid claims" is useful.

According to Feinberg, to have a right is to have a claim. Feinberg

states:

[H]aving a claim consists in being a position to claim in
the performative sense, that is, to make a claim to.13

11 Ibid., p. 174. McClosky, by defining a ri~ht as an entitlement, also views a
right as an irreducible primitive. See his 'The Right to Life," Mind, vol. 84
(1975), pp. 403-425 and "Rights--Some Conc~tual Issues," Australasian
Journal ofPhilosophy, vol. 54 (1976), pp, 99-115.

12 Feinberg, Social Philosophy, (New Jersey: Prentice-Hall, Inc., 1973), p. 64.
13 Ibid., p. 65.
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Feinberg, by identifying "having a claim" with "in being a position to make a

claim to," emphasizes that having a right is not having a thing in a nominative

form, but a kind of normative capacity--placing of a person in such a position

by which one can demand things as his own due, not as a matter of the giver's

generosity. Moreover, what is important in the activity of making a claim is

that "making claim to can itself make things happen."14 Thus, according to

Feinberg's perfonnative definition of a right, to have a right is to have a

capacity, or to have a power, or to be in a position to make things happen at the

discretion of the claimant,

The nonnative power of rights lies on the fact that rights represent those

minimum conditions under which human beings can flourish and which ought

to be secured for them, if necessary by force. IS Lawrence Becker states the

nonnative power of rights in this way:

The existence of a right is the existence of a state of affairs
in which one person (the right-holder) has a claim on an
act or forbearance from another person (the duty-bearer)
in the sense that, should the claim be exercised or in force,
and the act or forbearance not to be done, it would be
justifiable, other things being equal, to use coercive
measures to extract the performance required or
compensation in lieu of that performance.16

The close connection between rights and the justifiable employment of

coercion arises from the importance of the interests they are designed to secure,

namely the ulterior interests of individuals.

14 Ibid.
15 John Kleinig, "Human Rights, Legal Rights and Social Change," in Human

Rights, ed. by Eugene Kamenka and Alice Erh-Soon Tay (New York: St.
Martin's Press, 1978), pp. 44-5.

16 Lawrence Becker, Property Rights (Boston: Routledge & Kegan Paul,
1977),p.8.
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We can imagine numerous types of claims: for example, claims to

money, to bread, to repayment, to welfare, or to interests. But, are all these

claims rights? Can we regard all these claims as rights? Those claims, to be

acknowledged as rights, seem to need some sort of qualification. According to

Feinberg, a claim conceded to have no validity is not a claim at all, but a mere

demand. For example, the highwayman demands his victim's money; but he

can hardly make claim to it as rightfully his own.l? According to Feinberg,

claiming is an elaborate sort of rule-governed activity.I8 Thus, what validates

claims is some body of rules.

A man has a legal right when the official recognition of his claim (as

valid) is called for by the governing rules. A man has a moral right when he

has a claim, the recognition of which is called for-not (necessarily) by legal

rules--but by moral principles or by an enlightened conscience.l'' Thus, to be

acknowledged as a right, a claim must be fully validated either by a legal rule

or by moral principles.

Can all the claims validated by moral principles (or legal rules) be

deemed as rights? Can a drowning child, without assignable other's

antecedental (i.e., special) duty to rescue, be thought to have a right to be

rescued? The child's having a valid claim to life, without assignable other's

antecedental duty, does not necessarily mean that he is having a right to be

rescued. Because his having a valid claim to life does not necessarily entail

duties of other people. For a claim to, to be deemed as a right, besides the

requirement of validity, needs one more condition, that is, the second-party

17 iu«, p. 66.
18 Ibid., p. 64.
19 Feinberg, "The Nature and Value of Rights" in Journal of Value Inquiry,

vol. 4 (1970), p. 255 and Social Philosophy, p. 67.
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obligation. Feinberg states, "Having a claim to X is not (yet) the same as

having a right to X, but is rather having a case, consisting of relevant reasons of

at least minimal plausibility, that one has a right to X."20

To be a right, a claim to must correlate with a duty of other people.

Rights (when understood as claim-rights), by definition, logically entail other

people's duties.21 Feinberg calls those claims correlated with duties of other

people "claims against." A claim against is a claim on the specific duty of

some assignable other(s). Hence, to be a right (in a strict sense), there must be

two constituents: a valid claim to and a valid claim against. Feinberg states:

To have a right is to have a claim to something and
against someone, the recognition of which is called for by
legal rules, or in the case of moral rights, by the principles
of an enlightened conscience.22

Can there be rights that do not involve duties of others? In other words,

can there be a right which is constituted by a claim to alone without a claim

against? In some underdeveloped countries, some range of human rights (e.g.,

the right to education and the right to food and shelter, etc.), lack second-party

obligations. Feinberg allows that there is a weaker sense of rights-which he

calls the "manifesto sense" of rights23_-that do not entail duties of other people

because the claim to has not (yet) become practicable on a scale sufficient to

generate a valid claim against. Some types of human rights can be categorized

20 Feinberg' Social Philosophy, p. 66.
21 Feinberg, Social Philosophy, p. 58; lVI, p. 249.
22 Feinberg, "The Rights of Animals and Unborn Generations," in Philosophy

and Environmental Crisis, ed. by William T. Blackstone (Athens:
University of Geor~iaPress, 1974), pp. 43-4.

23 Feinberg, Social Philosophy, p. 67.
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as this type of rights. Feinberg describes the generative procedure of manifesto

sense of rights (or weaker sense of rights) as follows:

A l?erson in need, then, is always 'in a position' to make a
claim, even when there is no one in the corresponding
position to do anything about it. Such claims, based on
need alone, are 'permanent possibilities of rights,' the
natural seed from which rights grow.24

Rights in a manifesto sense can be constituted by partially validated

claims to alone, but full-fledged sense of rights require the conjoinment of

claims to and claims against. In this sense, according to Feinberg's theory,

some human rights are full-fledged moral rights (as far as they are constituted

by valid claims to and claims against); however, others--which Feinberg calls

"manifesto sense" of rights-ere at best proto-rights or potential rights.

1.3 Relation of Rights and Duties

What is the relationship between rights and duties? Do all rights entail

duties? And, in turn, do all duties entail rights? According to Richard Brandt,

rights can be defmed in terms of obligations (or duties), that the difference

between A's right against B and B's duty to A is mainly the difference between

the passivity and the activity of voices.25 If, as Brandt sees it, a right is just a

duty seen from another perspective, then every duty will entail a right and

every right will entail a duty. If this is correct, then, as some critics of rights

argue, no extra content is conveyed by the language of right in place of the

language of duty; in other words, the concept of a right is redundant. For

24 Ibid.
25 Richard B. Brandt, Ethical Theory (N.J.: Englewood Cliffs, 1959), pp. 433

441.
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example, S. I. BelID and Richard Peters write that "Right and duty are different

names for the same nonnative relation, according to the point of view from

which it is regarded."26 Christopher Arnold also questions, "why we need the

double description of a single relation[?]" Arnold concludes that "We can

completely account for any legal relation of protection by eliminating the

language of right in favour of duty."27

When Brandt and his friends (i.e., the redundancy theorists) view the

relation of rights and duties as a single normative relation seen from different

perspectives, they are actually committed to two distinctive but conjunctive

claims:

a) All duties entail rights. and

b) All rights entail duties.

However, if we can refute at least one of the entailments, then the strong

version of rights-duties correlativity thesis will collapse, and so will the

redundancy thesis.

First, let us examine the view that all duties entail rights. To disprove

the thesis, we need only to provide some examples of duties that do not have

correlative rights. One such example is the general duty of charity. For

instance, I have a moral duty to help the poor and therefore have a derivative

26 S. I. Benn and Richard Peters, Social Principles and the Democratic State
(London: Allen & Unwin, 1959), p. 89. Charles Fried also holds that
"Rights are different way of lookmg at the moral absolutes.... Rights
consider the same moral phenomena from the point of view of the victim."
Charles Fried, Right and Wrong (Cambridge: Harvard University, 1978),p.
81.

27 Christopher Arnold, "Analyses of Right" in Human Rights, ed. by E.
Kamenka and Erh-Soon Tay (New York: St. Martin's Press, 1978), pp. 74
86.
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duty to contribute to famine relief. But no one of those recipients can claim my

contribution as his due. I would be non-benevolent by not contributing to

them. Nevertheless, they have no right to assistance from me. This example

shows that not all duties entail rights of other persons, even though such a

correlation does exist for many duties (viz., duties of indebtedness, reparation,

and contract, etc.) In other words, some duties do entail rights, others do not.

Some other instances of duties that do not correlate with rights are duties of

compelling appropriateness whose specimens are duties of perfection, duties of

self-sacrifice, duties of love, and duties of vicarious gratitude, etc.28 If only

some duties entail rights and others do not, then the thesis a), all duties entail

rights, can be dismissed as false.

What about the second type of an entailment? Do all rights entail

duties? If we follow Feinberg's analysis, all rights (in a strict sense, but not in

a manifesto sense), by defmition, logically entail duties of other persons, since

the concept of a right is a conjoinment of a valid claim to and a claim against

assignable others.

However, in the cases of what Feinberg calls rightsin a manifesto sense,

those rights do not have correlative duties. One such example is the (human)

right to education. This right is a claim to the education without conjoinment

of a claim against assignable others' dutiful effort. Thus, the right to education

has no correlative duty until it is called-for-action through social recognition

and practice. Feinberg regards the case where a right is said to exist but in

imperfect correlation with other people's duty as "an extended sense of right"29

28 For a helpful discussion on this, see Feinberg, SocialPhilosophy, p. 63. See
also his "Duties, Rights and Claims," American Philosophical Quarterly,
vol. 3, p. 142.

29 Ibid, APQ, p. 143.
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in contrast to "rights in a strict sense." Such morally endorsed claims to, based

on need alone and without conjoinment of claims against, though they are not

rights in a strict sense (since they are without correlative duties of other

persons), are still important as "ideal directives."30 For, as in manifesto

writers' rhetorical usage of the term "human rights," they powerfully express

certain imperatives of social change in the direction of redressing unsatisfied

needs that ought be recognized by States as potential rights.

The distinction between "rights in a strict sense" and "rights in a

manifesto sense" (or "rights in an extended sense") leads us to have two

distinctive propositions concerning the thesis that all rights entail duties. When

the term "rights" is understood as "rights in a strict sense," then, by definition,

the thesis is to be true. However, when the term "rights" is understood as

including "rights in a manifesto sense," then the thesis b) proves to be false. In

sum, some rights (in a strict sense) entail duties of other people; other rights (in

a manifesto sense) do not have correlative duties.

In any event, by disproving the thesis a), leaving aside the problematic

thesis b), the strong version of rights-duties correlativity thesis-which is a

conjunction of the theses a) and b)--proves to be false. And so does the

redundancy-of-rights thesis.

1.4 Conceptual Analysis of Rights (I): Hohfeld's Analysis

As we have seen, if some rights have no correlative duties and some

duties have no correlative rights, then cases for the tight correlation would be

less common than we think: are. Cases as indebtedness, promise, contract,

30 Feinberg, Social Philosophy, pp. 71-72 and 86; also JVI (1970), p. 255.
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reparation, etc. can be seen as clear examples of tight correlation of rights and

duties}! For one instance, in the case of indebtedness, when A owes

something to B, A has a duty to repay what he owes to the creditor B, and B has

a right to be repaid by the debtor. The debtor's duty and the creditor's right

correlate to each other, and the debtor's duty is his creditor's right seen from a

different vantage point.

Wesley Hohfeld, in his article, Fundamental Legal Conceptions, like

Feinberg, calls the right in a strict sense a "claim." (Hereafter, I will call it a

"claim-right.") Hohfeld, in agreement with Feinberg, maintains that rights in a

strict sense correlate with duties of others. Thus, the correlativity of

claim-right and duty can be expressed as:

A has a claim-right against B with respect to some action
if and only ifB has a duty to A to perform the action.

However, rather differently from Feinberg, Hohfeld notices that what

constitutes a right is not always a claim, but sometimes a privilege (or a

liberty), or a power, or an immunity. In other words, a right can be constituted

by anyone of those four elements: a claim, a privilege (or a liberty), a power,

or an immunity. And each can be called a right (even if a claim-right is the

pre-eminent kind of a right, and the rests are rights in a loose sense.32) What

31 Besides these instances, Feinberg gives other instances in which rights and
duties are tightly correlated, i.e., duties of need-fulfillment, duties of
reciprocation. However, I think, these two instances are problematic to be
the cases for tight correlativity. See his "Duties, Rights, and Claims," in
his Rights, Justice, and Bounds ofLiberty, pp. 133-139.

32 See Wesley Hohfeld, Fundamental Legal Conceptions as Applied in
Judicial Reasoning, ed. by W. W. Cook (New Heaven: CT, 1964), pp. 36,
39.
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correlate with these distinctive senses of rights are such concepts as duty, no

right, liability, and disability.

For example, sometimes when A is said to have a right to do x, what is

really meant is that A is at liberty to do X; i.e., no one has a claim-right that A

not do x. Let us suppose that A and B are walking down the University Avenue

and they both found ten dollars dropped on the sidewalk, they are both at

liberty to grab it. Suppose A gets there first. A's good fortune entails a de facto

interference with the exercise of B's liberty, but B can have no claim-right

against A. Thus, if A has a liberty (what Hohfeld calls a "privilege") to do x,

then B has no right that A not do x. A liberty and no right (in fact, a "no

right. ..not" would be more literally correct but it is too awkward to adopt), like

right and duty, are correlatives. Thus, the liberty/no right correlativity can be

expressed as:

A has a liberty in face of B to perform some action if and
only ifB has no right that A not to do that action.

So far, our discussion gives us two pairs of correlative terms: right/duty

and liberty/no right. Now each member of each pair has its logical opposite.

Thus, if it is not the case that A has a duty to do x, then A has a liberty-right or

is at liberty not to do it. And if it is not the case that A is at liberty to do x, then

A has a duty not to do it. The relation of correlativity and opposition of

right/duty and liberty/no right can be illustrated in the following diagram:33

33 Theodore M. Benditt, Law as Rule and Principle (Stanford: Stanford
University Press, 1978), p. 160.
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right liberty not
~~oduty)

I~I
duty no-right

right...not liberty
"<, ",(no duty not)

I~I
duty not no right...not

(Diagram 1. Correlativity and opposition of right/duty and liberty/no right. In
the diagram, vertical arrows indicate the relation of correlativity, and diagonal

arrows the relation of opposition.)

In addition to claim-rights and liberty-rights, Hohfeld goes on to point

out and label two other advantageous legal relations often called a right,

namely a "power" and an "immunity." A power-right can be explicated as

follows:

A has a power over B with respect to some nonnative
relation if and only ifB is liable to any action imposed by
A.

For example, A as a creditor has a (legal) power to extinguish the debtor(B)'s

duty of repayment by cancelling the debt. In this case, A has the power and B

the liability by virtue of specific provisions of the law.

Finally, a inununity-right can be expressed as the following:

A has an immunity fromB (authority) with respect to some
nonnative relation if and only if B is disable to perform
any action that would change this relation of A.

An immunity is a qualification of or exception to a specific and

established obligation, duty, or liability. The law establishes an obligation, a

liability, and so on, and then it creates exceptions to it in the form of

immunities. For example, in the United States, labor unions and labor leaders
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qua union officials are virtually inunune from torts;34 diplomats are inunune

from getting parking tickets; and legislators are inunune from arrest by police.

In sum, the four types of Hohfeldian correlatives and opposites can be

summarized as in the following diagram:35

~:==:=~~~:::~~~~!~:~::~~l:;~~:::~~~i~;~;::l

l liberty - no right lliberty - duty i
power -- liability power -- disability I
nnmunity - disability mununity - liability I

------------------------------------- -------------------------------~

(Diagram 2. Correlativity and opposition of four senses of "a right. ")

Hohfeld's idea that some senses of rights are constituted by liberties or

immunities rather than claims, seems to challenge Feinberg's analysis of rights

as valid claims. 1, other words, Feinberg's argument that a right (in a strict

sense) always has a correlative duty of others seems to be vulnerable to

Hohfeld's view that the second-party correlates of some rights are disability or

liability rather than a duty. For this reason, some critics argue that Feinberg's

theory has no explicit place for rights constituted in this (Hohfeldian) way,36

In response to this, Feinberg replies that, in his analysis of rights as valid

claims, he intended to account for only one of the four concepts of a right

distinguished by Hohfeld, namely, that which Hohfeld calls a claim-right. And

34 See Roscoe Pound, Jurisprudence, vol. IV (St. Paul: West Publishing
Company, 1959), pp. 144-7.

35 Ibid., p. 36.
36 See Rex Martin and James Nickel, "Recent Work on the Concept of

Rights," American Philosophical Quarterly, vol. 17, no. 3, (1980), p. 169.
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he himself suggests that a full theory of rights should also deal with powers

and immunittes.tl However, Feinberg's restriction of his analysis to Hohfeld's

claim-right alone would severely limit its usefulness in dealing with the generic

as well as the generative nature of rights.

One possible alternative is, as Martin and Nickel suggest,38 to modify

his notion of a claim against to allow second-party disabilities and liabilities as

well as duties. Thus, through a modification, Feinberg's notion of claims

against is to be understood as a conceptual cluster that includes not only

second-party duties, but also disabilities and liabilities. Accordingly, the

notion of a claim to can be understood not only in the narrow sense of a

claim-right, but also as including other Hohfeldian elements, i.e., a valid claim

to a liberty, a power, or an immunity. In this broader sense of claiming, any

and all species of rights can be claimed, affmned, and insisted upon. In this

way, by modifying the notions of a claim to and a claim against, we can still

accept Feinberg's notion of valid claims as a generic nature of rights.

In any event, a right that does not normatively guide the second-party's

behavior is no right at all. However, this guidance need not necessarily be

concerned with a second-party duty. In some types of rights, their conceptual

correlatives are second-party disabilities, or liabilities, or no rights. Thus, by

virtue of Hohfeld's classification of rights, instead of a simple and narrow

version of rights/duties correlativity, we have a more complicated and inclusive

version of a correlativity thesis in which each type of a right has its own

distinctive normative correlative.

37 See Feinberg, "Preface" in his Rights, Justice, and the Bounds of Liberty
(Princeton: Princeton University Press, 1980), xi.

38 Rex Martin and James Nickel, op. cit., p. 169.
29



1.5 Conceptual Analysis of Rights (II):

A Right as a Complex Cluster of Hohfeldian Elements

As we have seen in 1.3, for Hohfeld, a right is viewed as consisting of

one of the four elements, i.e., a claim, a liberty, a power, or an immunity.

Thus, according to Hohfeld, a given right, say a creditor's right to repayment,

consists of a claim to repayment against the debtor. Here, my primary doubt

is: the creditor's right seems to include not only the claim to repayment against

the debtor, but also a liberty (to call or not call for repayment after due date at

the creditor's discretion) and a power (to extinguish the debt or, in the event of

non-payment, to seek remedy or redress) and an immunity (to be protected

from arbitrary or willful breach of the repayment). If my suspicion is correct,

then there is no reason to follow Hohfeld in viewing each right as consisting of

just one of the four elements.

For this reason, Carl Wellman, rather than cut the concept of a right

down to a single Hohfeldian element, suggests that a right is better viewed as a

complex cluster of claims, liberties, powers, and immunities. He puts it in this

way:

A (legal) right cannot be reduced to anyone the
fundamental legal relations Hohfeld distinguished and
deflned..., [N]o isolated legal relation is sufficient to
constitute a legal right. It may be that in some limiting
and degenerating sense an isolated legal claim, liberty,
power, or immunity may be called a legal right. But in the
full and most mearungful sense, it is only some
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combination or cluster of legal relations that constitutes a
genuine legal right,39

But how can an aggregate or collection of Hohfeldian legal positions, each of

which is logically distinct and legally separable from all the rest, constitute a

single right? The response suggested by Wellman is that each right is united

by some central Hohfeldian element. Wellman calls this element the "defining

core" of a right. This core is logically central to the complex cluster of a right

because it, and it alone, defmes the essential content of the right. Every right

contains, in addition to its defining core, associated elements (that is, other

Hohfeldian elements that contribute to the satisfaction of the defining core).

Thus, according to Wellman, when we classify rights as claim-, liberty-,

power-, or immunity-rights, it is to their defining core that we refer.

To use the creditor's example again, the core of the creditor's right to

repayment is his claim to repayment, that is, the duty of the debtor to repay

him. But this legal claim does not exhaust the content of the creditor's legal

right, for the debtor's legal duty in itself is not sufficient to allocate control over

repayment to the creditor. The creditor can legally control performance of this

duty only if the law also gives him the legal power to enforce repayment in

some manner and the power to waive repayment as well. Moreover, all these

legal relations would be empty if the law did not also give the creditor the legal

libertyto accept repayment when offered by the debtor.40

39 Carl Wellman, "Upholding Legal Rights," Ethics, vol. 86 (1975), pp. 52-53.
40 For I!l~re examples of rights as a complex cluster of Hohfeldian elements,

see ibid., pp. 52-53.
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1.6 Summary and Conclusion

Through the discussion, we have seen that rights typically function to

protect the sphere of autonomy and fundamental interests of individuals by

providing a nonnative category that is mandatory, definite, and binding. The

protective function of rights can properly explain the reasons why liberals take

rights seriously and why it is important to have rights in our moral life.

Regarding the conceptual nature of rights, instead of defining a right as

a simple irreducible primitive, I defended the view that a right is a complex

cluster of nonnative positions and relations (i.e., claim/duty,

privilege/no-claim, power/liability, and immunity/disability) identified by

Rohfeld.

Understanding of a right as a complex cluster of nonnative positions

and relations rather than as an un-analyzable primitive concept encapsulates

several important contributions to our future inquiry. First, the relational

understanding of rights can effectively take account of the relationship-based

and role-based morality of Confucianism. Second, the distinction between

claim, privilege, power, and immunity enables us to effectively cope with

Confucian morality that does not explicitly deploy the language of rights.

Third, the relational, as well as the social, character of rights provides us with a

theoretical foothold to reject some human rights theories which derive rights

from the generic features of a single human action. By understanding rights as

a complex cluster of nonnative positions and relations in the context of

claiming and demanding between two parties, we are at a vantage point to

reconstruct a communitarian conception of.rights.
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CHAPTER II NO-CONCEPT-OF-RIGHTS

IN-CONFUCIANISM THESIS AND ITS REJOINDER

2.1 Introduction: Restructuring the Question

As we saw in 1.1, the concept of rights plays various important

functions in morality and law (i.e, stringently imposing second-party

obligations and protecting individual autonomy, liberty, and interests). The

importance of rights in morality naturally invites us to wonder whether ancient

thoughts, specifically Confucianism.! had any notion of a right-a moral

property of agents, as distinct from the moral property of actions--the right or

righteousness. A widely accepted answer that some have given is that

Confucianism does not appear to have any such an idea. This view is based on

several distinct but interrelated claims, such as:

1) No linguistic evidence shows that there has ever been any such

expression which is equivalent to the English term "a right" in the writings of

the Confucian texts, even when they are concerned with questions about justice

and law.

1 By using the term "Confucianism," I refer not only to those written works
which have been authentically classified as Confucian texts, such as the
Analects, the Book ofMencius, the Book ofRites (which includes the Great
Learning and the Doctrine of Mean), and l-Ching, but also to those
practical documents concerned with social institutions and legal rules
which have been legitimately regarded as expressions of the main tenets of
Confucian teaching.
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2) Confucian morality is based on such concepts as role and relationship

rather than autonomy and freedom, so the concept of rights cannot suitably find

home in the Confucian ethical scheme.

3) The Confucian commitment to the primacy of the common good over

individual autonomy, and the primacy of love and mutual caring over

individual self-interests is not compatible with the ethical scheme of the liberal

rights-based morality.

However, these arguments are not sufficient to satisfy some critical

minds. Concerning the first argument, one may ask, "Cannot one have a

recognition of rights, more or less implicitly, without using the term 'a right'?"

Concerning the second argument, one may ask, "Does not role-based morality

also require the notion of a right, since every social role calls for some abilities

rather than others and carries its proper duties and rights?" Regarding the

third argument, one may also ask, "Must not the communitarian morality

embrace some notion of rights to resolve conflicts of interests that may occur

in various inter-personal contexts? More importantly, one may ask, "Should

not a communitarian morality embrace some institutional (or non-institutional)

device (i.e., some range of rights) as a safe-guard to protect the well-being of

the people from the threat of arbitrary power, such as tyranny and

totalitarianism?" If these questions are plausible ones, then we may proceed to

re-examine the no-rights-in-Confucianism thesis to explore whether there was

really no idea of rights in Confucian ethical scheme.

Taking the question, "Was there any conception of rights in

Confucianism?" as our task at hand, I will approach the question rather

differently from received perspectives. Instead of asking about the existence of
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the concept of a right as a nonnative entity, I propose to ask "How did

Confucian thinkers perceive or understand those nonnative (legal and moral)

positions and relations (i.e., claim/duty, privilege/no-claim, power/liability,

and immunity/disability) identified by Hohfeld?" The new question I am

raising is methodologically advantageous in many ways. First, it can avoid

some unnecessary confusions arising from identifying the concept of a right

with the word Ita right." Second, by conceiving the notion of rights as a

complex structure of nonnative positions and relations rather than as a simple

primitive concept, we can effectively cope with identifying and explaining the

Confucian role-based and relationship-based inter-actions. Third, the

complexity of the idea of a right as constellations in terms of Hohfeldian

normative relations will not lead us to a dogmatic conclusion that either there

was the concept of a right or not. Instead of seeking an all-sweeping answer, a

rigid either/or, through the exploration, we will ask rather modestly whether

Confucianism had recognized those nonnative positions and relations that

Westerners describe by using the word Ita right." Let us begin by examining

the claim that there was no concept of rights in Confucianism since there was

no single word that can be translated by the English term Ita right."

2.2 No-Concept-of-Rights-in-Confucianism Thesis (1):

An Argument from Linguistic Fact

Henry Rosemont, in his article, "Why Take Rights Seriously]",

maintains that there was no concept of rights in Confucianism. His claim is

based on the linguistic fact that there was no word for the English term Ita

right It found in ancient Chinese writings. He puts it this way:
35



[Chinese] language not only contains no lexical term for
moral; it also has no terms, for example, corresponding to
freedom' liberty. autonomy, individual, utility, principles,
rationality, rational agent, action, objective, subjective,
choice, dilemma, duty, or rights; and probably most eerie
of all for a moralist, classical Chinese has no lexical item
corresponding to ought---prudential or obligatory.s

Here, Rosemont seems to regard "no lexical item for rights" in ancient

Chinese language in the same light with "no concept of rights" in ancient

Chinese thought. Rosemont, by naively identifying the "concept" of rights

with the single "word" of rights, seems to restrict the meaning of rights too

narrowly. Alan Gewirth acknowledges that a more complex phrase may

signify the concept of a right, even if no single word for it is used. Gewirth

states:

[P]ersons might have and use the concpt of a right
without explicitly havin$ a single word for it; a more
complex phrase might szgnify or imply the concept, such
as that some persons have strict duties toward other
persons, with sanctions for nonfulfillment, or that persons
ought or ought not to be allowed to have or do certain
things.3

H Gewirth is correct, then we can argue that even if the ancient Chinese

language, until the modem adoption of the term "a right (ch'iian-li :f'%'lt';f<lj )"

from the Japanese, did not have a single expression literally translatable by the

English term "a right," the ancient Chinese might have had a working

understanding of the concept expressed in more complex phrases. H this

2 Henry Rosemont, "Why Take Rights Seriously?" in Human Rights and the
World's Religions, ed. by Leroy S. Rouner (Notre Dame: University of
Notre Dame Press, 1988), p. 173.

3 Alan Gewirth, Reason and Morality (Chicago: University of Chicago Press,
1978), p. 99. (my Italics)
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hypothesis is plausible, then all that remains is to find some suitable evidences

for it. On one occasion, Mencius said:

Here is a man who is entrusted with the care of cattle and
sheep of another man. Surely he is obliged to feed the
animals. Ifhe found that this could not be done, should he
return his charge to the owner or should he stand by and
watch the animals die?4

In Mencius' example, the relationship between the owner of the animals

and the entrusted can be explicated by using the tenus "bailor" and "bailee" in

the law of bailment.P A bailment is the relation created through the transfer of

the possession of goods or chattels, by a person called "the bailor" to a person

called "the bailee," without a transfer of ownership, for the accomplishment of

a certain pwpose, whereupon the goods or chattels are to be dealt with

according to the instructions of the bailor.v Certain rights and duties are

attached to the bailor and bailee by virtue of the fact that they are parties to the

bailment relation. In performing the baihnent purpose, the bailee must exercise

due care, or that degree of care which is determined by, and commensurate

with, the particular class to which the specific bailment belongs. The bailee

must at all times exercise good faith 1.'1 carrying out the purpose of the

bailment. The bailee is always liable for the consequence of his negligence,

fraud, or willful wrongdoing. When the bailee fails to perform the due care, he

may be sued by the bailor for loss of, or injury to, the bailed goods. The

4 Mencius, ll/B/4.
5 I am greatly indebted to Dr. Kipnis for his insightful suggestion to adopt the

notion of bailments here.
6 See Armistead M. Dobie, Bailments and Carriers CSt. Paul: West Publishing

Company, 1914), p. 1.
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negligence of the bailee is a fact upon which the bailor's right to recover is

based?

In Mencius' example, whether the situation is a case of a promise

between two friends or a contract between two businessmen, the owner of the

animals (as a bailor) has a claim-right to have them taken care of; and a claim

right to have them turned back when the promised action cannot be performed.

On the other hand, the entrusted (as a bailee) has a duty to take care of the

animals; and a duty to return them to the owner if he fails to perform the

promised action. The entrusted as a bailee also is liable for the consequences

of his negligence, fraud, or willful wrongdoing. Using Hohfeldian terms, the

owner of the animals has a claim-right and a power-right, the entrusted has

corresponding duty and liability. ill other words, the owner of the animals (as a

bailor) is a right-holder; the one entrusted with the care of them (as a bailee) is

a duty-bearer; and the animals are the bailed goods or chattels.

From the analysis, we can notice that, even if the term "a right" is not

used, moral positions and corresponding normative relations of each party have

been clearly defmed and explained in Mencius' passage. ill other words, the

nonnative positions and relations which are described by using the terms

"rights/duty, power/liability" in Western ethical language is apparently implied

by the phrase used by Mencius.

Rosemont, by restricting the concept of a right to a single word, "a

right," neglects the substantive content of rights employed in complex passages

in which each party's nonnative positions and relations are identified and

7 See ibid., pp. 1-46.
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explained. Too much should not be read into the fact that a word in one

language has no single lexicon in another.

My criticism of Rosemont's argument extends to his associated claim

that there were no concepts of duty, ought, obligation, andfreedom, etc. in the

Confucian ethical scheme. Like the case of rights, I think, even if there was no

single expression equivalent to the English term "duty" or "obligation," the

ancient Chinese clearly recognized how to use those deontic modals such as

"must" (which designates the range of obligatory actions), "cannot" (which

designates the range of forbidden actions), and "can" (which designates the

range of permissible actions) in terms of pi (£-) or tang (15" ),pu (::;:v;:) orwu

(w ), and k'o ( CJ) respectively. These deontic modals are a prominent part

of any moral language by which those rule-governed activities such as making

and keeping promises, establishing, exercising, and respecting titles, adopting,

obeying, and enforcing norms are made possible.

Curiously enough, but it might be asked if the Chinese already knew

how to employ such modal pairs and normative relations, why did they not

express those terms in a more abstract and theoretical (or systematic) way as

the Westerners have done? An answer may be found by observing the general

characteristics of Chinese language. On the basis of a study of ancient Chinese

vocabularies, J. Granet observed that Chinese concepts are expressed in highly

concrete form. Nearly all words express particular ideas--forms of existing

things perceived in a particular state. They aim at expressing things by
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individualization and specification rather than analysis and abstractioaf

Hajime Nakamura also similarly notes that the Chinese were little interested in

universals which comprehend or transcend individual or particular instances.

For example, in Chinese there was no word which corresponded to the English

word "die." Instead, various expressions were used to deliver the notion of "to

die." The tenn varies according to the status of the person concerned. For the

Emperor it was peng (J1J:1 ); for the feudal lords it was hung (~ ); for the

grandees, tsu ( 2'F ); for the gentlemen, it was pu-lu ( =-Nll~); and for the

common people, ssu {37E).9

It was perhaps a result of the non-generalizing non-nominalistic

characteristic of Chinese language that the Chinese tradition did not formulate

those modal pairs and nonnative relations in a more abstract terms as the

Westerners have done. In this light, that the ancient Chinese language lacks

the words "rights" and "duty" should not be taken to mean that the ancient

Chinese could not deal with the substantive content of rights and duties.

2.3 No-Concept-of-Rights-in-Confucianism Thesis (2):

An Argument from a Role-Based Morality

To prove the no-concept-of-rights-in-Confucianism thesis, Henry

Rosemont provides another reason. According to him, the Confucian

conception of the self is so closely tied with such concepts as roles and

8 M. Granet, "Quelques Particularites de la langue et de la Pensee Chinoises,"
Revue Philosophique (1920), p. 126. Cf. also Granet, La Pensee Chinoise
(Paris: La Renaissance Du Livre, 1934). Cited in Hajime Nakamura, Ways
of Thinking of Eastern Peoples: India-China-Tibet-Japan, (Honolulu:
East-West Center Press, 1964), Chapter 15, "Emphasis on the Perception
of the Concrete,". pp. 178.

9 The Book ofRites (Li Chi), bk. IT, cra-u hsia.
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relations that its conceptual scheme is incompatible with the concept of rights.

He puts it in this way:

[In the Confucian alternative to the rights-based morality,]
there are no disembodied minds, nor autonomous
individuals.... Where we invoke abstract principles, they
invoke concrete roles.... For the early Confucians there
can be no me in isolation, to be considered abstractly; I am
the totality of roles I live in relation to specific others. I
do not play or perform these roles; I am these roles.
Where is there room for freedom and creativity within this
concept cluster?... [The Confucian moral language] has
no terms....corresponding to freedom, liberty,

"h 10autonomy....or ng ts.

Contrary to Rosemont's observation, the fact that Confucianism is a

role-based morality does not prevent it from having a notion of rights. In fact,

not only in Confucian morality, but in every society, no matter how simple,

there is a diversity of roles or functions; and every role calls for some abilities

rather than others, and carries its proper responsibilities and also its rights. In

every society, everyone, no matter how humble, has some rights and

responsibilities attached to his role. Even the slave is not purely at the mercy

of his master, for there are always customs, ifnot laws, to restrain the master.I I

In regard with this point, Confucianism is not an exception. In

Confucian social order, everyone was regarded as bearing specific roles; and

proper functioning of those roles was considered as contributing to the

common good. As Confucius says, "The ruler must be ruler-like, a minister

must be minister-like, a father must be father-like, a son must be son-like."12

Having a particular role in a social nexus means being involved in a particular

10 Henry Rosemont, op. cit., p,P. 172-180.
11 See John Plamenatz, "DIversity of Rights and Kinds of Equality," in

EqualifJ (New York: Atherton Press, 1967), pp. 70-80.
12 Confucius, Analects, XlIII!.
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relationship with others. Thus, being a ruler (or a minister) means being

involved in a ruler/minister relationship; and being a father (or a son) means

being involved in a father/son relationship. The notion of role refers to such a

special relationship. Inside a role one sees oneself situated in a relationship

with others who also have their parts in the situation. Confucianism recognizes

five basic human relationships (wu-ch'ang or wu-lun xi::m- Zi-f6i1 ):

relationships between ruler/minister, father/son, husband/wife, elder/younger

brother, and friend/friend. And each role-holder was thought as having some

special responsibilities and rights to make the role-performance possible.

The notion of role carries rights in either of two senses: either in the

sense that jobs and services cannot be done properly except by persons who are

entitled to certain rights; or in the sense that rights are attributed or distributed

to individuals who are occupying certain roles as rewards by law or custom.

To mark the distinction between these two kinds of rights, I shall call the first

kind "role-attached rights" which are inherent to the role itself and the second

kind "reward-attached rights" which are titles to the excellent role-performer.

Thus, for example, the Chou kings had a "role-attached right" to distribute

lands to the excellent warlords, and warlords had a "reward-attached right" to

those pieces of land according to their contribution of loyal service.

Rights, when conceived as role-attached rights, are differentiated in

accordance with specific roles and its relation to others. Thus, the major

characteristic of the role-attached rights are, by definition, unequal, in contrast

to the notion of universal human rights.

Confucian morality recognizes role-attached rights and corresponding

duties of other parties in the role-related relationship. For example, in
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Confucian morality. a father has a right (role-attached privilege-right) to

manage the family property. a son has no right to it; a father has a right (role

attached power-right) to arrange his son's marriage. the son is liable to his

father's decision; a father has a right (role-attached immunity-right) against his

son from being sued. the son has a disability to do so.13 As the example

shows. when the role changes. specific rights and responsibilities attached to

the role also vary. (Inequality of Confucian conception of rights will be

discussed with more detail in Chapter Ill, The Confucian Conception of

Rights.)

A role-based morality may be described in two distinct ways: by using

talk of virtues (personal qualities in performing roles. i.e., loyalty. obedience.

generosity, sincerity. etc.), or by using talk: of rights (i.e., claims, privileges,

powers. immunities and corresponding responsibilities). So a role-based

morality may be seen either as a set of rights and responsibilities. or as a set of

goal and excellence in role-performance.I? In this respect, Rosemont's

argument that Confucianism did not have a notion of rights since it is based on

roles and relations is not convincing.

Contrary to Rosemont's argument. Confucianism has had a working

understanding of rights. even if it was quite different from the Western notion

of natural rights or rights of man which are detached from concrete social roles

and relationships. The notion of equal individual rights or universal human

13 See T'ung-tsu Ch'u, Law and Society in Traditional China (Westport:
Hyperion Press. Inc., 1961). especially Chapter I. "Family and Tsu:"

14 Regarding this point. Virginia Held maintams that, "a role may be a set of
rights and obligations, or of goals and competences, or some appropriate
combination." See her "The Division of Moral Labor: Roles." in Virginia
Held, Rights and Goods (Chicago: The University of Chicago Press, 1984),
p.23.
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rights is a particularistic conception of rights developed by modem Western

liberal thought. Human rights are role-detached rights which are thought to be

held equally by everyone qua human being regardless of his social roles and

positions. Even if the Confucian role-based morality did not provide the notion

of universal human rights, it still recognized role-attached rights which are held

by individuals in accordance with the differentiation of roles and its relation to

others.

2.4 No-Concept-of-Rights-in-Confucianism Thesis (3):

An Argument from a Communitarian Interpretation of
Confucianism

The familiar distinction between rights-based morality (as exemplified

in liberalism) and virtue-based morality (as exemplified in communitarianism)

tends to mislead many philosophers to a simplistic view that the concept of

rights is incompatible with the conceptual scheme of communitarianism, since

in the context of an ideal community individuals identify their primary interests

with the good of that community.

David Wong expresses a similar view. According to him, Confucian

emphasis on the common good and harmonious cooperation naturally tends to

preclude any conception of rights from its ethical conceptual scheme. He

argues it in this way:

The dominant morality of ancient Chinese culture is
virtue-centered.... A virtue-centered morality gives a
central place to the concept of a good common to all
members of a community. The common good is made
possible and is at least partially defmed by a way of life in
which all members cooperate to achieve it.... A
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rights-centered morality does not ~ive a central place to
the common good and a shared life. 5

Wong, by contrasting virtue-based morality with rights-based morality,

seems to understand that a virtue-based morality is incompatible with the

notion of rights. Surely, as Wong views, Confucian morality can be

characterized as a virtue-centered morality. However, Confucianism's being a

virtue-centered morality need not prevent it from having a notion of rights.

(Recall my argument in 2.3 that a role-based morality can be described either

in terms of virtue language or in terms of rights and corresponding

responsibilities.) Surely as communitarians describe, when things go

flawlessly in an ideal community whose members are united by affectional ties

and caring relationships, there is ordinarily no need for recourse to rights-talk,

since what is due to the other will be encompassed within the loving or caring

relationship (David Hume similarly has argued that in relations between

members of a family or close friends, there is no place for the concept of

justice)16. But this is no reason for denying that there are such concepts in

their moral relations. If there is no need for rights-talk: where love and

affections are prevailing, it may be because "respectfullove acknowledges the

loved one's rights, forbearing as well as cherishing.t'I? If there is no need for

expression of claims, grievances, and resentment, the characteristic contexts of

"rights-talk," it may be "because no rights are then denied."18

15 David Wong, Moral Relativity (Berkeley: University of California Press,
1984), p. 4. See also p. 153.

16 See David Hume, An Enquiry Concerning the Principles of Morals,
(Oxford: Clarendon Press, 1975), sec. ill, pp. 184-185.

17 Stanley I. Benn, 'Human Rights--for whom and for what?," in Human
Rights, ed. by Eugene Kamenka and Alice Erh-Soon Tay (New York: St.
Martin's Press, 1978), p. 72.

18 Ibid.
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Objections to rights, which are based on a communitarian viewpoint

give rise to an interesting question to us: Can we live without the concept of

rights if we are living in a fully communitarian society in which virtues of

moral sensibility (such as benevolence, sympathy, pity, love, and mutual

caring) flourish? Joel Feinberg calls this imagined Gemeinschaft world (which

has no concept of rights, but is filled with as much virtues as we can imagine)

"Nowaeresville.t'l? In this imagined world, since they have only virtues and

no rights, so they do not have a notion of what is their due; hence they will

never think to complain. Moreover, in this imagined world, since there is no

notion of rights-correlated duties, to be paid debt by debtor is always deemed

not as a matter of repayment of one's due, but as a matter of charity; payment is

always assimilated with tips, a gratuity rather than a discharge of desert. In this

kind of world, there is no moral language by which one can legitimately claim

one's due against the duty-bearer. We cannot but think that something

important is missing or seriously incomplete in the moral language of this

imagined world. As Feinberg questions, "Without rules that confer rights and

impose obligations, how can we have ownership of property, bargains and

deals, promises and contracts, appointments and loans, marriages and

partnership?"20

19 Joel Feinberg, "The Nature and Value of Rights," the Journal of Value
Inquiry, vol. 4 (1970), pp. 243-247.

20 Ibid., p. 247.
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Moral predicates are in fact "relations."21 But relations require at least

two conceptual counterparts--the actor as well as the recipient, the claimant as

well as the obliged, and the demander as well as the demanded. What is

missing in the moral language of Nowheresville is the recipient

language--tenns for the recipient, claimant, and demander. In this society

everybody is a giver or a benefactor. There is neither a claimant, nor a

demander, nor a complainant.

The language of rights provides one the position of being a claimant. A

claimant has the status of making a justified demand to the goods which he is

personally aware against assigned others whose duty it is to fulfill them. What

distinguishes rights from charity is that the objects of rights are owed, as a

strict matter of duty, to individuals for their own sake. Rights are normatively

necessary in that the rights-holder is in a position to make a justified claim or

demand, not merely a request for charity or benevolence, against the duty

bearer.22 In this sense, the concept of rights seems to be indispensable for our

moral life and ethical theory, regardless of social ideals (whether

communitarianism or liberalism) or types of morality (whether virtue-based or

rights-based morality).

After explicating the nonnative necessity of rights in morality, we may

proceed to examine the situations in which people in an intimate relationship

may tum into an adversarial confrontation exemplified in Confucian text. In

one instance, Mencius said to the king Hsiian of Ch'i,

21 See "The Anatomy of an Idea," in Human Rights, ed. by Eugene Kamenka
et. al.,pp. 11-12.

22 For more arguments on the nonnative necessity of rights, see Alan Gewirth,
"Why Rights are Indispensable," Mind, vol. XCV, no. 379 (1986), p. 337.
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"Suppose that a subject of your majesty's were to entrust
his wife and children to the care of his friend, while
himself went into Ch'u to travel, and that, on his return, he
should find that the friend had let his wife and children
suffer from cold and hunger; --how ought he deal with
him?" The king said, "He should cast him off." Mencius
asked, "If the Marshal of the Guards was unable to kee£
his guards in order, then what should be done about it? I

The king said, "Remove him from the office." Mencius
again asked, "If the whole realm of the four borders was
ill-governed, then what should be done about it?" The
king turned to his attendants and changed the subject.23

Here, again, the terms "bailor" and "bailee" are useful to explicate the

nonnative relation between the promisee and the promisor. (Recall the law of

bailments in 2.2.) In Mencius' analogy, the promisor who is entrusted with the

care of his friend's family in his friend's absence is not merely in a position to

give them a charity; but, as a bailee, he is in a position to be responsible and

liable to the care of them. And the promisee, as a bailor, has a right that his

family (the bailed) be cared for by the promisor (or the bailee). The fact that

the family was not cared for is the chief ground for saying that the promisor (or

the bailee) has failed to discharge his duty. The family's receipt of the care

would be the chief reason for saying that he had discharged his obligation. The

family members are expected to receive the care required by the promisor's

obligation as one to be treated in a certain way. The family members are in a

position to be cared for by the promisor. They can act as a claimant: complain

and press their entitled service.

The family, as a beneficiary of the promise, not only can legitimately

press the promised service, they may also refuse the service and thus

effectively release the promisor from his obligation, especially when they can

care for themselves and do not need the service arranged for them by the

23 Mencius, I/B/6
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promisor. This means they may act as having a right to be cared for by the

promisor. A promise is not merely an assurance of a charity. but is to

underwrite any endeavor the other party to the transaction may choose to

launch.24

The case illustrated in Mencius' passage exactly fits Hart's case of a

right ascribed by an act of promise between two friends. In Hart's example,25 a

son extracts a promise from his friend to care for his aged mother in his

absence. Hart argues that the son has a right. The promise is made to him and

he. therefore. has the claim against the friend. The friend's performance is

owed to or due to him. If the promise is not kept. Hart argues. the son is

wronged even if he is not harmed, The promisor. on the other hand. has a

corresponding duty to serve his friend's mother. The friend's obligation arises

from a specific agreement--that he has agreed to care for his friend's aged

mother.

Mencius' example. like Hart's. eloquently shows that even in a

communitarian world (in which members are closely tied with intimate

relationships and communal commitment) adversarial confrontation may occur

whenever the members' wills and interests conflict. And in this adversarial

context. the language of rights and duty effectively contributes to explaining

and identifying the nonnative positions and relations of the parties involved.

Thus. Wong's view that a concept of rights is incompatible with the ethical

scheme of the Confucian virtue-centered morality is not quite correct.

24 More about the rights of third-party beneficiary, see David Lyons. "Rights.
Claimants, and Beneficiaries' in Rights, ed. by David Lyons (Behriont:
Wadsworth Publishing Company, Inc., 1979).

25 H. L. A. Hart. "Are There Any Natural Rights?" in Theories ofRights, ed.
by Jeremy Waldron (Oxford: Oxford University Press: 1984). pp. 81-2.
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2.5 Summary and Conclusion

Through 2.2, 2.3, and 2.4, we have examined the no-concept-of-rights

in-Confucianism thesis. The thesis is composed of three distinctive claims: 1)

Since there was no single expression which can be translated by the English

term, "a right," there was no concept of rights; 2) Since Confucian morality is

based on the concept of role and relationship that there was no room for the

concept of rights; and 3) Since Confucian morality is a virtue-based

cornrnunitarian morality, the concept of rights does not fit its ethical scheme.

Against each of the argument, I have argued that 1) rights can be

expressed in a complex phrase without using a single word "a right"; 2) Role

based morality also requires the concept of rights to make the role-performance

possible; and 3) Communitarian morality also needs the concept of rights to

explain and identify nonnative positions and relations in adversarial contexts.

After rejecting three distinctive claims concerning the No-Concept-of

Rights-in-Confucianism Thesis, we arrived at a conclusion that even if

Confucianism did not use the single expression which may be directly

translated by the English term "a right," it actually had have a working

understanding of nonnative positions and relations which Westerners describe

by using the term "rights." In the next chapter, we will proceed to inquire into

the Confucian conception of rights more in detail.
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CHAPTER III THE CONFUCIAN CONCEPTION OF

RIGHTS

3.1 Confucian Understanding of Rights as Role-Attached Rights

The Confucian understanding of rights, as briefly shown in the previous

chapter, is quite different from a modem Western view both in its scope and in

its content. Especially, in Confucianism, there was no conception of rights that

are held equally by all individuals apart from their social roles and relations as

exemplified in the natural rights tradition and human rights theories of the

West. (I will explain the reason why Confucianism could not develop the idea

of universal human rights in Chapter IV.) While in the modem West most civil

and political rights are thought to be held equally by all individuals apart from

their social roles and relations, in Confucianism rights were allocated

differently according to one's social roles and status in a hierarchically woven

relational nexus.

The Confucian vision of social order consists in three related elements:

1) roles and positions, 2) a hierarchical relationship between these roles and

positions, and 3) a formalized code of behavior (li if,X1) prescribed by these roles

and positions. According to Confucianism, a man is understood functionally ~

as having given roles and positions in a well-established nexus of relationships.

And such social roles and positions are defmed analogously to the structure of

a family. A simple division of basic social roles which is called "five constant

relationships" (wu-ch'ang Xi.1i1; ) includes the relationships between
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ruler/officials, father/son, husband/wife, older/younger brother, and

friend/friend.J Situated in a role, one sees oneself in relation to others who

also have their parts in the relational nexus. The well-being of the social

organism as a whole, according to Confucianism, depends upon harmonious

cooperation among all its functions and each individual's excellent

role-performance. This means that every individual, regardless of the kinds of

role he occupies, has the obligation to perform to the best of his ability those

particular roles in which he is situated. This is expected of him by other

members of the society. A notion of "my station and my duty" was

emphasized by the Confucian theory of rectification ofnames (cheng-ming IE::g

). "The ruler should be ruler-like, the minister minister-like, the farther father

like, the son son-like,"2 as Confucius says. Social virtues arise from

spontaneous and intentional conformity to rules prescribed by these roles.

Individuals who occupy these roles are expected to cooperate in the

relationship which as a whole confers benefits on people--on the members of

the community as a whole. Excellent conformity to the role-expectation

constitutes to the working of the system. The members of each role are

expected to know how the system works and what their expected contribution

is. The end of man's behavior should not be to acquire self-interested

satisfactions or self-directed ends, but to be a model man or an exemplary man

(chun-tzu "JE!;T- ) who excellently performs his assigned roles and lives

harmoniously with other members in a given relational context.

1 It may be worthy to note here that, in the "five basic relationships"
recognized by Confucianism, there was no mention about the relationships
between mother/daughter, father/daughter, brother/sister, or older/younger
sister. This can be explained by the patriarchal character of ancient
Chinese social structure.

2 Confucius, Analects,Xll/Il.
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Li prescribes a set of action-guiding rules and nonnative positions in

accordance with differentiated social roles and relations. Thus, li, as a set of

rules of conduct, denotes all standardized customary noons and positive

morality. In the father/son relationship, for instance, when the father performs

his role excellently and conforms to the expected code of behavior, he may be

praised as benevolent yen (- ) and charitable (tzu 5 ); and when the son

conforms to the expected code excellently and acts sincerely in his relationship

with his father, he may be praised as filial (hsiao ~-) and obedient (kungv» ).

The li, as a prescription of nonnative positions and relations, authorize

rights (i.e., powers, privileges, and immunities in Hohfeldian terms) , and

assign corresponding obligations (liabilities, no rights, and disabilities) to each

individual according to his role and position in a relational nexus. For

example, in the case of the father/son relationship, a father has a privilege to

manage the family property according to his own will, a son has no right to it

(until his father dies);3 a father has a power to arrange the marriage for his

3 In the sphere of a property right, even if the right of property was shared by
the members of a family, the right of management of the property was in
the hands of the father. See Li Chi (The Book 0/Rites), I/13b tr, by Legge,
The Texts ofConfucianism, ed. by Max Muller (Oxford, 1885), vol. Ill, p.
67.
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6

children, a son has a liability to obey his father's decisionrl and while a father

has an immunity not to be sued by his children, a son has a disability to do so.S

As we have seen in the above analysis,li can be viewed not only as the

source of action-guiding rules and norms, but also as the ground of nonnative

positions and relations of individuals in a role-differentiated social nexus. For

the same reason, most of Confucian moral system can be viewed not only as a

system of virtues, but also as a system of (role-attached) rights and

corresponding obligations. Moreover, Confucian moral noons such as

benevolence (jen), righteousness (yi), and reciprocity (shu), etc. should not be

understood as a mere class of virtues in the same light with the Western virtues

such as charity and magnanimity. According to some Western classifications

of ethical norms, moral qualities such as charity and magnanimity are classified

as virtues in that they are beyond the limit of required morality (which are

stringently tied with rights and duties). Thus, according to this view, charity

and magnanimity are deemed as meritorious or supererogatory acts rather than

duties.f In contrast with Western virtues, Confucian moral noons include not

4 In traditional Chinese thought, since the aim of the marriage was to produce
offs.ering to carry on ancestor worship, marria~e itself became more a
family than a personal matter. And smce marnage was a union of two
families, its arrangement depended on agreement between the heads of two
families concerned, not on the personal wishes of the man and women
involved. For a more detailed discussion on traditional Chinese conception
of marriage, see T'ung-tsu Ch'u, Law and Society in Traditional China
(Westport: Hyperion Press, Inc., 1961), especially Chapter Il, "Marriage."

5 COnfuCIUS did not approve of a son's bearmg witness against his farther in
case of a crime. See Analects, 13/4b, tr, by Legge, The Chinese Classics
(Hongkong, 1872), vol. I, Confucian Analects, p. 134. Moreover, a son
who accused his parents acted not only contrary to the principle of
concealment but in a most unfilial manner. A son's accusation of his
parents was severely punished under the law of all dynasties. See T'ung
tsu Ch'u, Law and Society in Traditional China, p. 72.
For example, see Stephen D. Hudson, "Taking Virtues Seriously,"

Australasian Journal ofPhilosophy , vol. 59, no. 2 (1981).
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only the domain of meritorious and supererogatory morality, but also the

required morality--tied with strict rights and duties. In this sense, Western

distinction of morality of recommendation/morality of requirements! cannot

properly apply to Confucian ethics.

The Confucian moral norm jen, for instance, is not only a general duty

of benevolence, but also a special (or role-attached) duty of a person situated in

a specific relationship. Thus, according to Confucian ethics, jen, unlike the

Western virtue of charity or benevolence, in some occasions, is enforceable by

strict moral rule; that is, if one fails to be jen in his relation to others, he is to be

severely punished.8

The Confucian moral norm yi also incorporates many important

characteristics of required morality: i.e., dutifulness in discharging one's

obligation, and rightfulness in respecting other's due, and in recognizing the

limit of one's own desert. For example Mencius says:

To take what is not entitled to is contrary to yi
(righteousnessj.?

7 See Ibid.
8 For example, Mencius' conception of jen is not only a general duty of

benevolence (or an imperfect duty in Kant's term, Le., a duty to rescue the
drowning child who is in no special relationship with the rescuer), but also
is a special (role-related) duty (i.e., a ruler's duty to take care of his
subjects). Thus, for Confucianism, jen is regarded not only as a general
duty but, in some occasions, is regarded also as a perfect duty required by a
strict moral rule. For example, Mencius' justification of regicide of
tyrannies is based on the moral judgement that the ruler who is nk1\ten
(benevolent) and yl (righteous) in relation with his subjects may be . ed.
See Mencius, I/B/2 and V/B/3.

9 Mencius, Vll/N33.
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In this regard, yi has a family similarity with the Western concepts of justicei O

and rights. I I In short, yi is the standard of all human conduct in giving/taking

and advancement/withdrawal, which determines everyone's rights and duties

according to different situations.

3.2 Inequality in Distribution of Rights

One of the major characteristics of role-based morality is the inequality

in allocating rights to different role occupiers. (For example, while an

ambulance driver has a privilege-right to drive 50 m.p.h. in the 25 mile zone,

others do not.) The Confucian conception of rights, as far as it is prescribed by

social roles, is unequal in its allocation (or distribution) to individuals.

Situated in a role-differentiated social nexus, with the hierarchical difference of

social relationships, each individual is thought to hold different rights and

10 Chung-ying Ch'eng interprets yi as a moral norm comparable to the Western
notion of Justice. See his "On Confucius' and Mencius' Views of Justice"
in his Knowledge and Value: Inquiry of Harmony, Truth, and Justice
(Taipei: Lienching Publishing Company, 1981), pp. 349-380. (Written in
Chinese language)

11 Hyung I. Kim argues that an idea comparable to the modem concept of
legal rights can be found in the concept of yi in Confucianism. See his
Fundamental Legal Concepts of China and the West (New York: National
University Publications, 1981), p.93.
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obligations in accordance with his roles and positions.U' For example. a father

has more (and different scale of) rights (in a sense that he enjoys more powers,

privileges, and inununities), a son has more responsibilities (in a sense that he

is to hold more duties, disabilities, liabilities, and no rights). And this

father/son relationship was deemed as the basic model relationship of the

society as a whole. Especially, in the state, the relationship between the

ruler/subjects was regarded analogously to the relationship of father/son. To

rule the state was deemed as an extension of to rule the family.13 The ruler

was called "parent of the people," officials were called "parent-officials." (See

3.4 for more discussion on paternalism.)

Unequal allocation of rights are evidenced not only in the familial

relationship between father/son, but also in the relations between the

ruler/ruled, master/servant, and male/female. In these relations, the status of

the father, ruler, master, and male have legally (as well as morally) dominant

positions over the status of the son, subject, servant, and female respectively.

In other words, while the members of the former category enjoy more

12 Even if Hsun-tzu's thought has been interpreted as a divergent branch of
authentic Confucianism, his following remark eloquently illuminates the
politics of inequality in ancient China. "When distribution is equal, there is
no differentiation. When people have equal power, no one can dominate
all others. When equality prevails, no one can give a command.... It is but
natural that between two men of high rank neither would submit to the
other, and that between two men of low position will have similar wants.
When the supply falls short, struggles necessarily ensue. When struggles
obtain, disorders needs must follow. After disorders, exhaustion will
prevail. As the ancient King detested disorders they therefore adopted
regulations for distribution so that the rich and poor, the nobles and the
commoners, should all have sufficient according to their relative positions.
This is fundamental to the maintenance of livelihood, and is the
explanation of the precept, Order in Inequalities written in Shu Ching (the
Book of Documents)." Hsiin-tzu, Wang Tao P'ien (The Chapter on the
Kingly Way).

13 See, Yen-shin chia-hsiin (Family Instructions of the Yen Family
), Aflb-8a.
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privileges, immunities, and powers than the latter; the latter category have

more Iiabilities, less rights and abilities than the former,

The unequal understanding of rights in Confucianism, when applied to

the penal codes (what historians call "Confucianized laws"14) of all dynasties,

appears in the form of unequal treatment of cases before the law in accordance

with one's social position and relation. Despite the Legalists' insistence on

"equality before the law," such an equality remained unrealized through all

dynasties because of Confucianism's domination of Chinese culture.IS

Inequality before the law is found in the penal codes of all dynasties. In

accordance with the spirit of the lit the codes provide penalties which differ

sharply according to the relative class status of the offender and his victim.

One among countless examples, a son who beats a parent suffers decapitation

14 See Derk Bodde and Clarence Morris, Law in Imperial China (philadelphia:
University of Pennsylvania Press, 1971)t pt. It ch. It sec. S, on "Legalist
Triumph but Confucianization ofLaw."

15 According to Niida Noboru, inequality of individual rights has been
removed gradually through the development of Chinese dynasties. Noboru
observes that the T'ang era already was a period of transition from the
ancient system of slavery to the system of serfdom, and in the later Ming
and the early Ch'ing eras (about seventeenth century), the status distinction
of master and servant was gradually submerged. Thus, according to him.
in the Ch'ing dynasty, the people of the serfdom status had the actual
productive power and they were treated almost as equal with their masters
before the law. Noboru, based on these observations. argues that the
socioeconomic developments in traditional China brought changes in the
social status relations and moved toward the recogmtion of the more
individual rights. See Niida Noboru, Chukoku Hoseishi Kenkyu: A Study
of Chinese Legal History--Laws of Slaves and Serfs, and Law of Family
and Village (Tokyo: Tokyo University Press, 1962)tpp. 101t 173t and 181.
(In Japanese Language) However, in contrast with Nobboru's argument,
we observe that, m the Ch'ing (the last dynasty of traditional China) code,
there still remains three major cate~ories (slaves, commoners, and
officials) of legal and social differentiation, Thus, we may say that, until
the end of traditional China, when compared with modem West, there still
remains immense degree of social differentiation and legal inequality. See
Derk Bodde and Clarence Morris, Law in Imperial China (pennsylvania:
University of Pennsylvania Press, 1967)tp. 34.
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irrespective of whether or not injury results, while no penalty applies to a

parent who beats his son unless the son dies.16 A master, who beat a slave to

death, was not punished; at the same time, a slave who is guilty of scolding his

master was strangled; and a slave guilty of striking his master, whether injury

resulted or not, was beheaded.l? While a male servant having illicit

intercourse with a female family member of the master was punished by death;

a female servant or woman slave did not have a liberty-right to resist any

criminal attack upon her from her master.lf In traditional Chinese law, "in

ordinary cases, women had the right to resist any criminal attack upon them.

However, this privilege did not extend to a female slave or women servant.

The alternative before her seems to have been to submit or to commit

suicide."19

Under the hierarchical social structure as prescribed by Confucian

morality, rights could hardly be allocated equally to every individual apart

from one's social status and relational differences. Instead, rights (especially

when expressed in tenus of privileges, immunities, and powers) were allocated

to individuals unequally according to one's status, role, and relation to others.

The Confucian conception of the self is so fmnly tied to one's role and status in

a hierarchical social nexus that a universal claim of equal rights of man could

not fmd its home in Confucianism. In other words, the power to enjoy one's

personal and public interests was limited and graded in accordance with his

social status and relational differences. In this hierarchical social structure, as

the status of person changes, the right of person accordingly changes.

16 See Ch'u, Law and Society, pp. 24 and 43-44.
17 See ibid., p. 193.
18 See ibid., pp. 199-200.
19 See ibid., pp. 188-200.
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Observed from the viewpoint of a social relational context, the rights of a

person may be said to be the functional limit of personal interests and power in

proportion to the role one plays in the family and the social system of

traditional China. Under such a hierarchical social structure, as long as one

wants to live within the relationship, he is subject to its normative requirements

or expectations even if they may be felt burdensome and unduly restrictive of

freedom of choice or action.

3.3 Rights and Welfare Concerns

Besides the distinguishing marks of role-attachedness and gross

inequality, another significant characteristic of the Confucian conception of

rights is its concern for the welfare of the community. In presenting the

ultimate ideal of Grand Harmony (ta-t'ung ::*:IBJ), the Li chi (the Book ofRites)

states:

When the Great Way prevailed in the world, all mankind
worked for the common good. Men of virtue and ability
were elected to fill public offices. Good faith was
commonly observed and friendly relations cultivated.
People's love was not confined to their own parents and
their own children, so that all the aged ones were enabled
to live out the natural span of their lives; all the young
ones were brought up in the proper way; all the widows
and widowers, the orphans and the childless persons, the
crippled and the sick, were well taken care of; each man
had a defmite work to do; and each woman a home of her
own. The people were loath to let the natural resources lie
undeveloped in the earth; but they did not desire to hoard
riches in their own houses, They were ashamed to be idle;
they did not labor for their own profit. In this way, the
source of all greed was stopped up, and there was no
occasion for the rise of theft and banditry, nor was there
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any need to lock the outer door of one's house. This is
called the "Age of Grand Hannony."ZO

From the quoted passage of the Book of Rites, we can detect the

Confucian's strong commitment to a communitarian social ideal: the concern

for the common good, welfare of the less advantaged, and mutual love and

friendship instead of greedy or fierce claims of self-interests.

The notion of common good can be understood in relation with the

ultimate Confucian ideal of harmony (ho»0 ). The major concern of Confucian

thought is to achieve harmony between man and man, as well as between man

and nature. The Confucian predilection to harmony can be explained by

observing the socioeconomic structure of ancient (or traditional) China In the

ancient agrarian society, man depends upon the nature. What the nature shows

is the prime model of human value. Heaven tt'ien :;R) enriches myriad things

with its rain and light, Earth (ti :tt.!!) nurtures things with its productive power.

Taken together, nature has a "virtue of enrichingness and production (sheng

sheng chin te ¢,*.z~.~ )."ZI In the family, father represents the

benevolence of Heaven; mother, the productive power of Earth. Nature works

harmoniously without conflict. What it shows is the harmonious functioning

of its parts organically without conflicts. Man should model himself after the

harmonious pattern of the nature. Thus, according to Confucianism, modeling

nature (hsiao-t'ien ~ or fa-t'ien 11;;:;R ) was the major source of human

value. In short, the order of nature was the order of man.22

20 u Chi (The Book ofRites), u Yiin P'ien.
21 l-Ching (The Book ofChange).
22 See Mo tsung-san, Chungkuo che-hsiie shih-chiu-chiang

(Nineteen Lectures on Chinese Philosophy), (Taipei: Hsue-sheng Shuchu,
1983), especially chA, "The Characteristics of Confucian System."
(written in Chinese)
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The Confucian ultimate concern for the harmony, in the human realm,

can be understood in two ways, both personally and socially. Personally

speaking, one should live in tune with nature. Thus, according to the

Confucian doctrine of the mean (chung r=p), "too much or too little (kuo pu-chi

,.....
"""-" )" in emotion or desire is in contradiction with the law of

nature.23 One should live in tune with nature by controlling his natural

feelings and desires. In the social domain, one should live in good relations

with others by modeling the harmonious functioning of each part of the nature.

Thus, the end of man's life is both becoming a person who masters himself on

the one hand, and becoming a person who performs his function excellently in

his relational context on the other hand.

When the Confucian ideal of harmony is applied in the socioeconomic

context, it appears in the form of a welfaristic concern for the people. The least

advantaged must be promoted, the most advantaged must be retrenched as

illustrated in the quoted passage of the Book of Rites. Thus, similarly with

Rawls' second principle of justice24, the least advantaged--the young, widows

and widowers, orphans and childless persons, the crippled and the sick--must

be taken care of. When there is no basic livelihood provided for the people,

23 The Doctrine of the Mean (ch. I) states, "While there are no stirrings of
pleasure, anger sorrow, or joy, the mind may be said to be in the state of
equilibrium. When those feelings have been stirred, and they act in their
due degree, there ensues what my be called the state of harmony. This
equilibrium is the ~eat root from which all the human actings in the world,
and this harmony IS the universal path which they all should pursue. Let
the states of equilibrium and harmony exist in perfection, and a happy
order will prevail throughout heaven and earth, and all things will be
nourished and flourish."

24 Rawls maintains that social and economic inequalities are to be arranged so
that they are to be the greatest benefit of the least advantaged. See his A
Theory ofJustice (Cambridge: Harvard University Press, 1971), p. 83.
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Mencius says, moral education and virtuous behavior cannot be expected.25 In

this sense, Confucianism recognizes that a minimum standard of ulterior

well-being is the necessary condition of virtuous human action (while in Alan

Gewirth, both freedom and well-being are considered as the necessary

condition of purposive human action.)26 In any event, the Confucian concern

for the well-being of community, such as the minimal security for the least

advantaged (i.e., widows and widowers, orphans and childless, the crippled and

the sick), each man's having a definite work to do, and each woman's having a

home of her own, is in parallel with some range of positive human rights. The

Universal Declaration ofHuman Rights states,

Everyone has the right to a standard of living adequate for
the health and well-being of himself and his family,
including food, clothing, housing and medical care and
necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances
beyond his control. 27

The welfaristic concern of Confucianism is well exemplified in the

property laws of traditional Chinese legal history. For example, in the sphere

of the law of family property, the right of property was shared by the members

of the family, although the right of management of the property was in the

hands of the farther. It is commonly believed that, under the patriarchal family

25 Mencius says, "The people, if they have not a certain livelihood, it follows
that they will not have a fixed heart. And if they have not a fixed heart,
there is nothing which they will not do, in the way of self-abandonment, of
moral deflection, of depravacy and of wild license. ... In such
circumstances they do not even find it possible to save themselves from
death. What leisure have they to cultivate propriety and righteousness?"
(Mencius, IIM)

26 See Alan Gewirth, "The Basis and Content of Human Rights" in his Human
Ri$hts (Chicago: The University of Chicago Press, 1982), pp. 4-5.

27 Universal Declaration ofHuman Rights, Article 25/1.
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structure, the right of property must be belonged exclusively to the head of the

family. But this conjecture does not fit the actual case of Chinese system. The

right of joint-ownership of property by the members of the family was

expressed in the annotations of the codes of Ming and Ch'ing which say

cohabitants own communally.28 This shows that the family property was the

communal possession of the members of the family. Although the right to

dispose of the property was in the hands of the father, the other members of the

family had the right to the property as communal to the family. In documents

of sales and lease contract of family property since Han times, not only the

father or the eldest son but the fathers and sons and daughters of both parties,

sometimes the grandsons also, of seller and buyer signed the docwnents.29

Furthermore, some evidences show that the disposal of family property by the

arbitrary decision of the father was generally considered uncustomary and was

even called "stolen sale and stolen buying" (or illegitimate acts) among the

farming villagers. 3D In short, as concerns family property in traditional

Chinese law, the principle of exclusive patriarchal right to the management of

the family property was coexistent in practice with the principle of the joint

ownership of the members of the family to the communal property.

28 Ta Ming Lii-Fa Ch'iian-Shu ( *B..ffl"~7;l:;±m ). Also cited in Noboru
Niida, Chukoku Hoseishi Kenkyu (A Study of Chinese legal History), p.
376.

29 See Noboru Niida, ibid., pp. 468-526.
30 See Ibid., p. 371.
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3.4 Paternalism and Legal Moralism

The Confucian emphasis on the benevolent concern for the people's

well-being, with its linkage to strong patriarchal power of the family-head and

the ruler, reveals a strong tendency toward paternalism and legal moralism.

According to Joel Feinberg, there are basically two senses of the word

paternalism: one is "presumptively non-blamable paternalism"; the other,

"presumptively blamable paternalism." Non-blamable paternalism, according

to Feinberg, can be defined as follows:

Presumptively non-blamable paternalism [is a moral
attitude which] consists of defending relatively helpless or
vulnerable people from external dangers, including harm
from other people when the protected parties have not
voluntarily consented to the risk, and doing this in a
manner analogous in its motivation and vigilance to that in
which parents protect their children.U

What Feinberg calls "presumptive non-blamable paternalism" can be

deemed legitimate, since the helpless or vulnerable persons' vital interests are

protected without damaging the protected persons' autonomy. Suitable cases

for the presumptive non-blamable paternalism in Confucianism are found in

Mencius' examples of the benevolent man's rescue of a drowning child32 and

the ruler's benevolent concern for the people as if they have been wounded.33

Similarly with the doctrine of parens patriae expressed in the ancient West,

Confucianism recognizes the ethical principle to protect helpless persons from

harm at the hands of other persons and from external dangers. Parents have a

31 Joel Feinberg, Harm To SeljCOxford: Oxford University Press, 1986), p. 5.
32 Mencius, ll/A/6.
33 Ibid, N /B/20.
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natural duty, in Rawlsian tenn,34 to protect their children from external harms,

and the state can be thought to be a kind ofparentoflast resort.

However, the Confucian ideal of the ruler's benevolent concern for the

people as if they have been wounded, when pushed to the extreme, may lead to

what Feinberg calls presumptive blamable paternalism. Unlike the non

blamable paternalism of governmental or parental protection of helpless, those

who either freely choose to receive the preferred help or those who are no

longer capable of freely choosing anything; the presumptive blamable

imposition of governmental help on unwilling persons who are still quite

capable of deciding for themselves will deprive them of autonomy. Blamable

paternalism can be defined, according to Feinberg, as follows:

Presumptive blamable paternalism [is a moral attitude
which] consists in treating adults as if they were children,
or older children as if they were young children, by
forcing them to act or forbear in certain ways...."for their
own good," whatever their wishes in the matter.35

Unlike the case of non-blamable paternalism, liberals will not accept

the blamable paternalism, since through the act of treating adults as if they

were children, protected persons' autonomy is wronged. For example, in his

work On Liberty, J. S. Mill writes:

34 According to John Rawls, the principle of paternalism can be justified by
putting parents and children behind the veil of ignorance. Being behind
the veil of ignorance, the ideal contractors are deprived of knowledge of
their actual age and so do not know if they are children or parents. To
safeguard their interests in the event they should turn out to be children, the
contractors adopt a principle of paternalism to protect themselves against
their own irrationality and immaturity. See his A Theory ofJustice, p. 249.

35 Feinberg, op. cit.,p. 5.
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That the only purpose for which power can be rightfully
exercised over any number of a civilized community,
against his will, is to prevent harm to others. He cannot
rightfully be compelled to do or forbear because it will be
better for him to do so, because it will make him happier,
because, in the opinions of others, to do so would be wise,
or even right,36

According to Mill, people should be free to make their own mistakes.

Mill maintains that the fully voluntary choice of a rational adult concerning

matters that affect only the individual's own interest is so valuable that no one

else (certainly not the state) has a right to interfere with it. The state must

respect the status of the individual as an independent entity whose sovereignty

over himself is absolute. Individual persons have an absolute right to choose

for themselves to go to hell of their own will. And it is no one else's proper

business or office to interfere.P

For liberalism, when the benevolent concern of the state conflicts with

dissenting will of the people, primacy is to be given to the people's own will,

autonomy, or liberty. The liberal critique of paternalism, thus, is grounded in

an ideal of individual liberty or personal autonomy. In contrast with

liberalism, when benevolent concern conflicts with individual autonomy,

Confucianism seems to give priority to the benevolent concern (of the ruler

over people's self-direction).

In the Confucian social order (as we will see in the next section),

Heaven is the rights-bearer; the ruler, the duty-bearer; and the people, the third

party beneficiary. Thus, the major duty of the ruler is to take care of the

36 See John Stuart Mill, On Liberty (London: W. W. Norton & Company,
1975), pp. 10-11.

37 See Ibid., ch, 1.
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people's well-being on the behalf of Heaven by virtue of his moral power. In

dealing with the well-being of the people, the ruler's love of the people was

considered analogous to a parent's lover for his/her children.38 In the

Announcement to K'ang, it is said:

Act as if you were watching over an infant. If a mother is
really anxious about it, though she may not hit exact~ the
wants of her infant, she will not be far from doing so. 9

Again,

In the Book ofSongs it is said: How much to be rejoiced in
are these pnnces, the parents of the people! When a
prince loves what the people love, and hates what the
people hate, then is he what is called the parent of the
people.40

The analogy of the ruler's benevolent concern for the people to the

parents' love for their own children is clearly paternalistic. But, the ruler's

paternalistic concern for the people's well-being, however benevolent it may

be. is different from respecting the people as adult persons--having rational

capacities to choose their own point of view, their own conception of the good.

There is a presumption, in a Confucian appraisal of a ruler's benevolent

concern for the people, to regard people as vulnerable, defenseless. or impaired

decision-makers. According to liberalism, treating adults as if they were

children (for their own good without consent), even if it is done benevolently.

is blamable. not because people's interests are damaged (or harmed) but

38 See Mencius, I/N4 and I/Bn.
39 u Chi, Ta Hsiieh (The Great Learning), ch. IX.
40 Ibid.• ch, X.
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because people, as persons, are wrongedr) "Deprived of the right to choose

for themselves, they will soon lose the power of rational judgment and

decision. Even children, after a certain point, had better not be treated as

children; otherwise they will never acquire the outlook and capability of

responsible adults."42

Despite the Confucian emphasis of the ruler's paternalistic concern for

the people's well-being, it is hard to find exact cases for "pure paternalism" in

the Confucianized laws of Chinese legal history. In other words, the ruler's (or

the state's) benevolent concern for the people's well-being, when practically

expressed in the actual laws in the Chinese history, appears in the form of

"mixed paternalism." Unmixed or pure paternalistic laws have no motive other

than preventing self-inflicted harms or consented-to harms from others. The

mixed or impure paternalistic laws contain not only the pure paternalistic

motive, but also contain some other accompanying reasons, i.e., the desire to

protect the way of life of a given culture, the aim of maintaining existing

morality, or the motive of protecting patriarchal authority, etc.43

There are at least three reasons why we should interpret the paternalistic

laws of traditional China as a mixed paternalism rather than as a pure

paternalism. First, the notion of pure paternalism presupposes "the rational

and autonomous individual" who holds a rational capacity to choose his own

good. However, the notion of rational autonomy is a relatively late

development of the modern West. Accordingly, the notion of pure paternalism

41 Wrong can be defined as "set back of interests" and harm, "violation of
moral rights." See Joel Feinberg, Harm to Self: The Moral Limits of the
Criminal Law, vol. ill (Oxford: Oxford University Press, 1986), pp. 5-11.

42 Joel Feinberg, "Legal Paternalism" in Paternalism, ed. by Rolf Satorius
(Minneapolis: University of Minnesota Press, 1983), p. 3.

43 See Feinberg, Harm To Self, p. 8.
69



makes its appearance only with the rise of Enlighterunent project of the modem

West.

According to John Kleinig, though talk: of "paternal authority" has a

long history, the term "paternalism" makes its appearance only in the later part

of the nineteenth century. The conceptual shift that marks the modem West,

according to Kleinig, is from a social order and world-view in which

communal and relational categories predominate to one in which "the discrete

individual" holds center stage. The pre-modem (Le., medieval) world-order

was one in which individuals saw themselves primarily as occupants of

preexisting, determinate, and relatively fixed social roles. But with the

emergence of liberal society there came into being the fundamental asocial

conception of man as a rational and independent rather than relational being.

Accordingly, Kleinig argues that the notion of paternalism is a liberal

reconceptualization of the old "patriarchalism.t'H If, as Keinig maintains, the

notion of pure paternalism is inconceivable without the back up of modem

individualism and liberalism, it would be also true in the case of the traditional

Confucianism.

Second, most of the seemingly paternalistic prohibitions in

Confucianism, in fact, contain various justifying grounds other than the pure

paternalistic reason. For instance, the major ground for the prohibition of self-

44 See John Kleinig, Paternalism (Totowa: Rowman & Allanheld Publishers,
1983), pp. 3-4.
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infliction of harms to one's own body was "impiety" or "unfilial"45 rather than

"the good for the self." To inflict harms to one's body (i.e., causing physical

damage to one's own body or committing suicide) was considered as a great

evil since it was considered as an impiety to one's parents and genealogical

ancestors. A child's body was considered as a continuum of his parents.

Causing harms to one's body was not considered as damaging of one's own

good, but as inflicting harms on one's parents. This indicates that inflicting

harms to one's own body was prohibited not soley on the basis of purely

paternalistic ground, but for some other grounds, such as protecting parents'

property (man-power) and preserving the genealogical succession.

Third, the severity of punishment of the violator makes us doubt

whether those prohibitions were really made on the ground of pure

paternalism--on the behalf of the good of the prospective violator. Feinberg

maintains that "whenever the criminal penalty for violating a statue is far more

harmful than the harm to self risked by the offender, it is difficult to explain the

law as an expression ofprotective solicitude toward prospective violators. "46

For example, if a child failed to heed instructions or was impolite, the

parents could appeal to the authorities and make their demands under the law.

A mother, whose son was lazy and did not listen to her advice, asked the

authorities to banish him.47 The parents of a habitual drunkard and trouble-

45 For example, the Book ofFilial Piety states, "The body and its parts, one's
hair and skin, are ~otten from the parents. Not harming them is the
beginning of Filial piety, Cultivating the self, spreading morality and fame
into the future, glorifies your parents and thus fulfills filial piety." Hsiao
Ching ( ~;j~ The Book of Filial Piety), k'ai Tsung Ming n.

46 Joel Feinberg, Harm To Self,~. 17.
47 See Hsing-an hui-lan, I/15b. Cited in T'ung-tsu Ch'u, op. cit., p. 28.
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maker had him banished.48 A son who liked to drink and loaf was prosecuted

by his father and banished.f? When the punislunent for such minor infractions

amounts to banislunent, it is hard to interpret the law as an expression of pure

paternalism. (Imagine that the penalty for smoking one marijuana cigarette is

up to thirty years in prison. Can we still plausibly interpret such law as

expressing paternalism?)50 It would not be irrational to expect paternal laws to

have more gentle penalties than laws with different rationales. Parents, if they

are soley concerned with their children's good, would not resort to a

banishment, "for the harms inflicted are greater than the harms meant to be

prevented, rendering the protective rationale senseless."51

The examples eloquently show that a child's habits of drinking, laziness,

or indolence were prohibited not on a purely paternalistic ground, but for some

other reasons, such as preventing the destruction of family structure, protecting

patriarchal authority, or preserving the way of life.

In fact, this kind of mixed paternalism is closely related with legal

moralism. John Hospers observes that "the full application of legal paternalism

in a society results in legal moralism, the infliction of an entire moral code on a

nation by law."52 Legal moralism is an attitude to prohibit, by law, certain

types of action not on the ground that such actions may cause harm or offense

to others, but on the ground that such actions constitute evils of other kinds,

48 See Ibid., I/82a.
49 See Ibid., I/83a-b.
50 "Sentences of twenty, thirty, forty years--even life imprisonrnent--have been

imposed for the possession or sale of marijuana." Arthur D. Hellman, Law
~ft~inst Marijuana: The Price We Pay (Urbana, Illinois: University of

. ois Press, 1975), pp. 297-8. Cited in J. Feinberg, Harm to Self, p. 377,
note 21.

51 Feinberg, ibid., p. 18.
52 John Hospers, Human Conduct (New York: Harcourt Brace Jovanovich,

Publishers, 1972), p. 390.
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such as a violation of conventional etiquette, drastic change in the prevailing

style of life, depressing drabness or ugliness, graceless conduct, etc.53 The

reasons most commonly advanced for Confucian legal moralism were the need

1) to preserve the received way of life, 2) to enforce prevailing morality, and 3)

to elevate or perfect human character.

Confucian legal moralism is best illustrated in Confucius' antagonistic

attitude against some type of dances and musics. Confucius said:

Ch'i family enjoys watching pa-yi dance in their
courtyard. If this can be tolerated, what cannot be
tolerated?54

Confucius also said:

Follow the calender of the Hsia, ride the carriage of the
Yin, and wear the cap of the Chou, but, as for music, adopt
the shao and the wu. Banish the tunes of Cheng and
plausible men at a distance. The tunes of Cheng are
wanton and plausible men are dangerous.55

Confucius' disapproval of some styles of dress, carriage, music, and

dance does not seem to be based on moral reasons (i.e., preventing harms) but

on the need of preserving the way of life, similarly with the American

prohibition of modem dance, rhythm and blues, and jazz during the 1920's.56

With the hierarchical grasp of ideal social order, to preserve the way of

life, the li provided differentiated restrictions on food, clothing, housing,

domestic animals, attendants, carriages, and after death in coffins, funeral

53 See Joel Feinberg, Harmless Wrongdoing, ch. 28, on Legal Moralism and
Non-grieviance Evils and ch. 29, on Moral Conservatism: Preserving a
Way ofLife.

54 Analects, ID/I.
55 Ibid., XIV/II.
56 See Joseph R. Gusfield, "On Legislating Morals: The Symbolic Process of

Designating Deviance," California Law Review, vol. LVI (1968), p. 69.
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clothes, morning period, and graves in accordance with one's social role and

status. To maintain the social order, these regulations were not only set down

in the li, but they were also enforced by the laws of traditional Chinese

dynasties.

For example, the size and the number of rooms, as well as the design

and decoration of houses were differently regulated according to varying status

of people, i.e., royal family, nobles, officials, and commoners. Common

people were not permitted to use horses or sedan chairs.57 Common people

were not permitted to decorate their hats with gold or jade. The material from

which clothings were made differed according to status. Certain colors were

reserved for official garments, others for those of the common people. Purple,

scarlet, green, and blue were forbidden for common people. Food also was

strictly regulated according to social status. Beef, mutton, and pork were to be

eaten by an emperor, fish by the feudal lords, sheep by the ch'ing, pork by the

tai-fu, fish by the shih, while vegetables were the food for the common

people.58

Persons who violated their assigned style of life were punishable under

the law, the responsibility for making investigations resting usually with an

authorized official.59 Under such a strict legal moralism, only few things were

left to choice; almost everything--food, clothing, house, sex, marriage--was

controlled within the very narrow limits set by the li and law of the land. In

57 When Confucius' most admirable student, Yen Yuan, died, his father asked
that Confucius' carria~e be used as an outer coffin for his son. Confucius
rejected the request, I Because, having followed in the rear of tl!~gr.eater
officers, it was not proper that I should walk on foot." (Analects, Xl{7) ,

58 See T'ung-tsu Ch'u, op. cit., pp. 135-167.
59 See Han-shu (History ofHan), 10/14a, T'ung-hui-yao, 31/17b-18a, Hsing-an

hui-lan, ll/5a-6a. Cited in T'ung-tsu Ch'u, op. cit., p. 153n.
74



Fingarette's language, "Confucius in his teaching in the Analects does not

elaborate on the language of choice or responsibility.... There is nothing to

suggest a decisional problem. "60 (For more discussion on "choice" and

"option," see 4.2, on Negative Freedom and Positive Freedom.)

3.5 No Role-Detached Rights in Confucianism

In the above discussions, we have seen that, for Confucianism,

individual rights were grounded in one's social role and position. These rights

are institutional rights in a sense that they are prescribed and assigned to

individuals by conventional rules and norms, Besides these role-attached

rights, were there any role-detached (or non-institutional or morallrights , in

Confucian ethical thinking?

One major characteristic of a liberal conception of moral rights is its

claim made against the government. For example, the notion of natural rights

is typically claimed against the arbitrary power of the government to protect

individuals' personal security and well-being. Thus, most of the natural rights

can be seen as negative rights derived from the liberal principle of non

interference. In this light, it will be plausible to begin our inquiry by

examining whether there was a claim made against the government, ruler, or

sovereign to eliminate the ill-treatment or suppression for the people's security

and well-being. One possible candidate of the people's right against

government is found from Mencius' defense of people's revolt against

tyrannies. Mencius, in reply to King Hsiian of Ch'i's question about King

60 Herbert Fingarette, Contucius-The Secular As Sacred (New York: Harper
Torchbooks, 1972), p. 18. See also p. 23.
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T'ang's having banished the tyrant Chieh and King Wu's having punished the

tyrant Chou, says:

A man who mutilates benevolence is a mutilator, while
one who cripples rightness is a crippler. He who is both a
mutilator and a crippler is an "outcast." I have indeed
heard of the punishment of the 'outcast Chou,' but I have
not heard of any regicide.v!

The passage quoted above has been taken by various interpreters as

evidence for Mencius' defense of people's moral right to revolt against

tyrannies.62 Indeed, from the passage, we can notice that Mencius clearly

defended the people's punishment of tyrants. However, it is doubtful whether

Mencius really allowed people the "right" to revolt. The text itself does not

deliver any clear evidence for the issue in question.

To understand whether Mencius really did admit people's moral rights

to revolt, it will be helpful to recall Mencius' analogy of the sovereign/subjects

relationship with the promisor/beneficiary relationship quoted in 2.3. In

Mencius' analogy, some interesting questions arise: "Do subjects, as third-party

beneficiaries, have a right against the sovereign?" and "Who is in the position

of a promisee in the relationship between the sovereign and the subjects when

their relationship is analogized in terms of promisor and the third-party

beneficiary?"

When Mencius explains the sovereign/subjects relationship analogously

to the promisor/beneficiary relationship, he does not clearly indicate whether

61 Mencius, IIB/8.
62 For example, see Chung-Shu Lo, "Human Rights in the Chinese Tradition,"

in UNESCO 1949, p. 186.
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the subjects as third-party beneficiaries have a right or not.63 To understand

the subjects' nonnative position and their relation to the sovereign in

Confucianism, it will be helpful here to introduce the notion of Heaven. The

pre-Confucian and Confucian Chinese believed in a moral universe--"Heaven"

(t'ien~)--that is to be reflected in a human order. The ruler was responsible to

Heaven to maintain this bond. In order to fulfill this task he was thought to be

given the Mandate ofHeaven (t'ien ming ~-tfIr- ), which was bestowed upon

him only on the condition that he possessed and retained the necessary moral

quality or moral power (te ~.'5). When he lost the mandate (for his misdeed),

his regime could be overthrown. Virtues or moral power guaranteed morally

correct actions by the ruler and supplied the basis for the acknowledgement of

the ruler's supreme authority by the people. The subjects' well-being, on the

other hand, was to be the ruler's chief concern. Thus, virtues were the

fountainhead of correct policy; fulfillment of the subjects' well-being

legitimized the sovereign's rule.

After understanding the role of Heaven in Confucian political theory,

we are in a better position to understand why Mencius treats the

sovereign/subjects relationship analogously to the promisor/beneficiary

63 In Western ethical theories, according to different theorists, views on
whether the third-party beneficiary has a right or not also vary. For
example, according to H. L. A. Hart, a promisee acquires a right even
when he is not an actual beneficiary, while the third-party who is supposed
to benefit, acquires no right. However, according to David Lyons, being a
beneficiary is sufficient for having a right; since if there is an obligations at
all, the obligation is not owed to the promisee but to the beneficiary; and
also if there is a legitimate claim, it is not the promisee's but the
beneficiary's. Thus, Lyons argues that if there is a right to the promised
service, it is not a promisee's right, but the beneficiary's. See H. L. A.
Hart, "Are There any Natural Rights?," The Philosophical Review, vol. 64
(1955); David Lyons, "Rights, Claimants, and Beneficiaries," in Rights, ed.
by David Lyons (Belmont: Wadworth Publishing Company, 1979).
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relationship. By reconstructing Mencius' analogy, with the help of the notion

of Heaven, the sovereign is in the position of a promisor; Heaven, a promisee;

and the subjects, the third-party beneficiaries. The sovereign was given the

authority to rule by receiving the Mandate ofHeaven to promote the subjects'

well-being. The sovereign's obligation to promote the subjects' well-being is

not merely an instance of a general duty of benevolence. The sovereign's

obligation arises from a specific agreement with Heaven, and it is one he

otherwise would not have. He has agreed to care for the subjects. The subjects

are the ones the promised services are intended to benefit. The subjects are

direct, intended beneficiaries. The subjects are entitled to the well-being

promoted by the sovereign's fulfillment of obligation. The fact that the

subjects are not cared for is the chief reason for saying that the sovereign has

failed to discharge his obligation. And this is the legitimate ground for

overthrowing the regime. (Recall our discussion on the relationship between

Heaven/sovereign in comparison with the relationship between baiIor/baiIee in

2.2.)

According to Confucianism, the Mandate of Heaven is represented in

people's mind. Confucianism identifies the mind of the people with the will of

Heaven. For instance, Mencius says:

The Emperor cannot give the Empire to another.... This is
something could not be brought about by man, but by
Heaven alone.... Heaven sees with the ~es of its people.
Heaven hears with the ears ofits people.

The normative position and relation of people and Heaven in Confucian

political theory can be analogously viewed as the relation of agent(s) and

64 Mencius, V/A/6.
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principal in the law of agency.65 Agency is the legal recognition of the ability

(or power) of an individual known as an agent to change legal relationship of

another, known as the principal, with third persons. Agency is a consensual,

fiduciary relation between two persons, created by law by which one, the

principal, has a right to control the conduct of the agent, and the agent has the

power to affect the legal relations of the principal regarding third persons.

When the principal transfers the power to another person, then the transferee

becomes the agent of the transferor and the transferee then has the power to act

in behalf of the transferor. To create the agency relationship, the principal

must manifest the desire to transfer a power to the agent and the agent must

consent to accept the power.66

In Mencian theory of revolution, Heaven (the principal), by manifesting

its desire to overthrow the tyrannic regime, transfers its power to people (the

agent). Heaven (the principal), by transferring its power to people, permits or

directs people (the agent) to act in behalf of and subject to its desire and

control. People, as agents of Heaven, undertake to act for Heaven and are

controlled by Heaven. The relationships between Heaven, people, and tyrant

can be best understood in the "agency triangle," in which Heaven (the

principal) grants power to people (the agent), by manifestation and consent,

and people use that power in dealing with the tyrant (the third person).

65 I am indebted to Dr. Kipnis for this point.
66 See Introduction to Agency and Partnership, J. S. Covington, Jr. (Austin:

Butterworth Legal Publishers, 1988), pp. 1-4.
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Power
Heaven (the principal) ---------------> People (the agent)

Act

Tyrant
(the third person)

Diagram 1. Relationships between Heaven, people, and tyrant applied to the
law of agency.

As shown in Mencius' analogy, Confucian thinkers have construed the

state as consisting of three distinct parties: the sovereign, subjects, and Heaven.

In this tripartite model of a state, the subjects had no nominal rights whatever

against their sovereign. The sovereign, to be sure, had certain duties to treat

his subjects well, but these duties were owed not to his subjects directly, but to

the Heaven. (The subjects in Hobbes' Leviathan are in a similar nonnative

position with the subjects in Confucianism when considered in relation with

the sovereign. The only difference is that Heaven in Confucianism is replaced

by God in Hobbes.)67

Thus, in this fashion, Heaven is the nominal right-holder, the sovereign

is the duty-bearer, and the subjects are at the same time the third-party

beneficiaries and the agent(s) of Heaven. Thus, while the sovereign was quite

capable of harming his subjects, he could commit no wrong against them. The

only party wronged by the sovereign's mistreatment was Heaven, the promisor

67 See Thomas Hobbes, The Leviathan, especially pt. II, ch. 21.
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of the contract-the supreme moral authority. Thus, in warning the sovereign

of his cruelty to his subjects, Confucian thinkers said, "If one conunits wrong

against the Heaven, there is no other place to ask a pardon,"68 as David did

after killing Uriah, "to Thee only have I sinned. "69

I think that if our interpretation of the tripartite model of a state in

Confucianism is correct, then it will be safer to say that Mencius allowed

people to act as having a right to revolt or to act as an agent of the Heaven,

rather than to say that Mencius directly allowed people the right to revolt. In

this regard, even though Mencius did not directly allow people to have a

(nominal) right to revolt against tyranny, he actually allowed people the power

to overthrow the tyrannical regime on the behalf of Heaven. Lawrence Becker

states, "To say that A has a (legal or moral) right against B is to say that A has

a (legal or moral) claim on an act or forbearance from B--meaning that, should

B fail to act or to so forbear, it would be (legally or morally) justifiable for A to

use coercion to extract either the act or forbearance from B, or compensation

in lieu ofit."70

According to Mencius, a government has an absolute duty of nourishing

the people and maintaining peace and stability in the country, and people are

entitled to welfare and social security. Chung-ying Cheng also observes that

"Mencius took his standards for loyalty as mutual rights and duties that do not

68 Analects, llI/13.
69 The Old Testament, bk. II, Samuel 11. Also cited by Thomas Hobbes in the

Leviathan, ed. by C. B. Macpherson (Harmondsworth: Penguin, 1968), pt.
n, ch. 21.

70 Lawrence Becker, "Three Types of Rights," Georgia Law Review, 13:4
(1979), p. 1198.
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completely belong to relational virtues/T: This can be seen in the following

example:

Mencius said to King Hsiian of Ch'i, "If the ruler sees his
subjects as being as much a part of him as his hands and
feet, his subjects would see their monarch as being as
much a part of them as their hearts. If the ruler sees his
subjects as being as worthless as his horses or dogs, they
would see their ruler as being a stranger on the street. If
the ruler sees his subjects as dirt and grass that can be
arbitrarily stepped upon, his subjects will hate their ruler
as much as they hate their enemies."72

If the government fails in its responsibilities, then the people not only

need not be loyal to it, but also can make a claim against it for restitution.

Mencius says:

The superiors in your State have been negligent, and cruel
to their inferiors; in this situation people could pay him
back by not loving their ruler and superiors and not dying
for their officers. What precedes [from you.] will return
to you again.7 j

As the passage indicates, when the State is in an ideal condition, the

ruler is in a normative position to require people's loyalty and obedience.

However, when the ruler turns out into a tyrant, he loses his legitimate

authority and power. The people's nonnative position also changes; they come

to have no duty and no liability to the sovereign in response to the sovereign's

unfulfilled contract with Heaven. Contract breaches and the duties and

liabilities to which it gave rise are null and void.

71 Chung-ying Cheng, "On Confucian Filial Piety and Its Modernization:
Duties, Rights, and Moral Conduct," Chinese Studies in Philosophy, vol.
20 (Winter 1988-89), p. 62.

72 Mencius, NIB/3.
73 Mencius, I/B/12.
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It is interesting here to compare Mencius' defense of people's revolution

against tyrants with the American Declaration of Independence against King

George m. The Declaration states:

[W]hen a long train of abuses and usurpation, pursuing
invariably the same object evinces a design to reduce them
under absolute despotism, it is their right, it is their duty,
to throw off such government, and to provide new guards
for their future security.... The history of the present King
of Great Britain is a history of repeated injuries and
uswpation, all having in direct object the establishment of
an absolute tyranny over these states.74

The spirit of the Declaration of Independence exactly parallels with Mencius'

defense of revolution against tyrants. The only difference between the two

views is: while Mencius thinks people as the agent(s) of Heaven, the

Declaration directly allows people the right to revolution. The Declaration

states, "all men ....are endowed by their Creator with certain unalienable

rights .... "75

From the above analysis, we can notice that the relation of ruler/people,

i.e., power/liability (in rights language) or benevolence/loyalty (in virtue

language), can turn out to be a relation of no right/no duty and

malevolence/hatred when the sovereign does not fulfill his duty. When the

duties of the ruler are not met, people (as the agent ofHeaven, the principal)

can make a legitimate claim against the ruler to make a restitution. In this

sense, the idea of a moral right (even if the people are not seen as the nominal

74 The Federal and States Constitutions, Colonial Charters, and Other
Organic Laws ofthe United States. Compiled under an order of the United
States Senate by Ben Perley Poore, Clerk of Printing Records,
(Washington: Government Printing Office, 1877).

75 Ibid.
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right-holders), is implicitly embedded in Confucian ethical thought rather

differently from the natural rights tradition of the West.

3.6 Conclusion and Summary

So far, through the discussion, we have noticed that even if there was no

single word which can be translated by the English term "rights," Confucian

ethical theory and moral norms clearly recognized the normative positions and

relations which are described by Westerners by using the term "rights."

However, the Confucian understanding of rights is strikingly different from

that of natural rights tradition. While the Confucian conception of rights can

be characterized as role-attached, institutional (or conventiona!), unequal, and

welfare-oriented, in contrast with the liberal conception of natural rights which

can be characterized as role-detached, non-institutional (or pre-social), and

equal.

In sum, the Confucian conception of rights is distinct in the following

senses: 1) Since all rights were prescribed by social roles and institutional

norms, they were particularistic rather than universal; 2) For the same reason,

there was no conception of non-institutional or pre-social (natural or human)

rights; 3) Rights were unequally allocated to individuals in accordance with

one's social roles and status; 4) Overwhelming emphases were put on

welfaristic, paternalistic, and moralistic concerns rather than on concerns for

individual autonomy and liberty; 5) A strong tendency toward legal moralism

sternly restricted people's choice and options in regard to the style of life and

non-moral domain of behaviors.
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CHAPTER IV WHY THERE WAS NO IDEA OF

UNIVERSAL HUMAN RIGHTS IN CONFUCIANISM?

4.1 Role-Attached Rights and Role-Detached Rights

in Confucianism and Liberalism

As we have observed in the previous chapter, the Confucian

understanding of rights was a role-attached and relationship-based one. In the

Confucian social order, rights were allocated to individuals differently in

accordance with social roles and positions in a hierarchically inter-woven

relational nexus. With the change of one's social role, correspondingly not

only his social position but his rights and responsibilities also will vary. Since

no one can be thought of as being apart from his social roles and relationships,

no single right was conceived apart from roles and relationships. And since

roles and positions were conceived of as in a hierarchical order, individual's

rights also were conceived unequally.

In contrast to the Confucian conception of rights, liberalism recognizes

another set of rights which are held equally by all individuals regardless of

social roles and relationships. And, for liberalism, this notion of individual

rights plays a central part in the justification of political structure and moral

action. For example, it has been declared that everyone has an equal right to

life, liberty, and security of person.! This notion of rights is a role-detached

one in that it is held equally by all individuals simply because they are human

1 The Declaration ofHuman Rights, Article 3.
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beings, regardless of individuals' social roles and positions. Of course

liberalism also recognizes some range of role-attached rights, i.e., ambulance

driver's right to exceed speed limits, police officer's right to lock up criminals,

and the president's right to assign administrators and ambassadors. However,

liberalism recognizes that ambulance drivers and police officers, as well as the

president, can equally enjoy some range of basic rights simply because they are

human beings, regardless of the differences of social roles and positions.

Why did not (or could not) Confucianism recognize such rights which

all persons equally have simply because they are human beings? Answers can

be found by observing the fundamental difference between Confucianism and

liberalism concerning some important background ideas, such as freedom,

dignity, self, and society. The Universal Declaration ofHuman Rights states,

"All human beings are bomfree and equal in dignity and rights."z The notion

of human rights, as stated in the Declaration, reflects several fundamental

ethical ideals of liberalism, such as freedom, autonomy, and dignity. What is

the Confucian attitude toward these fundamental ideas? How does

Confucianism differ from liberalism in conceiving these fundamental ethical

concepts? Answers to these questions will put us in a better position to

understand why Confucianism did not (or could not) develop a conception of

human rights. Let us begin with Confucian understanding of freedom.

2 Ibid., Article 1.
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4.2 Different Emphasis on Positive Freedom and Negative

Freedom in Confucianism and Liberalism

Freedom (sometimes called liberty) is one of the most important social

ideals aimed at by both human rights theorists and liberals. However, the term

freedom is so abstract and vague that without further specification it is either

incomplete or uninformative, Most ascriptions of freedom are best understood

as elliptical, or as abbreviations for some longer expression. To be

informative, there must be specifications of "freedom from what," "freedom to

do (or to be) what," and "whose freedom is at issue."3 The full version of

conceptual elliptical statement about freedom (as a description of a state), to be

complete and informative, must take the triad form indicated in the following

schema:

.,.--_~_-::--_...."...is free from ...,.-__ to do
(or omit, or be, or have) 4

Freedom, when conceived as a desideratum, can be stated in a prescriptive

form:

.,.--_~_-=--_ is to be free from to do
(or omit, or be, or have) '

With regard to the prescriptive schema of freedom, human rights theorists

commonly fill the first blank: with "every human being," and the second blank

with some specific constraints or restrictions. However, concerning the third

blank, they either leave it open or sometimes fill it with rather insignificant

3 On the triadic schema of freedom, see Gerald MacCallum, "Negative and
Positive Freedom," Mind, vol. 76 (1967), pp. 312-34.

4 See J. Feinberg, Social Philosophy, pp. 4-12.
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terms, For example, Roseanne Barr, after she sang the national anthem in

front of the public in a crude way, defended herself by alluding to the right to

freedom of expression. The right to freedom of expression (as stated in the

(Universal Declaration ofHuman Rights, Article 18) can be restated as:

Every human being is to be free from arbitrary
interference with his/her self-expression to do (or be)

What is missing in this statement is the specific content of "free to do

(or be) what?" One may attempt to fill the blank: with "to live like a human

being." However, it seems awkward to say that every human being is to be

free to live like a human being, since every human being is already a human

being whether one wants to be a human being or not. Thus, the solution seems

to be insignificant unless we endow some ideal status to the notion of human

being other than mere biological species of human race.

In response to this, some may want to add that the notion of "human

beings" questioned here is not a mere biological species of human race, but

human persons with dignity deserving some kind of special respect and

treatment. But why do human beings deserve such special respect and

treatment? What might be the common quality of human beings that is the

basis of equal dignity? Are there any universal human quality that deserves

such special respect and treatment?

The concept of human rights focuses on negative freedom, ''freedom

" However, concerning the positive freedom, ''freedom to

___," human rights theory remains silent. The situation is not limited to the

from

cases of civil and political rights (which are usually stated in negative
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terms-Le., rights to non-interference), but also extends to the cases of social

and welfare rights (which are usually stated in positive tenns--rights to other

persons' positive action). In other words, the last blank: of the schema of

freedom is left open even in the cases of positive rights. For example, the

welfare right, specifically in the case of the right to food (Article 25), can be

restated as:

Every human being is to be free from hunger to do (or be)

One may try to fill the last blank with "to do purposive human action" or

"to be a rational autonomous agency.-s According to Alan Gewirth, human

rights are necessary condition of purposive human action. And the purposive

human action is characterized in terms of rational autonomy. Thus, for him, as

far as one's action is rational and autonomous, it is good.6 Human rights are

normatively necessary for us to do pwposive--rational and

autonomous--human action. However, Gewirth's way of filling the blank is

still problematic. A rational autonomous agency may be devoid of substantive

goal or end; and moreover, his action may be contemptible or corrupt. In

Gewirth's construction, the content of "freedom to " is too thin, empty

of telos, devoid of inherent meaning, in Sandel's language."

Theories of human rights, as well as the liberal theory of individual

rights, by leaving the last blank: open, conceives of freedom in a purely

5 See Alan Gewirth, Human Rights (Chicago: University of Chicago Press,
1982), p. 4.

6 Ibid., pp. 4-5.
7 See Michael 1. Sandel, Liberalism and the limits of Justice (New York:

Cambridge University Press, 1982).
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negative way, as nothing but the absence of constraint, and hence as

unconnected with the pursuit of any determinate ends or purposes.

According to liberalism, the last blank: of the schema is better left open.

The specific content of the last blank: is to be filled individually in accordance

with each individual's self-chosen goal or self-directed conception of the good.

According to liberalism, being free is a matter of what it is open to us to do,

whether or not we do anything to exercise these options, leaving aside the issue

of what end we should pursue with these options. Freedom construed by

liberalism is a negative one, using Charles Taylor's words, a pure "opportunity

concept."S

For Confucianism, in contrast to the liberal understanding, freedom is

not an "opportunity" but an "exercise concept'f In other words, for

Confucianism, freedom is concerned with the exercising of control over one's

life rather than mere obtainment of opportunities through the claims of non

interference. Even if all the possible opportunities are provided, one can still

fail to be free for some internal reasons.

According to the Confucian view of self-realization (ch'eng-chi P.X;c. ),

one cannot be said to be free unless conflicts of one's inner desires are fully

mastered; in other words, one may fail to be free, if one is totally unaware of

his potential nature (hsing ·t~ ), or if one is paralyzed by false conceptions of

the good (shan w ), or if one cannot overcome his lower self (chi a). In

Confucianism, providing of options does not guarantee one's genuine freedom.

A man who has fully realized his true self can be free regardless of external

8 Charles Taylor, "What's Wrong With Negative Liberty," in his Philosophy
and the Human Sciences: Philosophical Papers,vol. 2, p. 213.

9 See ibid.
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constraints. For one example, one can be free confronting the external

constraints such as shortage of food, clothing, and housing. As Confucius

says:

Admirable indeed was the virtue of Hui! With a single
bamboo dish of rice, a single ladleful of prink, and living
in his mean narrow lane, while others could not have
endured the distress, he did not allow his joy to be affected
by it. Admirable indeed was the virtue of Hui!lO

One can be free only when he truly realizes his true self by overcoming

the lower self. What matters is internal constraints, not external ones. Instead

of claiming the right to food, clothing and housing (as stated in the Universal

Declaration of Human Rights, Article 23), Confucianism recommends us to

turn our eyes to internal causes. Thus, the Confucian strategy to freedom is

eliminating those internal constraints (viz., lower desires and selfishness)

which are inimical to the self-realization, rather than concentrating on

removing external obstacles.

Confucianism distinguishes two senses of the self (i.e., higher and lower

self), and also two senses of desire (i.e., first-order and second-order desire).

To achieve the self-realization, one must overcome the lower self and lower (or

the first-order) desire. When Confucius says, "Overcome one's self and return

to the u.» the self in question is the lower self which is subject to the material

desires or physical instincts. But when he speaks, "The practice of

benevolence depends on oneself alone, and not on othersl-'," the self in

question is the positive aspect of the self which is identical with ideal

10 Analects, VI/9.
11 Ibid., XIl/A.
12 Ibid.
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personhood. Mencius calls the higher self "the greater part of a man (ta-t'i

*w~ )" and the lower self "the smaller part of a man (hsiao-t'i /J'fl'12 )."

13 According to Mencius, the person who follows the lower self is an inferior

man who is not distinguishable from other animals, while the man who follows

the higher self is a superior man (chiin-tzu ~-:r- ) who is qualitatively

distinguishable from inferior men and other animals. The doctrine of self

realization is metaphysically elaborated by Neo-Confucian moral metaphysics.

Neo-Confucianism, by adopting the metaphysical concepts of "principle" (lim1.)

and "material force" (ch'i m ), defmed the higher self in terms of "the self

which embodies the Principle and Righteousness" tyi-li chib hsing ~,;z.'t~ ),

and the lower self in terms of "the self which is composed of mere material

force" (ch'i-chib chili hsing ~z·t~ ).

According to the Confucian self-realization view of freedom, a mere

liberty to do what one wants (in the absence of external obstacles) cannot be

accepted as a sufficient condition of being free. What is needed is a notion of

significance--some ordering of goals, motivations and desires--an axiological

awareness of higher and lower, noble and mean, good and bad, harmonious and

fragmented. Mencius said:

The parts of a person differ in value and importance.
Never harm the parts of greater importance for the sake of
those of smaller importance, or the more valuable for the
sake of the less valuable. He who nurtures the parts of
smaller importance is a small man; he who nurtures the
parts of greater importance is a greater man.14

13Mencius, VI/NI4.
14 Ibid.

92



For Confucianism, a man's freedom can be hemmed in by internal

obstacles. What is needed for genuine freedom is not merely claim of non

interference, but internal self-control, self-government, and self-reflection.

Thus, Confucius says:

What the superior man seeks is in himself. What the mean
man seeks is in others.I>

And again:

"I do not murmur against Heaven. I do not grumble
against men."16

Confucian concern for the internal constraints rather than external constraints

as a condition of freedom is analogously illustrated in the art of archery. A

superior man, if his shooting is inaccurate, does not blame the external

constraints (such as a bow, arrows, and the wind), but his internal cause.

In archery we have something like the way of superior
man. When the archer misses the center of the target, he
turns around and seeks for the cause of his failure in
himself. 17

On Confucius' VIew, genuine and worthy freedom is found in

unequivocal form in the activities of those members who act spontaneously and

intentionally in accordance with the li and other moral noons that embody the

highest form of human good. Agents and actions who and which are not

virtuous are therefore either unfree or have achieved no better than an

impoverished freedom.

istu«, XV/20.
16 Analects, XIV137.
17 Doctrine ofthe Mean, ch.XIV.
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A man who cares only about food and drink is despised by
others because he takes care of the parts of smaller
importance to the detriment of the parts of greater
importance.lf

In the Confucian ethical system, Freedom = Virtue = spontaneous and

intentional conformity with norms of the community. Once, Confucius in

expressing his achievement of freedom, says:

At seventy, I could follow what my heart desired, without
transgressing what was right,I9

In Confucianism, genuine freedom is freedom situated in the deeply

communitarian sense that agents choose their actions because they are

consonant with community norms that they know to be worthy of acceptance.

Thus, for Confucianism, a full version of conceptually elliptical statement

about freedom, for instance, can be stated as:

Every member of the community is to be free from lower
desires to be a man ofjen.

In contrast to the Confucian way of filling up of the last blank with a

thick conception of the good, liberalism as well as human rights theories, by

conceiving freedom as an opportunity concept (or as a mere absence of

external interference), leaves the last blank open. For them, the last blank is

better left open as a moral space for a rational autonomous agency; it must

remain independent of the sphere of social control. "To invade that preserve,

however small," Isaiah Berlin maintains, "would be despotism."20

18Mencius, VI/NI4.
19Analects, 11/4.
20 Isaiah Berlin, "Two Concepts of Liberty," in Political Philosophy, ed. by

Anthony Quinton (Oxford: Oxford University Press, 1967), p. 145.
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The liberal's strongest motive for defending the negative concept of

freedom is the "fear of the Totalitarian Menace."21 What liberals have always

deplored was the totalitarian manipulation of individuality. For liberalism, to

ignore the actual wishes of men (including what Confucians call lower desires

or first-order desires) in the name of "true self' leads to a "monstrous

impersonation."22 Based on the fear of the "Totalitarian Menace" and the fear

of "monstrous impersonation," liberals as well as human rights theorists would

ask, "Can the Confucian conception of freedom cope with the Totalitarian

Menace?" "Are external constraints really so trivial as Confucianism

conceives?" At the same time, Confucians may ask, "Isn't the liberal

conception of freedom an impoverished one in that it has no substantive

content of positive freedom (freedom to I?"

4.3 Equality and Human Dignity

in Confucianism and Liberalism

Confucianism also diverges from liberalism in construing the ultimate

ideal of human dignity. One outstanding feature of liberal political rhetoric is

the strong tendency to link human dignity with individual rights. Kant

observes that "the dignity of humanity in us" provides us with a duty that we

not "suffer [our] rights to be trampled underfoot by others with impunity."23

21 Charles Taylor, op. cit., p. 215.
22 Isaiah Berlin, op. cit., p. 151.
23 Immanuel Kant, The Metaphysical Principles ofVirtue (1797), tr, by 1. W.

Ellington (Indianapolis: Hackett, 1983), pp. 98-99.
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Similarly, the Declaration of Human Rights advocates that all human beings

are equal in dignity. Ronald Dworkin also argues that government must treat

people with equal concern and respect. Ronald Dworkin states:

Government must not only treat people with concern and
respect, but with equal concern and respect. It must not
distribute goods or opportunities unequally on the ground
that some citizens are entitled to more because they are
worthy of more concern. It must not constrain liberty on
the ground that one citizen's conception of the good life of
one group is nobler or superior to another's.24

Why must government treat people with equal respect and concern

leaving aside the manifest difference of each individual's virtues and merit?

Why must we treat some contemptible and greedy persons in the same light

with some virtuous and noble persons? What is the universal quality of human

beings by which everyone deserves equal concern and respect?

The concept of a right, when understood in terms of a complex structure

of normative positions and relations identified by Hohfeld (1.4), does not

involve any idea of equality or human dignity. Nothing in the concept of rights

itself requires that they should be equal. In a feudal society, a person's rights

are entirely dependent upon his merit, social role, and position. And even in

the contemporary society, different sets of roles requires different sets of rights

and corresponding obligations. These rights are contingent on the proper

fulfillment of social roles. However, the notion of human rights, by definition,

embodies the fundamental ideal of equal dignity of human beings apart from

one's merit and social role.

24 Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University
Press, 1977), pp. 272-273.
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Why should we treat all people equally in the face of manifest inequality

of virtues and merits? Margaret MacDonald construes the statement,

"everyone is equal in dignity and rights" neither as a tautological (or analytic)

nor as an empirical (or a contingent) truth, but as a mere expression of value

which announces "This is where I stand."25 Thus, if Macfsonald is correct,

statements about equality in dignity and rights are assertions of what ought to

be as a result of human choice.

Feinberg similarly notes that "In attributing human worth to everyone

we may be ascribing no property or set of qualities, but rather expressing an

attitude--the attitude of respect--toward the humanity in each man's person."26

We grade persons according to their virtues, character-traits, abilities, and other

valuable qualities. However, the concept of equal dignity, in construing that

every human--regardless of one's merits and role--must get equal treatment is

not a grading concept at all. It is rather an "attitude" to choose a side, to take a

"human point of view. "27 And this attitude "is not grounded on anything more

ultimate than itself, and it is not demonstrably justifiable."28

Did Confucianism have an "attitude" of equal human dignity? In the

previous chapter we have observed that the Confucian understanding of rights

was a role-attached one; no single right could be conceived apart from specific

social roles and positions. Does not this fact hinder Confucianism from having

an attitude of equal human worth, since the notion of equal human worth itself

25 Margaret MacDonald, "Natural Rights," In Theories ofRights, pp. 23-35.
26 J. Feinberg, Social Philosophy, p. 94.
27 Bernard Williams, "The Idea of Equality," in Philosophy, Politics, and

Society, ed. by P. Laslett and W. G. Runciman (New York: Barnes &
Noble, Inc., 1962), p. 115.

28 Feinberg, Social Philosophy, p. 94.
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is already detached from concrete social roles and positions? However, it will

not do so.

It is important here to distinguish the concept of role-detached rights

from role-detached morality. One may not have role-detached rights, but one

still can have a role-detached morality. (It may be helpful to recall the

Confucian construction of people's nonnative position against the state

discussed in 3.4. People, according to Confucianism, had no nominal rights

against the government. However, they could make a legitimate claim against

the tyrannic government as a third-party beneficiary and also as a proxy of the

Heaven, even if not as a nominal right-holder.)

ill one occasion, in advocating the role-detached moral reason, Mencius

said:

When men suddenly see a child about to fall into a well,
they all have a feeling of alarm and distress; not to gain
friendship with the child's parents, nor to seek the praise
of their neighbors and friends, nor because they dislike the
reputation. From such a case, we see that a man without
the feeling of commiseration is not human at all.29

From the quoted passage of Mencius, we can notice that my feeling of empathy

and sympathy when I see a stranger in danger of drowning is a role-detached

morality (if it is a morality at all)30_-detached from my concrete social role and

relationship with the drowning child. Mencius' assertion that "a man without

the feeling of commiseration is not a human at all" is not a tautological (or

analytical) nor empirical (or contingent) truth, but an expression of "attitude"

or "human point of view." In this sense, Confucianism, like human rights

29Mencius, ll/A/6.
30 Kant would reject Mencius' account of empathy and sympathy as a part of

morality for the same reason he rejects Hume's.
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theorists, takes a side with attributing equal concern to every human. (For this

reason, it is quite understandable why many scholars often interpret

Confucianism as humanism.w) If Confucianism had already embraced an

attitude of equal human worth in its ethical scheme, why could not it further

develop it into a theory human rights?

I think, what makes Confucianism diverge from human rights theory is

not its lack of a "human point of view," but rather its different understanding of

substantive content of human worth and its means to perpetuate this specific

conception of human worth.

While, for liberalism and human rights theory, human beings are worthy

because "all men have a point of view of their own";32 for Confucianism, a

human is worthy because all men are morally perfectible. While liberalism

conceives of human worth in terms of rational autonomy; Confucianism

conceives of human worth in terms of moral perfectibility of personhood.

The idea of human dignity in the liberal tradition expresses a nonnative

attitude of respect for rational autonomy, the capacity of persons to be, in

Kant's memorable phrase, "free and rational sovereigns in the kingdom of

ends. "33 Alan Gewirth, along with the Kantian tradition, employs the capacity

for purposive agency as the ground for countenancing the notion of equal

human worth. According to Gewirth, rational autonomous agents consider

their own purposes as "good" and thus, are committed to accepting as good the

"necessary conditions" which make both actions and the achievement of

31 For example, see Tu Wei-ming, Humanity and Self-Cultivation: Essays in
Confu.cian Thought, (Berkeley: Asian Humanities Press, 1979).

32 J. Femberg, SocialPhilosophy, p. 93.
33 See Immanuel Kant, Foundations oftheMetaphysics ofMorals, tr. by L. W.

Beck (New York: Liberal Arts Press, 1959), p. 53.
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pwposes possible. Gewirth construes that freedom and well-being comprise

the necessary conditions for purposive human action. A need for freedom and

well-being, when expressed by the pwposive agent himself, is prescriptive and

thus contains the normative element necessary to transform these necessary

goods into "prudential rights." These rights become human rights through the

principle of universalizability; since purposive agency is a sufficient

justification for having a right to freedom and well-being for the agent himself,

all other pwposive agents are equally deserving of these rights.34

In contrast to the liberals' grounding of human worth on the capacity of

a rational autonomous agency, for Confucianism, a human is worthy not

because he can have his own point of view, but because he can become morally

perfect through self-cultivation. Everyone is thought to be potentially

perfectible through self-cultivation and self-mastery. Everyone is potentially

capable of becoming a sage like Yao and Shun.35 For Confucianism, the

notion of human worth lies in the very ideal of human perfectibility--to become

a sage (sheng-jenWLA.) or an exemplary person (chiin-tzu -;g;-=p- ).

Different understandings of human worth in Confucianism and

liberalism naturally lead the two moralities to employ different means (or

method) to support the ideal of human worth. While liberalism supports the

ideal of human worth by means of respecting other's rights as one's own,

Confucianism by means of concern for other's well-being as one's own.

Confucius says:

34 See Alan Gewirth, "The Basis and Content of Human Rights" in Human
Rights (Chica*o: University of Chicago Press, 1982), pp. 41-78.

35 Mencius said, 'In what way should people different from the other people?
Even Yao and Shun were the same as anyone else." Mencius, N/B/32.
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A benevolent man helps others to take their stand in so far
he himself wishes to ~et his stand, and §et others there in
so far as he himself WIshes to get there.3

Respect is distinct from concern. By respecting others' rights, one sees

others' points of view equally worthy as his own. Contrastingly, by being

concerned about other's well-being, one is benevolently disposed to see others'

good as his own. A person may be treated with respect while his well-being is

seriously harmed, (For example, I may respect my son's autonomy to smoke

without caring about his health.) Conversely, a person may be treated without

respect due to him as an autonomous agency even if his well-being is

deliberately promoted and nothing is done to cause him harm or suffering.

(For example, I may deliberately prohibit my son from smoking. In so doing,

even if I did not respect my son's autonomy, his well-being is promoted.)

Confucianism does not take account of the institution of individual

rights as a proper means to promote the ideal of human worth. What

Confucianism values are caring rather than respecting, well-being rather than

self-directedness, communitarian virtues rather than individual rights.

For Confucianism, human worth can be achieved not by obtaining

certain rights, but by fully realizing one's higher self. For self-realization, what

is needed is self-overcoming (or inner cultivation) on the one hand, and caring

and nurturing (or outer cultivation) on the other hand. Mencius' analogy of

moral development of personhood to a plant growing is illuminating. The

structure of the adult plant is implicit in the seed and, except for deprivation, is

not changed by environment. Likewise, according to Confucianism, the raw

36Analects, VI/30.
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impulse of a person naturally grows into sage-like behavior, consistently and

perfectly moral, when allowed full development. Mencius said:

The heart of compassion is the seed of benevolence; the
heart of shame, of dutifulness; the heart of courtesy and
modesty, of propriety; the heart of right and wrong, of
wisdom. Man has these four seeds just as he has four
limbs. For a man possessing these four seeds to deny his
own potentialities IS for him to cripple himself; for him to
deny the ~otentialities of his prince is for him to cripple
his prince. 7

To complete one's potentialities (hsing .~~ ), self-cultivation from inside,

and care and nourislunent from outside are needed. Nourishment and care of

the seed may vary according to situation and environmental conditions.

Likewise, the means to supporting human perfection also varies according to

situational and contextual difference. There is no universal equal measure for

supporting human perfection.

From a Confucian point of view, providing everyone with equal rights is

inadequate for some people. For a person who is overtly selfish and greedy,

the institution of rights is a dangerous one. (To use an analogy, although the

possession of a fire ann may function to protect individual security when one is

attacked by an arbitrary force; for some people who are overtly aggressive or

insane, the fire ann itself becomes a dangerous weapon.) Not all the claims of

rights are expressive of one's dignity. Claiming one's rights might be unrelated

to expressing dignity or even, in extreme cases, antithetical to the expression of

human dignity. One might conceivably claim his rights in a very undignifIed

way. One who pushes his rights too far may be an autonomous person, but he

may also be a cold, inhumane, mean, unloving person. For Confucianism,

37 Mencius, ll/A/6.
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what makes a person perfect is not a set of individual rights. but self

cultivation and concern for others.

4.4 Common Good vs, Individual Interests

in Confucianism and Liberalism

Another reason which can explain why Confucianism could not (or did

not) develop a theory of universal human rights can be found by observing

different models of a society depicted in Confucianism and liberalism.

The model society of liberalism is compounded of abstract selves. each

a rational autonomous chooser, solely interested in one's own way of life.

regardless of others' well-being, common good, and welfare of the community.

Locke attributed to natural persons natural rights. which might be interpreted

as nonnative capacities that a person possesses by virtue of his natural capacity

as an autonomous chooser. and on account of his commitment to making his

own way. pursuing his own enterprise, in a society which is an aggregation of

atomic individuals. Hobbes describes his competitive model of a society as

"war of all against all." For Kant, a society is a kingdom of ends in which each

free and rational sovereign seeks his own end. Rawls also describes his model

society as one in which the parties under the veil of ignorance are "rational and

mutually disinterested."

In contrast to the liberal picture of self and society, the Confucian

communitarian picture of a model society is one which is composed of virtuous

individuals who sympathetically care for others' well-being as if it were their

own. In this ideal community, there is no "I" separable from "you." no self-
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chosen conception of the good independent of common good. Roger Ames

puts it in this way:

[Confucianism has] no philosophical basis that will justify
self as a locus of interests independent of and prior to
society.38

In the Confucian ethical system, man is socially situated in a relational

context--man is not an isolated sovereign, but a relational being. From a

Confucian perspective, the liberal conception of the self as an autonomous,

freely choosing, abstract being is inimical to the harmony of a community. In

this socially contextualized way, one's identity is achieved not by isolating

himself from other beings, but by performing his proper roles in the

inter-woven social nexus. The Confucian ideal of communitarian society does

not appreciate an assertion of individual self-interests against the good of the

community. Confucianism emphasizes that a genuine community is not the

one which is composed of mutually disinterested egoistic individuals, but the

one which is composed of virtuous members in thinking of shared goals and

values as prior to one's own; each member thinks of furthering the goals and

needs of the community as a gain for himself. Confucius, in appraisal of this

kind of ideal community, says:

It is jen (virtues) which constitute the excellence of a
community. If a man, in choosing a residence, do not fix
on one where jen (virtues) prevail, how can he be deemed
wise?39

38 Roger Ames, "Rites as Rights" in Human Rights and the World's Religions,
p.205.

39 Confucius, Analects, IV/I.
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len (benevolence) is the overcoming of one's selfishness
and returning to li (propriety and concession).40

In this ideal community, a community of virtues, the highest moral

value is benevolence (jen {- ) when expressed in an active form, or

"overcoming one's selfishness" (k'o-chi ~c..) in a passive form, C. K. Yang

observes:

Confucianism....did not seek a solution to social conflict in
defining, limiting, and guaranteeing the rights and
interests of the individual or in the balance of power and
interests between individuals. It sought the solution from
the self-sacrifice of the individual for the preservation of
the group.t!

This kind of communitarian ideal is partly due to the agrarian

socioeconomic atmosphere of the ancient China. Mencius' description of an

ideal community eloquently reflects the relation between communitarian ideal

and peasant morality. Mencius states:

[In an ideal community which is supported by a well-field
system,] neighbors share the well together in farming,
befriend one another both at home and abroad, help each
other to keep watch, and succor each other in illness.
They live in love and harmony.... They share the duty of
caring for the plot owned by the state. Only after they
have done this duty dare they turn to their own private
affairs.42

From Mencius' description of ideal community which is supported by a

well-field (ching-t'ten #133 ) system, we fmd essential characteristics of

40 Ibid., XlIII.
41 C. K. Yang, Chinese Communist Society: The Family and the Village

(Cambridge: M.LT. Press, 1959), p. 172.
42 Mencius, Ill/A/3.
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communitarian morality--shared values and goals, primacy of common good

over private interests, mutual love and caring, and harmony.

In Confucianism, a close-knit, harmonious family is taken as a paradigm

of an ideal community. Among the five cardinal relations, three belong to the

kinship realm (e.g., the relations between father/son, husband/wife,

elder/younger brother). The remaining two, though not family relationships,

are conceived of in terms of the family (e.g., the relations between the

ruler/ruled is conceived of in tenus of father/son, and the relationship between

friend/friend is likened with the relation of brotherhood). Many non-family

social relations were patterned after the family system in terms of structure ana
values.

In this communitarian society, individual who succeeds as a producer

but fails as a giver finds himself severely condemned. Thus, private property

and accumulation are suppressed, commercial exchanges for profit-seeking

motive are discouraged.P The fundamental distinction of chiln-tzu (excellent

person) and hsiao-jen (small person) in Confucian ethics is based on this kind

of communitarian ideal. Confucius, in distinguishing chiin-tzu from hsiao-jen,

says:

Chiin-tzu (a man of excellence) takes as much trouble to
discover what is yi (right) as hsiao-jen (a small man) takes
to discover what will pay.44

And, again:

43 For example, in the family sxstem, "while the parents are living, children
cannot have private property, I and "sons and daughters cannot have private
possession of money or domestic animals." See Li Chi (The Book of
Rites), Ch'ii Li and Nei Tse. Li Chi also notes that it is improper or
immoral to sell or buy land for a commercial purpose, since it will widen
the gal? between the rich and poor (Li Chi, IV/8).

44 COnfuCIUS, Analects, IV/16.
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Chiin-tzu (men of excellence) set their hearts upon te
(virtues), hsiao-jen (small men) set theirs upon the farm
land. 45

Mencius, in criticizing individual pursuit of self-interests, also says:

If one's aim is in making profit, one cannot be jen
(benevolen~~ if one's aim is jen (benevolent), one cannot
be wealthy.

The Confucian communitarian emphasis of subjugation of self-interests to the

communal good necessarily leads to the view that individual entitlements and

claims may be overridden, or restricted in scope, for the sake of community.

This view is just opposite to Dworkin's characterization of individual rights as

trumps which cannot be overridden for a collective reason. Dworkin states:

Individual rights are political trumps held by individuals.
Individuals have rights when, for some reason, a collective
goal is not a sufficient justification for denying them what
they wish, as individuals, to have or to do, or not a
sufficient justification for imposing some loss or injury
upon them. 47

If individual rights were, if not always but most of time, trumps as

Dworkin maintains, then Confucians probably would not want to enter the

game. In this climate, liberal ideal of individually chosen conception of the

good and basic rights to secure these goods could not comfortably find home in

Confucian communitarianism.

45/bid., N/11.
46 Mencius, ID/A/3.
47 Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University

Press, 1978), xi.
107



4.5 Morality of Conformity vs, Morality of Self-Assertion

in Confucianism and Liberalism

Rights of man or human rights are proclaimed in a sense that it is

declared against feudal government and other oppressive class of people.48 As

Feinberg's informal definition of rights designates, rights are claims against

others. Rights can be asserted or denied only when two parties are in conflict.

The language of rights is essentially adversarial. The language of rights would

lose all significance without the presence of the second-party whose will might

conflict with the claimer.49

Against the adversarial tone of rights language, Marx argues that the so

called "rights of man" are nothing but "the rights of egoistic man, of man

separable from other men and from the community."SO Human rights for Marx.

are nothing but the demands of the bourgeoisie and the necessary conditions of

capitalistic enterprise. Marx discovers that liberal ideal of equality, liberty, and

individual rights rest upon the replacement of concrete personal relationship by

the exchange value of capitalism. Under capitalism, all products and activities

are dissolved into exchange values.S1 "Exchange value is a generality, in

which all individuality and peculiarity are neglected and extinguished."S2

Thus, Marx comments that "it is simply wrong to place exchange value at the

center of communal society as the original, constituent element."53 According

48 See Chung-ying Cheng, "Human Rights in Chinese History and Chinese
Philosoyhy," The Comparative Civilizations Review, no. 1 (1979), p. 1.

49 See Car Wellman, A Theory of Rights, (Totowa: Rowman & Allanheld,
1985), pp. 9-10.

50 Karl Marx, "On the Jewish Question" in Karl Marx and Frederick Engels,
Collected Works, ill (London, 1975), p. 162.

51 See Karl Marx, "Grund," in ibid., p. 42.
52/bid.
53/bid.
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to Marx, "the right of man to liberty is based not on the association of man with

man, but on the separation of man from man. "54

Confucian emphases of the common good over private interests, of

belonging over rational independence, and of the relational character of self

over abstract chooser, share with Marxian critique of individual rights.

Confucian ideal of communitarian harmony constitutes a morality of

concession and compromise rather than a morality of self-assertion and

autonomy. Confucian predilection to the morality of concession and

compromise can be explained by observing the ultimate ideal of harmony (00

"f-D ) in Confucianism. The most deep-rooted desire of Confucianism

is for harmony which is to be prevailed in every realm of human life-world: in

the realm of personhood (harmony of bodily desire/moral will and harmony of

knowledge/action), in the domain of family (harmony of father/son,

husband/wife, and elder/younger brother), in society (harmony of

household/neighbors, private good/communal good), and also in the universe

(harmony of man/Heaven or Nature). The predilection for harmony leads

Confucianism to discourage the excessive self-assertions and self-claims as

inadequate ones. Instead of asserting one's entitlement and due, the virtues of

concession (jang m) and modesty (ch'ien IWE) were highly valued for the sake

of social hannony.55 While in the West, an adversarial conflict may be

deemed as the dynamic force behind social progress and development; by

54 Karl Marx, "On the Jewish Question" in op. cit., p. 162.
55 Confucian emphasis of concession and social harmony may be partially

explained by the fact that, in Confucius' contemporary ages, SOCIal order
was seriously shattered by social fragmentation and violent struggle for
power by Warring States hegemons. Confucius' emphasis on social
harmony may be thought as a reaction to the SOCIal conflicts and
unrestrained violence.
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contrast, aversion to conflict is built into Chinese psyche.56 For example,

Confucius says:

To be transgressed, yet never contest.57

A man of excellence is proud, but never be contentious.58

Men of excellence never contest.59

As we can observe from the quoted proverbs of Confucius, anyone who

is overtly contentious, self-assertive, quarrelsome, or litigious is considered

contemptible. A virtuous Confucian man is one preoccupied himself with self

overcoming and yielding, not one with claiming and asserting what he is

entitled to. According to Feinberg, "not to claim in the appropriate

circumstances that one has a right is to be spiritless or foolish"60; for

Confucius, yielding and concession are the most desirable virtue for the sake of

social harmony. While according to Joel Feinberg, "Having rights enables us

to stand up like men, "61 Confucianism views the act of claiming as a

disgraceful one which will cause the disturbance of social harmony.

Confucianism emphasizes not the rights of individuals, but the functioning of

the social order in the maintenance of the harmony. In this regard, it is also

understandable why the Chinese has traditionally preferred extra-legal system

of conflict resolution (i.e., mediation and arbitration) instead of in-court system

56 The attitude of aversion to conflict is not peculiar to Confucianism, but is
common to Chinese way of thinking in general. For example, Lao-tzu also
says: "The man of virtue attends to his duties; while a man of no virtue
attends to what he is entitled to." (Lao-tzu, Tao-te Ching, LXXVill.)

57 Confucius, Analects, VIll/5.
58 Ibid., XV/22.
59 Ibid., IDn.
60 Feinberg, "The Nature and Value of Rights," The Journal ofValue Inquiry,

vol. 4 (1970), p. 252.
61 Ibid.
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of adjudication.62 (For a more discussion on this, see 5.6, Commitments and

Liberty-Limiting Principles in Communities.)

Against the Confucian charge of liberalism and human rights theory as

neglecting the importance of common good, social harmony, shared tradition,

and the sense of belonging; liberalism may ask Confucianism that a tradition

may go wrong (i.e., sexism, racism, and moral conservatism), and a sense of

common good may lead the people to a totalitarian indoctrination (i.e., Nazism,

fascism, and blamable paternalism). Can Confucian communitarianism

respond to liberals' queries?

4.6 Remaining Questions

Through the discussion, we have learned that Confucianism's lack of the

notion of universal human rights can be explained by the following reasons:

1. Confucianism emphasizes the value of positive freedom (freedom to

__......) over negative freedom (freedom from __-I)' Thus, for

Confucianism, the problem of internal constraints (i.e., overcoming first-order

desires) was taken more seriously than the problem of external constraints.

2. Confucian conception of human dignity was grounded on the

perfectibility of personhood rather than on the capacity of having one's own

point of view. Thus, for Confucianism, what was needed for a self-realization

62 As Confucius himself laments, "I wish parities not to resort to
litigations"(Analects, Xll/13), the optimum resolution of most disputes is
to be achieved not by the exercise of legality but by the moral force of
concession and yieldmg. From Confucius' point of view, litigation leads
not only to disruption of harmonious relationship between parties involved,
but also causes a shameless concern for one's own interest to the detriment
of the common good.
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is not rational self-direction (or autonomy), but self-control (or overcoming

self-interests) and nurturing (or benevolent concerns for others).

3. Confucian emphasis on the notions of common good, social harmony,

and a sense of belonging naturally devaluate the claims of self-interests and

individualistic point of view. Thus, the virtues of concession and compromise

were highly valued over rational independence and autonomy.

These three major reasons can properly explain the reason why

Confucianism did not (or could not) develop the idea of human rights in its

ethical scheme.

However, against the Confucian emphasis of positive freedom, morality

of compromise, and common good, liberals may ask some challenging

questions. Major charges will be: "Can Confucianism effectively avoid the

threat of totalitarian manipulation?" "Confucianism does not take liberty and

autonomy seriously." "Can Confucianism account for the limits of moral

conservatism and blamable paternalism?" What would be the Confucian

response to these queries? Can Confucianism effectively answer these queries?

Does not Confucianism need to accept the importance of individual liberty and

autonomy to cope effectively with these queries?
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CHAPTER V SELF,SOCIETY, AND LIMITS OF

LIBERTY: RECONCILIATION OF CONFUCIAN AND

LIBERAL PRESUMPTIONS

In Chapter IV, we observed various queries which arise when liberalism

and Confucianism are juxtaposed. Those queries are about the conflict

between role-attached rights/role-detached rights, negative freedom/positive

freedom, non-interference/benevolent concern, a morality of rights/a morality

of virtue, and so on.

Are these views reconcilable? The conflicts are so deep and serious that

on first approach it seems to be almost impossible to reconcile these two

conflicting moralities. These conflicts, in their origins, can be traced back to a

more fundamental disagreement in which the two moralities are grounded

--that is, the disagreement between the presumption in favor of liberty and the

presumption in favor of a common good to which liberalism and Confucianism

are committed. The presumption of common good and the presumption of

liberty, as the starting point of the Confucian and the liberal morality

respectively, entail that the substantive content of each morality diverges from

the other.

The purpose of this chapter is to provide a common framework in which

these two seemingly radically distinct moralities can be reconciled. Through

mutual criticisms of traditional Confucian and liberal images of self and

society, I will suggest a modified model of self and society as a neutral

framework in which the fundamental values of liberty and a common good can
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be pursued without cancelling each other. If we can reconcile successfully

these two presumptive values which are the starting points of liberalism and

Confucianism, it will not be difficult for us to resolve the queries posed by

liberalism and Confucianism against each other.

5.1 Presumption of Liberty and Presumption of Common Good

Liberalism is a moral and/or political thesis that emphasizes individual

liberty as the primary source of other values. Thus, endorsing the fundamental

value of liberty, liberalism focuses on non-interference, negative freedom,

autonomy, and individual rights. For liberals, there is always e presumption in

favor of liberty, even though it can in some cases be overridden by more

powerful reasons. Liberals, being committed to the presumption in favor of

liberty, maintain that whenever a person has interfered with another's natural

action, "the burden of justification falls on the interferer, not on the person

interfered with. "1

Suppose, for instance, that you are stopped by a stranger when you are

walking along Waikiki beach. In this situation you can quite legitimately

demand a justification from him for his interference; and a tu quoque reply

from him that you, on your side, did not offer him a justification for your

walking, will not meet the case, for your walking did nothing to interfere with

him antecedently. So while you will legitimately resent his interference, he has

no ground of complaint against you. The burden of justification falls on him,

1 Stanley Benn, A Theory of Freedom, (Cambridge: Cambridge University
Press, 1988)t p. 87.
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the interferer; not on you, who is interfered with.2 Thus, for the liberals,

"whenever a legislator is faced with a choice between imposing a legal duty on

citizens or leaving them at liberty, other things being equal, he should leave

individuals free to make their own choices."3

The reasons that can have weight when balanced against the

presumptive case for liberty are called "liberty-limiting principles" or

equivalently, "coercion-legitimizing principles." Extreme liberals are

unwilling to acknowledge any ground for legitimate interference with liberty

beyond the harm to others principle. For example, J. S. Mill considers the

harm to others principle as the only valid principle for determining legitimate

invasions of Iiberty.f However, others (who may be called moderate liberals)

consider one more reason, in addition to the harm to others principle, as the

legitimate ground for restricting individual liberty, that is, "the offense

principle."5

In contrast to liberalism, Confucianism is a. moral and/or political thesis

that gives a central place to the concept of a good common to all members of a

community. Thus, it emphasizes the notion of belonging, mutual concern,

virtues, compliance with the shared way of life, and harmonious cooperation in

a community. (In this sense, Confucianism can be properly called

communitarianism as espoused by some contemporary writers, such as

2 For more examples for the presumption of liberty, see ibid, ch. 5, "Natural
Personality and Moral Personality."

3 J. Feinberg, Harm to Others, (Oxford: Oxford University Press, 1985), p. 9.
4 Mill says: "The only purpose for which power can be rightfully exercised

over any number of a CIvilized community, against his will, is to prevent
harm to others. He cannot rightfully be compelled to do or forbear because
it will make him happier, because, in the opinions of others, to do so would
be wise, or even nght." John Stuart Mill, On Liberty (London: W. W.
Norton & Company, 1975), pp. 10-11.

5 J. Feinberg is the case. See Feinberg, op.cit., pp. 8-15.
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Alasdair Maclntyre and Michael Sandel.P Confucian communitarianism, in

contrast to liberalism, is committed to the presumption in favor of the common

good. (Recall our discussion on the Confucian's ultimate ideal of Grand

Harmony in 3.3 and Mencius' description of ideal community supported by

ching-t'ien system in 4.4.) Being conunitted to the presumption in favor of the

common good, whenever one performs a certain action deviating from the

good common to all the members of a community, the burden of justification

falls on the deviant, not on the community.

Consider, for instance, a non-cooperating player in a basketball game.

Once a player voluntarily decided to participate in the game, whenever a player

does not cooperate, the burden of justification falls on the non-cooperator, the

interferer with the teamwork, not on the team.

The common good is made possible and is partially defmed by a way of

life in which all members of the community cooperate to achieve it. The

shared life is defined by a system of roles that specifies the contribution of each

member to the sustenance of that life. The virtues are identified as the qualities

necessary for successful contribution to the common good.?

Confucianism, by emphasizing the notions of a shared way of life,

belonging, and virtuous conformity to roles and the common good, endorses

much broader reasons for legitimate interference with individual liberty than

does liberalism. For Confucianism, the state authority may restrict individual

liberty not only on the ground of "the harm to others principle" and "the

6 See AIasdair Maclntyre, After Virtue (Notre Dame: University of Notre
Dame Press, 1984); Michael Sandel, Liberalism and the Limits ofJustice
(Cambridge: Cambridge University Press, 1987).

7 See David Wong, Moral Relativity (Berkeley: California University Press,
1984), p. 121.
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offence principle," but also on the grounds of "paternalism," "legal moralism,"

"the benefit to others principle," and "perfectionism." Since Confucianism

considers such broad liberty-limiting principles, there seems to be left almost

no space for individual liberty in its ethical scheme. Recall the Confucian

"paternalism" and "legal moralism" as discussed in 3.5. According to the

Confucianized laws in traditional Chinese legal history, the state had the

authority to punish not only the person who was unobedient and unfilial, but

also he who deviated from the shared style of life, i.e., the regulations of food,

clothing, carriage, house, ornaments, and sexual behavior.

"Where coercive law stops, there liberty begins."8 Henry Rosemont

asks, "Where is there room for freedom and creativity within this conceptual

cluster?"9 The sphere of liberty (as options secured by non-interference) in

Confucianism can be compared with that of liberalism as in the following

diagram.

8 Feinberg, Harm to Others (Oxford: Oxford University Press, 1984),p. 7.
9 Henry Rosemont, "Why Take Rights Seriously?", in Human Rights and the

World's Religions, ed. by Leroy S. Rouner (Notre Dame: The University of
Notre Dame Press, 1988),p. 178.
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\ .....Extreme Liberalism (Mill)
........Moderate Liberalism (Feinberg)

................Extreme Communitarianism
(Confucianism)

-----1--+--+--+--+--+--+--+--+--+--+--+--+---+---Liberty-
I PI P2 P3 P4 Ps P6'" -Pn Limiting
I Principles
I

S.ehereof
LIberty

Diagram 1. Sphere of Liberty in Liberalism and Traditional
Confucianism. In the horizontal pole, each of p l , p2, p3...pn
designates different items of liberty-limiting principles, such as
the harm to others principle, the offense principle, the benefit to
others principle, legal moralism, perfectionism, and paternalism,
etc. The vertical pole designates the sphere of liberty--increase
and decrease of options secured by non-mterference.

According to liberalism, the constitutive aim of states is to create

conditions under which all persons will have as much liberties as possible. On

the contrary, Confucians were motivated by no burning desire to protect the

rights of individual. The constitutive aim of states, according to Confucians,

was to provide conditions under which all people can flourish both

economically and morally. Thus, for Confucianism, the major issues of

political philosophy were how to achieve the social well-being of the people,

how to preserve the received way of life and traditional moral beliefs, and how

to keep a harmonious relationship between members of communities.
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For this reason, as we can see in the Diagram I, Confucianism endorses

more liberty-limiting principles than liberalism does; in other words, the sphere

of liberty (as option or non-interference) allowed in Confucianism is

contrastingly narrower than that of liberalism. Thus, regarding individual

choice and action, Confucianism allows a narrower scale of options than

liberalism does; in other words, regarding the legitimate ground for the state

intervention, Confucianism allows a broader scale of liberty-limiting principles

than liberalism does.

Of course, narrowness in the sphere of negative liberty or fewer options

does not necessarily mean a decrease in the sphere of positive freedom. In

other words, despite the decrease in the scale of options, the depth of a person's

positive freedom may remain the same. For example, a Zen master in a

cloister, even if his option or choice is seriously limited, may be thought to

enjoy much deeper freedom in his monastery life than a secular man in a liberal

society. Likewise, a committed Confucian might feel that he is free in his

community life even ifhis options or choices are narrowly restricted by various

moralistic reasons. to

How much weight should we give to liberty when it conflicts with other

moral reasons? Is liberty presumptively weightier than other reasons (i.e.,

paternalistic concern, collective welfare, and common way of life) as liberals

10 For example, Confucius said, "The superior man does not seek to gratify his
appetite for food, nor have ease in his residence; he is quick in his action
but careful in his speech; he frequents the company of men of principle
that he may be rectified-vsuch a person may be said indeed to love to
learn." (Analects, 1/14.) As Confucius addresses, a superior man, even if
he does not luxuriate open options in choosing among various foods,
residences, etc. and even if he restrains himself painstakingly his freedom
of speech, he can still be thought to be enjoying a higher form of human
good than inferior men.

119



maintain? Or should a common way of life presumptively be given priority

over individual liberty as Confucianism maintains?

5.2 Constituting task of states and conception of self in Liberalism
and Confucianism

The debate between liberalism and Confucian communitarians is

something like a Lego game played by two different groups of players with

radically different aims and rules. Imagine a situation in which two groups, A

and B, are entering two play rooms in which two sets of Lego pieces are spread

on the floor of each room. Now, let us suppose that the members of group A

have a collective aim to build one large castle; and the members of group B

have separate aims to build each's own project-sa car, a building, a fire station,

etc. Provided with different aims of the game, the mode of cooperation,

conception of selves, and rule of the game adopted by the two groups will

diverge.

The members of the group A, since they have a common aim, will think

the collective project (i.e., castle building) as their own. They will not fight for

the pieces of Lego, they will not compete each other. A piece of Lego found

by me can be used by you, by you can be used by me. The common aim of the

play breaks down the boundary between you and me, between mine and yours.

In this situation, the members of the group A will conceive their selves as

mutually dependent and mutually cooperative.

On the contrary, the members of the group B, since each member has his

own project, will reveal a sense of competence and self-indulgence. Every

member of the group will run for the pieces of Lego to complete his own
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project; every playmate will compete each other to accomplish his own project

as complete as possible, as fast as possible (since the number of Lego pieces

are limited). In this situation, to keep the play room peaceful, a rule based 011

procedural justice should be adopted: i.e., one can take only one piece of Lego

at one time; one cannot arbitrarily take the piece of Lego which is not his; one

should not interfere with other's project; one should not monopolize the

substantial portion of Lego pieces. In this situation, each member of the group

will conceive their selves as separate, independent, self-interested, and

mutually disinterested.

The relation between the aim of Lego game and players' conception of

self in the above analogy is similar to the relation between constituting task of

states and people's (or citizens') conception of the self. In liberal states, the

constituting task of states is to create conditions under which all persons will

have as much freedom as is compatible with a like amount of freedom for all

other persons. Liberals see freedom as essential to each person's development

and dignity as a person, and as each person's right. Liberals hold that the

constituting task of states is to protect that right as right--that is simply because

it is a right and protection of it is thus right, and not because doing so will

contribute to anybody's happiness. This account, because of its focus on the

equal distribution of (basic) rights, supports the view that states ought to aim at

producing and maintaining the reign of justice in the society.U

In contrast with the aim of liberal states, the constituting task of Chinese

despotic government was to keep the dynasty succeeding down without

discontinuation. What the successive kings of Chinese dynasties were most

11 See Gerald C. Macflallum, Political Philosophy (Englewood Cliffs:
Prentice-Hall, Inc., 1987)t pp. 40-42 and 70-71.
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aware was how to keep safely the kingdom received from the royal ancestors

without losing or reducing it's territory and how to transmit the dynasty

peacefully down to next royal generations without discontinuation. The most

fearful thing for the successive rulers was to be unable to serve at the ancestral

temple (tzung-miao) for the royal ancestors and ancestral gods (she-chi).

Confucianism contributed to the softening and hwnanizing of Chinese

despotism through its continuing efforts to restrain the exercise of absolute

power of rulers by moral suasion.12 Confucians' ultimate aim was to transform

the all-powerful state authority into the ideal government which is for the

people. Confucians emphasized that, in search of social harmony and

economic well-being of the people, the state and people should be on the same

team: in other words, the state and people should work together to enhance

society's total returns (Pareto optimality). When the Pareto optimality is

achieved, rulers can safely keep the kingdom received from royal ancestors

transmitting down; people can flourish through social harmony and economic

well-being. Confucianism has tried to counter despotism by moral suasion.

However, what the Confucians were more concerned with was humanism

rather than human rights. They were in favor of a government for the people,

but not by the people.13

As shown in the Lego game analogy, different aims of the game render

different conceptions of the self and different modes of cooperation of the

players. Likewise, different understandings of the task of a government

12 See John K. Fairbank, "Chinese Despotism and the Confucian Ideal," in
Chinese Thought and Institutions, ed. by John Fairbank (Chicago: The
University of Chicago Press, 1957), p. 164.

13 See Hung-chao T31, "Human Rights in Taiwan: Convergence of Two
Political Cultures?" in Human Ri$hts In East Asia, ed. by James C. Hsiung
(New York: Paragon House Publishers, 1985),p. 93.
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conceived by liberalism and Confucianism render different conceptions of self

and different modes of social cooperation. Different understandings of self and

task of government, in tum, render different sets of value-judgments, rules, and

norms legitimate.

Let me use an analogy of boat to illuminate the model societies (in

which self and its relation with others are framed) presupposed by liberalism

and communitarianism as frameworks for their presumptions. The liberal

picture of a model society is composed of many separate, independent, self

directed boats. In each boat, there is only one person on board. Each boat is so

self-sufficient that it seldom needs help from others. Each boat is solely

concerned with only its own direction and with how to go its own way while

avoiding collisions with others. Provided with this picture of self and society,

the first moral principle in such a society is the principle of non-interference.

Whoever wants to interfere with other's direction must provide a reason which

can justifiably override the direction of the interfered boat. The burden of

justification falls on the one who interferes, not on the interfered with.

Provided with this model of a society, the presumption in favor of liberty

seems to be legitimate.

The Confucian image of model society is not an aggregation of single

boats in which each goes its own way, but one large boat in which all the

members on board navigate together toward certain common goal or

destination. In this large boat, a group of close-knit mutually significant

persons are on board, i.e., family members, clan members, or close friends.

Each person in the boat has his own role. What is primarily important in this

boat is each member's mutual care and concern, having a shared vision of life,
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excellent role-performance, and harmonious relationships with other members

on board. Whenever one member of the boat does not do his assigned job

properly, the safety of the boat is threatened. For example, if the pilot loses his

control, the boat may collide with a reef; if the engineer stops his job, the boat

will float without navigating power; if members of the boat move too quickly

from one side to another side of the boat, the balance of the boat is threatened.

The first moral principle in this society is the excellent role-performance with

we-consciousness. A single deviance from the common rule of the boat or a

role-related mistake will threaten the common safety of the boat. Whoever

wants not to conform to the common direction must provide a reason that can

justifiably override the common goal or given destination of the boat. The

burden of justification falls on the one who goes against the common direction,

the interferer of the common direction (or common goal), not on the common

goal of the boat. Thus, provided with this model of a society, the presumption

in favor of common good seems to be legitimate. 14

Provided with two radically different conceptions of self and society,

each presumption can be deemed legitimate within each's own framework.

14 Feinberg gives an interesting example in which the presumption in favor of
common good is strongly legitinuzed. Imagine a beleaguered garrison of
settlers under attack from warlike Indians. Everyone is working furiously
to repel the assault. The men are all firing at the mounted marauders while
the women load the muskets, and children pour water on fires started by
flaming arrows. At the peak of the excitement, John Wayne becomes so
bored and depressed, that he withdraws with the announced intention of
killing himself. "After all," he says, "my life is my own and what I do with
it is my own business." Of course, he could not be more wrong. What he
does is everybody else's business since the issue is so close that the
withdrawal of one party threatens to tip the balance. There is no
distinction in these circumstances between self-regarding and other
regarding, or between not helping and positively harming, Anyone who
does not help inflicts serious harm on all the others. See Feinberg, Harm
to Selj(Oxford: Oxford University Press, 1986), pp. 22-3.
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Under the liberals' individualistic understanding of the self and society, the

concept of liberty cannot but be the primary source of other values; other

values are to be derived from the primitive concept of liberty. Thus, individual

rights triumph over the common good, autonomy wins the community.

In the mean while, in the familistic (or holistic) framework of

Confucianism, the value of common good is to be presumptively weightier

than other values; other values are to be derived from the primary concept of

common good. Thus, the scope and content of individual liberty (as well as

individual rights) is to be shaped within the boundary of common good;

individual autonomy must be subjugated to the shared way of life.

In the liberal's model society, the communitarians' presumption in favor

of common good loses its substantive weight. Of course liberals may use the

term "common good" to describe the ideal state in which nobody interferes

with others' directions, in so doing every boat can obtain as many options as

possible. However, this usage of the term common good is not as primitive as

in communitarians' usage. In other words, for liberals, the notion of common

good can be derived only from the primary concept, liberty. Moreover,

liberals' usage of the term common good is thin, lacking substantive content,

and devoid oftelos.

Conversely, in the Confucian communitarian model of self and society,

the concept of liberty loses its ultimate legitimacy. What takes precedence in

the Confucian framework is the common safety of the members and the

common direction of the boat. Of course, Confucianism can allow some

degree of liberty and autonomy with regard to each member's role-related

behavior. However, in the Confucian cornmunitarians' picture, the notion of
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individual liberty and autonomy must be guided and shaped by the primary

notion of common good. Thus, in the Confucian ethical scheme, the notion of

liberty is not primitive as it is in the liberal scheme.

5.3 Mutual Criticism of Confucianism and Liberalism

Concerning the View of Self and Society

In the liberal's view, society is composed of natural persons, each of

whom is logically prior to groups, each a self-sufficient, solely self-interested,

mutually disinterested, self-governing chooser. According to this

individualistic ontology.If a society is a mere aggregate of independent

individuals. On this view, persons are detached from the social contexts

essential to their identities as persons. In Sandel's language, liberals commit to

a view of an "unencumbered self, a self understood as prior to and independent

ofpwposes and ends."16

In contrast to the liberal's atomistic view of the self, Confucianism

acknowledges that the self is a "person-in-context.U embedded in various

social roles and relations, situated in the shared way of life, common ritual, and

common tradition. In this socially contextuaIized way, a person is identified or

recognized by virtue of one's social role, relationship to others, family name,

native origin, academic school, and his personal quality (or moral excellence).

15 Charles Taylor calls the liberal view of self "political atomism." See his
"Atomism," in his Philosophy and the Human Sciences (Cambridge:
Cambridge University Press, 1986),pp. 187-210.

16 Michael Sandel, "The Procedural Republic and the Unencumbered Self,"
Political Theory 12 (1984), p. 82.

17 The term "person-in-context" is Roger Ames'. However, I am using it
rather differently from his original usage. See Roger Ames, "Getting it
Right: On Saving Confucius from the Confucians," Philosophy East and
West, vol. 34, no. 1 (1984).

126



In this regard, MacIntyre's communitarian view of an embedded self is quite

illuminating:

[W]e all approach our own circumstances as bearers of a
particular social identity. I am someone's son or daughter,
someone else's cousin or uncle; I am a citizen of this or
that city, a member of this or that guild or profession; I
belong to this clan, that tribe, this nation. Hence what is
good for me has to be the good for one who inhabits these
roles. As such, I inherit from the past of my family, my
city, my tribe, my nation, a variety of debts, inheritances,
rightful expectations and obligations. These constitute the
given of my life, my moral starting point. This is in part
what gives my life its own moral particularity.I8

It is interesting here to see how MacIntyre's cornmunitarian view of embedded

self exactly corresponds to the Confucian image of self. C. H. Wu describes

Confucian view of embedded self in this way:

Traditionally, a Chinese seldom thought of himself as an
isolated entity, He was his father's son, his son's father,
his elder brother's junior--in other words, an integral
member of his family. He was a concrete individual
person who moved, lived, and had his being in the natural
milieu of the family. The ties of blood and, to some
extent, of marriage created for him a network of human
relationships in which he had his proper place.l?

"To be a person among persons" is the ultimate aim of Confucianism.

According to Confucianism, a person is a social animal, since he/she is not

self-sufficient alone, and in a more important sense, is not self-sufficient

outside of a community. "Jen would be nothing if it could not be placed in the

18 MacIntyre, After Virtue (Notre Dame: University of Notre Dame Press,
1984),p. 220.

19 John C. H. Wu, "The Status of the Individual in the Political and Legal
Traditions of Old and New China," in The Chinese Mind, ed. by Charles
Moore (Honolulu: University ofHawaii Press, 1967), p. 346.
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context of the social world.... Jen can only be cultivated and developed in

inter-human relationships, i.e., in a social context. "20

As Confucians correctly view the matter, it is absurd to think of an

individual as prior to and independent of his social context, detached from any

community and relations, unsituated in any tradition or common set of values.

Living in a society is a necessary condition of language leaming,21 of self

identity formation, of rationality development, and of becoming a responsible

moral agent. Sociologists Gerth and Mills state that:

The experience of self is a crucially interpersonal one. Its
basic organization is reflected from surrounding persons
to whose approbation and criticism one pays attention....
By internalizing these attitudes towards us and our
conduct we derive an image of our selves.22

Our senses of right and wrong, good and bad, and noble and mean, etc.

are formed in communities which we are parts. Our ends and values do not

develop in a vacuum.23 Moreover, individual's development and perpetuation

of the sense of identity can be formed only within the communities.

Individual's sense of identity is important because, without a sense of identity,

20 Ambrose Y.C. King, "The Individual and Group in Confucianism: A
Relational PerspectIve" in Individualism and Holism, ed. by Donald
Munro, (Ann Arbor: The University of Michigan Press, 1985), p. 59.

21 According to Wittgenstein, language is a necessarily public institution
within which human selves are formed, and in tum, by which people
constitute the world they live in. See Ludwig Wittgenstein, Philosophical
Investigations, pt. I.

22 H. Gerth and C. Mills, "Institutions and Persons" in Symbolic Interaction: A
Reader in Social P~chology, ed. by J. Manis and B. Melzer (Boston:
Allyn & Bacon, 1972), pp. 198-199.

23 Regarding this point, MacIntyre says, "good....can only be discovered by
entering into those relationships which constitute communities whose
central bond is a shared vision of and understanding of goods." MacIntyre,
After Virtue, p. 240.
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a person is simply adrift and empty.24 If situated in a community is the

necessary condition for the identity formation, rationality development, and

building a moral responsibility, etc., it does not seem to be implausible that the

liberal should give up the individualist view of the self and society.

However, some revisionist liberals, admitting the apparent

implausibility of atomistic view, may still contend that what is central to the

liberal view is not the asociality or unsituatedness, but a detachability from

oppressive roles and re-examiniability of an "over-socialized self."25 As Will

Kymlicka argues, "What is central to the liberal view is not that we can

perceive a self prior to its ends, but that we can understand ourselves to be

prior to our ends, in the sense that no end or goal is exemptfrom possible re

examination."26 As Kymlicka maintains, no tradition or social practice is self-

validating.

In fact, as Amy Gutman correctly indicates, a great deal of intolerance

has come from societies of selves so confidently situated.27 (Recall our

discussion on legal moralism in 3.4.) Moreover, a Confucian view of person

in-context can be socially too repressive since it may cause an approval

seeking and other-directed heteronomous motivation. For instance, in the

Chinese tradition, parents sternly discourage expressions of self-assertion,

24 The reason why "banishment" has been considered as one of major
punishments in the traditional Chinese penal system can be explained in its
linkage with the notion of personal identity. Being banished to a foreign
land, one loses his identity and adrifts in a state of alienation and anomie.

25 On the issue of over-socialization of self, see D. Wrong, "The
Oversocialized Conception of Man in Modern Sociology," American
Sociological Review,vol. 26 (1961), pp. 183-193.

26 Will Kymlicka, "Liberalism and Communitarianism," Canadian Journal of
Philosophy, vol. 18 (1988), p. 190.

27 See Amy Gutman, "Communitarian Critics of Liberalism," Philosophy and
PublicAffairs,vol. 14 (1985), p. 319.
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independence from willfulness of their children.28 Under the strong influence

of Confucian morality, Koreans also never developed a sense of civilized

public disagreement. There has been no distinction between criticism and

scolding, between debate and fighting. The English word "criticism" is usually

translated in the Korean dictionary as "scolding."29 Overemphasis on

situatedness, belonging, and embeddedness of self may bring about a self

abnegation or selflessness. Roger Ames puts it in this way:

The conception of self in Confucius is dynamic as a
complex of social roles. It is the quality of these roles that
focuses one's identity, and which IS constitutive of oneself
as .a self. Ironically, in this tradition, the more
individualistic and narcissistic one is, the less one is a
"self." Autonomous individuals are not selves,30

In the Confucian's naive view of person-in-context, "individuals can be

assimilated, herd-like, into groups at great cost to their individuality (the

danger Mill emphasized). "31 The communitarian notions of situatedness and

embeddedness of self positively invite tyranny in the name of, and on the

behalf of, shared communal values. While an extreme liberal's view of the self

as an isolated atom is clearly implausible, the naive communitarian's over

socialized view of self is also dangerous. "Modem man is desperately in need

28 See Richard Solomon, Mao's Revolution and the Chinese Political Culture
(Berkeley: University of California Press, 1971), pp. 61-81.

29 See Manwoo Lee, "North Korea and the Western Notion of Human Rights"
in Human Rights in East Asia, ed. by James C. Hsiung (New York:
Paragon House Publishers, 1985), p. 136.

30 Roger T. Ames, "The Focus-FIeld Self in Classical Confucianism,"
presented for The Conference on the Self (unpublished) at the East-West
Center, August 14, 1989, p. 19. (My italic)

31 Feinberg, Harmless Wrongdoing (Oxford: Oxford University Press, 1988),
p.99.
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of integration and belonging,"32 but also in need of self re-examination and

self-creation.

The liberal's model society is similar to what Tonnies calls Gesellschaft;

and the Confucian's is similar to Gemeinschaft.d The prototype of

Gesellschaft is the atomic collection, and its basic form is contractual. Within

the contractual model of relationship, if we can get a sense of cooperation, this

is to get either mutually some pleasure or service or profit or utility from the

other party. It is an egoistic cooperation to seek a rationalistically computed

profit. Selves in the liberal model of society remain either total strangers to

one another in their private life, or even be inimical and antagonistic to one

another.34

The prototype of Gemeinschaft is the family; and out of it arise extended

communal forms of associations, such as the clan, family farm, village, and

neighborhood. Gemeinschaft is supposed to rest upon ties of blood and

kinship, upon ties of land and place, and upon ties of friendship, shared feeling,

common belief, and common way of life.35 Tonnies' notion of Gemeinschaft

perfectly fits the Confucian model of an ideal community. (Recall Confucius'

and Mencius' ideal community as discussed in 4.4.)

Tennies' distinction of Gesellschaft from Gemeinschaft is sociological

or social scientific, not moral. However, a Confucian view of society as a

32 Sheldon Wolin, Politics and Vision (London: George Allen and Unwin,
1961), p. 357. See also Robert Nesbit, The Quest for Community (New
York: Oxford University Press, 1970) ch. 10 and R. P. Wolff, The Poverty
ofLiberalism (Boston: Beacon Press, 1968), pp. 183-34.

33 See F. Tonnies, Community and Society (Gemeinschaft und Gesellschaft),
ed. and tr. by Charles Loomis (New York: Harper Torchbooks, 1963).

34 See Pitirim Sorokin, Social and Cultural Dynamics (Boston: Poter Sargent
Pub~he~, 1970), pp. 447-48.

35 See Tonmes, op. cu., pp. 59-72.
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Gemeinschajt is not social scientific, but moral (or nonnative). For

Confucianism, an ideal society (what comrnunitarians call "community") must

be the place where we desire to belong, where we find our characters and

identities, and where we want our children to grow. As Confucius says:

Of neighborhoods benevolence is the most beautiful.
How can one be considered wise who, when he has the
choice, does not settle in a community ofbenevolence?36

It is also well-known that Mencius' mother moved three times to find a better

neighborhood in which her son could build up a moral character.

Confucius would find that Kitty Genovese's neighbors lack a sense of

community. Kitty Genovese was brutally and laboriously murdered on the

street while thirty-eight neighbors watched or listened who did nothing at all to

help her--even though they could have called the police without risk to

themselves.37 According to the liberal principle of non-interference, these

thirty-eight neighbors' inaction is not wrong, since they did not interfere with

Kitty Genovese's liberty. (For more discussion on the impoverishment of the

liberal principle of non-interference, see 6.1.)

Confucian morality aims at achieving a sense of community. Its

presumption of common good grounds itself on the ideal of harmonious

community. However, does not Confucianism aim too high? How can we

expect to be treated like family members when we visit downtown of L.A. or

slums of New York City? On the other hand, liberal morality, grounding on a

36 Analects, IV/1.
37 See 1. Thomson, "A Defense of Abortion," Philosophy and Public Affairs,

vol. 1 (Fall 1971). Reprinted in Rights, Restitution, and Risk: Essays in
Moral Theory, ed. by William Parent (Cambridge: Harvard University
Press, 1986), p. 15.
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contractarian model or the Gesellschajt type of a society, is aiming too low.

Liberalism focuses on protection of individual interests rather than public

goods; non-interference rather than character-building or person-making.

Confucius would say, "[the liberals'] concern for rights, equality, and liberty is

a response to a perceived breakdown in the sense of community. With the

dissolution of the bonds provided by a shared vision of the ideal, moralities of

law arise to replace moralities of virtues in an effort to ensure the minimum

standard of cooperation required to hold society together. "38 Roger Ames also

similarly designates that, "Human rights as law is ultimately a minimum

standard, a last resort, the invocation of which signals a gross failure in the

community."39

While Confucians may complain that liberals cannot account for the

sense of community due to the single-minded concern for the minimalist

morality--individual rights, liberals would complain that Confucians cannot

take human rights seriously. While Confucians may complain that the liberal's

aim is too low, liberals would complain that Confucians are aiming too high.

How can we resolve these queries? Is there any way to reconcile a morality of

rights with a morality of virtue, a morality of autonomy with a morality of

community?

38 R. P. Peerenboom, "Confucian Justice: Achieving a Humane Society,"
International Philosophical Quarterly, vol. XXX (1990),p. 21.

39 Roger Ames, "Rites as Rights," in Human Rights and the World's Religions,
p.213.
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5.4 Reconciling Liberal and Confucian Communitarian
Conceptions of Self and Society

Without presupposing one and the same chessboard, two players cannot

play the same game. To make the debate feasible, liberals and communitarians

must start from a common model of self and society. Without a common

framework, two incompatible theories cannot be properly compared. The

necessity of a new framework is not solely for the purpose of providing a

playground for the two intellectual player groups, but also for a more adequate

understanding of our selvesand society.

In the liberal's construction, our society is viewed as a competitive

marketplace which is a "war of all against others" in Hobbesian language.

Liberals presuppose that a society in which moral actions occur is one

composed of isolated, independent, self-interested, mutually disinterested, self

sufficient human beings. Is this image of a society comprehensive? Liberals

seem to neglect some other important aspects of our society, i.e., family,

friendship, and neighborhood.

In contrast to the liberal's model, in the Confucian communitarian

picture, our society is viewed as a familidom--an extension of a family. In this

model of a society, our lives are thrown together and organically united into

one we. In this ideal community, individual lives are fused together; their

personalities are embedded into one we. They share a common narrative

history, common beliefs, and a shared style oflife. They do not speak in terms

of non-interference, or individual rights, or procedural justice, but in terms of
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love and mutual concern. However, as with the liberal picture, the Confucian

image of a society seems to be only half truth. We are not always living in a

lovely home or healthy family. Sometimes we have to bargain in the

marketplace, sometimes we have to protest against repressive institutions and

roles, and sometimes we have to protect ourselves against arbitrary and abusive

powers.

Our actual society includes more than one single aspect: in extension,

from inter-nation and state to neighborhood and a family; in intensity and

solidarity, from family and friends to labor unions and consumer associations.

A moral or political theory, to be applicable to the whole realm of society, must

be based on a comprehensive understanding of our society as a whole. Instead

of two extreme and partial images of self and society presupposed by

liberaIism and Confucianism, my own picture, which is an integrated form of

liberal and Confucian ones, can be drawn as follows.

A society is not a mere aggregation of free-floating single boats, nor is it

one large boat, but is composed of many medium-sized boats. Each boat

carries a distinctive group of people, such as a family, or a clan, or church

members, or various sub-community members, or professional role-set, or

interest group, etc. Each person may join many distinct boats simultaneously.

Each boat has a different goal and a distinct direction. In some boats, members

join together to pursue the common interest or mutual advantage; in other

boats, members join together just for the purpose of "being together." Each

boat has a different degree of cohesiveness and a different set of rights and

responsibilities. Some boats require from their members a strong degree of

joint liability and expectation; other boats require less degree of it. Some boats
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are composed of strong affectional ties and emotional solidarity; other boats

are composed of weaker personal ties. Different boats require from their

members different degrees of commitment, different degrees of compliance,

and different degrees of tolerance for deviant behavior. In this model, if one

feels too repressed to remain in one boat, he may leave the boat to join another.

However, each boat has its own direction common to all the members of the

boat. As long as one wants to remain in the boat, one must respect the

common direction of the boat he participates in, he must be committed to roles,

values, and goals of the boat.

Boats in the above analogy are communities in our actual society.

Various boats can be distinguished according to the varying degrees of

cohesiveness which ties members together to navigate towards the common

direction. Similarly, communities can be distinguished according to the degree

of solidarity which ties members together in pursuit of the good common to all

the members of the community. Degrees of community may vary from strong

to weak. The notion of strong community can be defined as "a group ofpeople

who are socially inter-dependent, who participate together in discussion and

decision making, and who share certain practices, [to achieve the good

common to all members of the community] that both define the community

and are nurtured by it. "40 Such a full sense of community tells the stories that

fashion a tradition embracing characters and the virtues of good persons,

stories that are not always exemplary, sometimes encompassing painful and

sorrowful episodes. In such communities, members also learn hopes and fears,

40 Robert Bellah, et al., HabitsoftheHeart: Individualism and Commitment in
American Life (Berkeley: University of California Press, 1985), p. 153.
See also Feinberg, Harmless Wrongdoing, p. 102.
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aspirations, rituals, and practices of commitment. The self developed in such a

community is not empty but encumbered; not thin, but thick.41

In contrast to the full sense of community, a weak community can be

defined as a group of people who are relatively independent, who participate in

pursuing mutual interests, without sharing history and memory, and without a

shared vision of life.

However, between these two poles, we may imagine various

intermediate communities with differing degree of commitments. The notion

of commitment has three distinct aspects: retention of members, group

cohesiveness, and social control. Retention refers to people's willingness to

stay in the system, to continue to staff it and carry out their roles. Group

cohesiveness denotes the ability 'of people to "stick together," to develop the

mutual attraction 'and collective strength to withstand threats to the group's

existence. And social control involves the readiness of people to obey the

demands of the system, to conform to its values and beliefs and take seriously

it dictates.42

In traditional Confucianism, a society is viewed as a successive

extension of a family, i.e., individual ---> family ---> familidom (state) --->

familiverse (world).43 However, the traditional Confucian view of society as

an extension of family is no longer plausible under modem conditions. In the

modem world, society contains not only family-type (or Gemeinschaft type)

communities but also many non-familistic (i.e., contractual or Gesellschaft

type) associations. Provided with the diversity of communities, different

41 See ibid., pp. 152-162.
42 See Rosabeth Moss Kanter, Commitment and Community (Cambridge:

Harvard University Press, 1972), p. 67.
43 See theDoctrine oftheMean, Ill.
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communities emphasize different aspects of members' commitments to groups.

For example, a business organization may concentrate on the problem of

retention rather than cohesion; an encounter group may be concerned soley

about cohesion rather than control; a religious organization may stress control.

A family-type community (which is the ideal form of human society ill

Confucian scheme) may emphasize all three aspects of commitment.H

Moreover, provided with the diversity of communities, a person orients

himself differently when he participates simultaneously in different

communities. For example, in a business organization, he orients himself to

the system instrumentally--with respect to the rewards, profits, and costs that

are involved in participating in that system. In a friend relationship, he would

orient himself affectively--in terms of "being together," mutual affection, and

emotional bonds. In a Civil Rights organization (e.g., the American Civil

Liberties Union), he would form a moral commitment--a commitment

supporting values and goals of the system as right, just, and expressing his own

values.45

Different community expects from its members distinct type of

commitment (despite in some communities the three aspects of commitment

may overlap). While liberalism does not take a community seriously,

Confucianism supposes only one type of community-sa family or an extension

of a family. Regarding this point, many sociologists and social philosophers

indicate that traditional Confucian morality lacks civic or public morality

44 See R. M. Kanter, op. cit.,pp. 67-8.
45 See ibid., pp. 68-70.
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because of its lack of the boundary between self and non-familistic groups

(ch'iinWF).46 For example, Ambrose King states:

It seems to me that Confucian social ethics has failed to
provide a "viable linkage" between the individual and
ch'iin ( WF ), the nonfamilistic group. The root of the
Confucian problematik lies in the fact that the boundary
between the self and the group has not been conceptually
articulatedr!

The traditional Confucian view of a society as a successive extension of

a family does not seem to fit in modem times. Regarding this point, Hung

Chao Tai's analogy of people living around a lake is illuminating. According

to his analogy, modernization expands opportunities for people, but also it

creates conflicts among them. In former times, a few people living around a

lake could all enjoy the tranquility and serenity of nature. In modem times

more people come to the lake wishing to make different uses of it. Some wish

to continue the enjoyment of tranquility and serenity; some prefer fishing;

some, speed-boating; and some, developing housing and lumber industries.

The variety of people's preferences has dramatically increased; so have their

conflicts.

46 See I-yuan Li, "Traditional Foundation of Contemporary Ethics (Hsien-tai
lun-li te Ch'uan-t'ung Chi-ch'u)" in Collection ofEssays Presentedfor the
Conference on Contemporary Moral Behavior (Hsien-tai Sheng-huo T'ai
tu Yen-t'ao-hui Lun-wen-chi), ed. by Chung-hua wen-hua fu-hsing yiin
tung t'ui-hsing wei-yiian-hui (Taipei: Yu-t'ai Kung-ssu, 1985). Also see
Fei Hsiao-t'urig, Peasant China (Hsiang-t'u Chung-kuo) (Taipei: Lu-chou
Ch'u-pan-she, 1967), p. 29; Ch'i-chao Liang, Treatise on New People (Hsin
min shuo), (TaiR.ei: Chung-hua shu-chii, 1959), p. 12.

47 Ambrose King, 'The Individual and Group in Confucianism: A Relational
Perspective" in Individualism and Holism: Studies in Confucianism and
Taoist Values, ed. by Donald Munro, (Ann Arbor: University of Michigan
Press, 1985), p. 62. (my Italic)
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After identifying the different social conditions between pre-modem

and modem times, Tai argues:

They [modem people] cannot resolve their conflicts even
if all of them are upright, faithful, and benevolent. They
must devise and utilize a process by which, to use
Lasswellian terrns, who gets what and how are decided.
Such a process is political in nature, and a rational
process must recognize that all the concerned individuals
have certain basic rights. This is a subject to which
Confucianism has devoted the least attention, but a subject
with which modem politics is increasingly preoccupied.48

Some contemporary communitarian writers, whom Susan akin calls

"nostalgic communitarians.vb' have either implicitly or explicitly fallen back

on an idealization of traditional family. In MacIntyre's nostalgic

communitarianism, the idealization of traditional family-type society and an

acceptance of gender are largely implicit. In the case of Sandel's nostalgic

cornmunitarianism, most attentions are paid to the attachedness or

embeddedness of self by criticizing the deontological liberal's (Kantian and

Rawlsian) conception of self as disembodied and unencumbered. However, he

pays no critical attention to the traditional notion of gender-structured

patriarchal family. As with MacIntyre and Sandel, Wei-ming Tu, in his

romantic re-appraisal of the traditional Confucian morality of filial piety, pays

no attention to its prevalent gender-structure, nor to fair distributions of power,

48 Hung-chao Tai, "Human Rights in Taiwan: Convergence of Two Political
Cultures?" in Human Rights in East Asia: A Cultural Perspective, ed. by
James C. Hsiung (New York: Paragon House Publishers, 1985), p. 92. Cf.,
p. 82. (My Italics)

49 Susan akin, "Humanist Liberalism," in Liberalism and the Moral Life, ed,
by Nancy Rosenblum (Cambridge: Harvard University Press, 1989), pp.
46-53.
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responsibilities, privileges, and so on within the family structure and farnily

type social structure.50

According to Chung-ying Cheng's critique of the traditional Confucian

morality of filial piety:

[Traditional Confucian notion of] filial piety makes
demands of [only] one side--the children.... Applying the
language of rights and duties to explain the ethics of filial
piety, It is evident that the ethics of filial piety requires
that children have duties towards their parents, but not that
parents have duties towards their children. [Even if]
parents are not responsible for their children, still the
children must practice filial duties towards their parents.51

Chung-ying Cheng, based on the observation of the limits of one sided

duties inherent in the traditional Confucian morality of filial piety, develops,

what he calls, "a modernized ethics of filial piety" which includes not only

reciprocal duties between children and parents but also includes reciprocal

rights between parents and children as a "concealed relationship."52 In this

light, in contrast with Tu's romanticization of the traditional Confucian

morality of filial pier}, Cheng's revisionary morality can be called a rational

communitarianism.

Invoking the notion of embeddedness or situatedness of self in

community and moral tradition is one thing; detachability and re-examinability

of over-socialized self and repressive role are another. What is lacking in the

50 See Wei-ming Tu, "Selfhood and Otherness: The Father-Son Relationship
in Confucian Thought," in Confucian Thought: Selfhood as a Creative
Transformation (New York: State University of New York Press, 1985),
pp. 113-128.

51 Chung-ying Cheng, "On Confucian Filial Piety and Its Modernization:
Duties, Rights, and Moral Conduct," Chinese Studies in Philosophy, vol.
20 (Winter 1988-89), p. 70.

52 See ibid., pp. 48-88.
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view of nostalgic communitarians is the possibility that our selves and roles can

be put in question. These nostalgic communitarians run the risk of obliterating

autonomy entirely and of dissolving the self into a concatenation of

unreflective roles imposed by one's social position. Buchanan, in warning the

nostalgic communitarians' unreflective advocation of "Back to the Future,"

states:

When the communitarian picture of the self is combined
with the abandonment of the individual rights framework,
the danger becomes acute. Without the protection for
autonomy and independence guaranteed by liberal rights,
the individual, absorbed in community, unable to reflect
critically upon her role, her obligations, and the character
of her community as a whole, may become an unwanting
accomplice in an immoral way of life.53

Corresponding to the calls for revision from two extreme views, in our

reconstructed model, a society is viewed neither as a mere aggregation of

isolated individuals nor as a single large family, but as composed of various

communities with differing aspects of commitment. By reconstructing a model

society which is an integration of the liberal and traditional Confucian models,

we are able to take account both of the importance of embeddedness or

situatedness on the one hand, and of detachability or re-examinability on the

other. In this way we can effectively avoid not only the problem of a

disembedded or unsituated view of the self, but also the problems of

patriarchalism, gender-structure, and over-socialized selves.

53 AIlen Buchanan, "Assessing the Communitarian Critique of Liberalism,"
Ethics, 99 (1989), pp. 871-2.
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5.5 Reconciliation of Liberty and Common Good

In the reconstructed model of a society, both the presumption in favor of

liberty and the presumption in favor of common good can be reconciled

without excluding each other. To allow individuals to move freely from one

boat to another, the presumption of liberty is required.54 If one interferes with

another's voluntary move from one boat to another, the burden of justification

falls on the interferer, not on the one interfered with. However, to keep each

boat stable and cohesive, the presumption in favor of common good is also

required within each boat. If one, while remaining in the boat, does not

comply with the common direction of the boat, the burden of justification faIls

on the deviant, not on the common direction of the boat.

In the hypothetical situation in which individuals had not yet entered a

community, liberty is presumptively to be given priority to allow individuals to

freely opt among various communities. (However, the notion of liberty

employed here is not a negative sense of non-interference, but a positive sense

of availability of alternatives or open options.) Individual liberty facilitates

rational, voluntary choice in opting communities as well as the rational, non-

54 Rawls' hypothetical contractarian method can be used here to justify the
presumption of liberty in our boat situation where individuals are to select
communities to which they belong. In the original position, behind a veil
of ignorance, we choose principles without any personal knowledge about
where the genetic, historical, and social lottery will place us. Rawls
argues, the first principle which rational men would select in the original
position is one which would protect their future convictions by securing
the widest possible liberty of conscience and action. Thus, according to
Rawls' first principle of justice, "each person is to have an equal right to
the most extensive total system of equal basic liberties compatible with a
similar system of liberty for all." (John Rawls, A Theory of Justice, p,
250.) Like Rawls' principle of equal liberty, the first principle which
rational men would select m the boat situation will be one which would
protect and encourage individuals' liberty to choose freely among various
alternatives.
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violent formation of new communities. However, after one voluntarily has

entered a community, the goal of the community is to be thought of as more

important than individuals' self direction. Otherwise, the community itself

cannot be sustained. (Of course, according to the various degrees of

community, the scope of autonomy allowed within the community may vary.)

If one feels it too repressive to remain in a community, he may quit to be a

member of that community, and may move to another. Individual liberty

facilitates this move. However, one cannot live without belonging to any

community at all.

A very liberal-minded person probably would not want to belong to

communities which necessitate strong social (or group) control, since strong

control will require him to suspend many options otherwise available to him in

other communities. For example, a liberal-minded person probably would not

want to belong to a Mormon community. Since to live in a Mormon

community means he cannot enjoy alcohol, tobacco, caffeine, promiscuity, free

sex, punk:style fashions, heavy metal music, etc. However, even a very liberal

minded person, after all, must belong to at least one community to live in the

human (but not natural) world-vi.e., the family (whether it is a natural family or

a foster home).

In the reconstructed model, the value of liberty coordinates with the

value of common good. In this integrated system, there can be neither pure

liberals nor pure communitarians. So called liberals are simultaneously weak

communitarians; and communitarians are, at the same time, weak liberals. In

this continuous spectrum, a political thesis which derives from this
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reconstructed model can be named liberal communitarianism or rational

communitarianism.

5.6 Commitments and Liberty-Limiting Principles in Communities

As we observed in 5.1, the practical consequence of the difference

between the presumption of liberty and the presumption of common good,

when applied to practical policies (e.g., legislation of the criminal law), is the

disagreement regarding the scope of liberty-limiting principles. While extreme

liberals acknowledge only one liberty-limiting principle, traditional Confucians

consider much broader liberty-limiting principles. For this reason, the

difference between liberalism and Confucianism, when applied to the domain

of practical policies, can be seen as a matter of degree, depending on how great

a surcharge each tenet would endorse and the reasons that can outweigh

individual liberty. (Recall the Diagram 1, Sphere of Liberty in Liberalism and

Confucianism in 5.1.)

In the reconstructed Confucianism, the scope of liberty-limiting

principles varies in accordance with the change of communities which expect

respectively from its members different aspects (and different degrees) of

commitments. For example, in a business organization, members' liberty can

be restricted when harm (or set-back of interests) and offense are concerned.

In this organization, liberty-limiting principles which are other than the harm

principle and the offense principle are not accountable. However, a family or a

religious community may consider much broader scope of liberty-limiting

principles, for example, not only the harm principle and the offense principle,
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but also the benefit-to-others principle, paternalism, and the moralistic

principle. Between these two model communities, we can imagine a

continuous spectrum of communities with varying scope of liberty-limiting

principles with respect to different goals, objectives, cohesiveness, and aspects

of commitment.

Even if we can in principle approve of the proposal that the scope of

liberty-limiting principles varies in accordance with the change of

communities, some important questions concerning practical matters remain.

1) Should the state in its legislation of criminal law take account of all the

levels of communities? If so, doesn't it require the law to be too specific? 2) If

individual liberty can be limited differently in accordance with varying aspects

of community, will not some range of individual rights be violated in some

(strong) communities? (For example, in some communities, the right to

freedom of expression may generate a serious conflict with the specific value

systems of those communities.) In this case, how can we resolve the conflict

between individual rights and specific community values?

Concerning the question, "Should the state law be specific enough to

take account of various levels of community-enhanced liberty-limiting

principles?", I contend that the law need not be so specified in order to consider

all levels of community-enhanced liberty-limiting principles. The state must

remain neutral to particular conceptions of the good. Government should

refrain from favoring anyone community over another. "State perfectionism

would in fact serve to distort the free evaluation of ways of life, to rigidify the

dominant ways of life, whatever their intrinsic merits, and to unfairly exclude
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the values and aspirations of marginalized and disadvantaged groups within the

community."55

Galileo Galilei's case illustrates that a state-centered legal moralism or

perfectionism can, sometimes, be mistaken. Galilei's argument for Copernican

heliocentric theory of the universe brought him into serious conflict with the

religious authorities. In 1633 he was forced to recant and was placed under

house arrest for the remainder of his lifetime. Galileo's case evidences the

possibility that a state-centered enforcement of morality as well as belief

system positively invites totalitarianism and dictatorship. In Galileo's time,

unlike in our reconstructed model, there were no alternative communities he

could opt into. There was only one large community everyone should belong

to--i.e., the Catholic community which was distinguishable neither from a

scientific community nor from a moral one. The society in Galileo's time was,

to use the boat analogy again, one large boat.

At the state level (i.e., state legislation of criminal law), it will be

desirable to consider only the cases falling under the harm to others principle

and the offense principle. Other liberty-limiting reasons should be considered

only at the community level.

However, in some circumstances, individual moral rights (especially,

those rights which can be classified as liberty-rights in Hohfeldian terms) may

conflict with community values. How can we resolve the conflict between

individual moral rights and community values? Theodore Benditt indicates,

"the problem of preserving community within liberalism is not simply a

problem of fostering a broad range of groups; it is a problem of the relationship

55 Will Kymlicka, "Liberal Individualism and Liberal Neutrality," Ethics, 99
(1989), p. 900.
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l.

between individual and group--that is, the control of the individual by the

group. "56 In order for specific community values to be effectively enhanced,

the community must be not only cooperative, but also coercive. "The strength

of a unified community, after all, implies the ability to compel adherence to its

noons, at the expense of contrary individual preferences.P?

However, contrary to Banditt and Auerbach's view of community

enhanced limitation of members' liberty as a coercion or a constraint, limits of

individual liberty in a community need not be seen as a coercion or

compulsion. The community is a locus of commitment. Virtues as well as

voluntary subjugation of selfish desires are conditions for commitment,58

"When a person is committed, what he wants to do (through internal feeling) is

the same as what he has to do (according to external demands), and thus he

gives to the group what it needs to maintain itself at the same time that he gets

what he needs to nourish his own sense of self. "59 A person making

commitment to the community should see himself as carrying out the dictates

of a higher system, which orders and gives meaning to his life. Members of a

community should internalize community standards and values and accept its

direction, because it provides them with something transcendent--Le., a sense

of belonging and self-flourishing. A committed person will see the

community's control as expressing his true nature and as supporting his concept

of self. A committed person reformulates and re-evaluates his identity in terms

56 Theodore M. Benditt, "Community in the Liberal State," A paper prepared
for the AMINTAPHIL Conference (unpublished), University of Utah
(October 25-28, 1990), p. 16. <My italic)

57 Jerold S. Auerbach, lustice Without Lawl, (Oxford: Oxford University
Press, 1983), ,Pp. 16.

58 Regarding this point, Confucius says, "len is the overcoming of one's
selfishness and returning to the observance of li:" (Analects, XIII!.)

59 R. M. Kanter, op. cit, pp. 66-7.
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of meeting the ideals set by the community. Commitment involves both

detaching the person from other options and attaching him to the goals and

values of the community. 60

A community cannot be formed when the conditions of commitment are

too weak. If commitments are sufficiently deep and stable, members of the

community will regard those values imposed by the community as ours insofar

as they regard themselves as members of the community. Kanter puts it in this

way:

A person is committed to a group or to a relationship
when he is fully invested in it, so that the maintenance of
his own internal being requires behavior that supports the
social order. A committed person is loyal and involved;
he has a sense of belonging, a feeling that the group is an
extension of himself and he is an extension of the group....
Commitment thus refers to the willingness of people to do
what will help to maintain the group because it provides
what they need.... A person is committed to a relationship
or to a group to the extent that he sees it as expressing or
fulfilling some fundamental part of himself; he is
committed to the degree that he perceives no conflict
between its requirements and his own needs.61

As Kanter states, committed members of a community would regard

matters of values and standards set by the community not as mine or yours, but

ours.62 In these communities, collective values not only express what the

60 See R. M. Kanter, op. cit., pp. 70-3.
61 R. M. Kanter, op. Cit, p. 66:
62 Regarding this point, Mencius says, "[In an ideal community,] people live in

love and harmony.... They share the duty of caring for the plot owned by
the state. Onlr. after they have done this duty dare they tum to their own
private affairs. I (Mencius, ITI/N3.)
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members collectively want, they also express a view of who and what we

are.63

However, on some occasions where voluntary commitments cannot be

expected (in other words, when individuals' virtuous subjugation of their

interests cannot be expected), there often occur conflicts between dissenting

member(s) and a community concerning the legitimacy of the community's

imposing limits on the members' self-directed interests. In this situation, some

mechanisms for a conflict resolution are required. To take account of the

various liberty-limiting principles at the community level, instead of state

centered formal adjudication, some alternative dispute resolution mechanisms

(or ADRMs)64 are deemed plausible: for instance, neighborhood justice

centers, dispute resolution centers, or community mediation centers.65

63 See Gerald Postema, "Collective Evils, Harms, and the Law," Ethics, vol.
97 (1987), pp. 425-6. Cf., Michael Walzer, "The Community," New
Republic, vol. 31 (1982), pp. 11-4.

64 Frank Sander identifies four goals of the ADRMs movement. They are,
first, to enhance community involvement in the dispute resolution process;
second, to relieve court congestion; third, to facilitate access to justice; and
fourth, to provide more effective dispute resolution. See Frank Sander,
"Alternatives to the Courts," A paper presented for the National
Conference on Lawyer's Changing Role in Resolving Disputes
(unpublished), Harvard Law School (October 14-16, 1982), cited in Harry
Edwards. "Hopes and Fears for Alternative Dispute Resolution,"
Williamette Law Review, vol. 21, no. 3 (1985).

65 The decade of the 1970s has provided the setting for a remarkable series of
development that changed the way in which Americans settle disputes. A
variety of dispute settlement institutions and practices have emerged as
alternative to the formal, adversary relations that characterize the state
centered adjudication: i.e., the emergence of conciliation and mediation
centers. See David N. Smith, "A Warm Way of Disputing: Mediation and
Conciliation," American Journal ofComparative Law (1978).
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Among several goals of the ADRMs, "enhancement of community

involvement" is very closely related with the Confucian ideal of "achieving a

sense of community." The community-based non-legal dispute settlement can,

unlike the formal adjudication, reduce the alienation of litigants, inspire

consensual agreements as well as voluntary compliance, and help disputants to

resume workable relationships.66

The ADRMs' (partial) goal to enhance community involvement without

appealing to the state-centered justice runs parallel with the Confucian peril of

litigation.67 (Recall our discussion on the Confucian preference for a morality

of compromise over a morality of self-assertion in 4.5.) Auerbach argues that

"within a neighborhood, local mores might be more effective."68 Confucius

would agree with Auerbach.

66 In his recent book, Justice Without Law, Jerold Auerbach turns to the
historical analysis to trace the relation between communal attaclunents and
communal dispute settlement on the one hand, and state-centered
mechanism of mdividuated justice on the other hand. In his study, two
themes seem to be significant for our present purpose: a) all attempts in
American history to maintain ties of community by !erpetuatm~ a
community-based system of justice have been destroye by Amencan
individualism, and b) the price of the state-centered law is the loss of a
sense of justice which is distinctive to a close-knit community of people
who settle their own differences by their own standards and in their way.
See Jerold S. Auerbach, Justice Without Law? (Oxford: Oxford University
Press, 1983).

67 Of course some other reasons for the traditional Chinese fear of litigation
can be observed. Donald Munro notes that, if law could be enacted to all
people, the privileged position of the aristocracy would be removed, people
would not respect the man of rank. See Donald Munro, The Concept of
Man in Early China (Stanford: Stanford University Press, 1969), pp. 110
111. Jerome Cohen reports a quite different reason for the Chinese fear of
litigation: since some Magistrates were so cruel, corrupt, and lazy, and
since the process of litigation was so de~ading, costly (bribe and
customary fee), and erroneous, to be involved m a law-suit was thought as
a way of ruining oneself. See Jerome Cohen, "Chinese Mediation on the
Eve of Modernization," California Law Review, vol. 54 (1966), pp. 1212
3.

68 Auerbach, ibid., p. 117.
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Once the Duke of Shen informed Confucius, saying,
"Among us here there are those who may be styled upright
in their conduct and who, when their father has stolen a
sheep, they will bear witness to the fact." Confucius
responded, "Among us, in our community, those who are
upright are different from this. The father conceals the
misconduct of the son

6
and the son conceals the

misconduct of his father." 9

From Confucius' perspective, we can derive three significant themes

which are fundamentally communitarian: a) each community should be

allowed some degree of sovereignty to preserve its own way of life and system

of values, b) minor criminal cases or small claims must be settled within a

community without appealing to the state-centered legal authority, and c) the

end or goal of the family (or community) is more important than "The Right"

and procedural justice.70

69 Analects, XIII/18.
70 Understanding the traditional Chinese model of non-legal dispute resolution

may be helpful for our present purpose. Throughout Chinese legal history,
community-based mediation has been the primary mode of dispute
resolution. The governing institution of the traditional Chinese state, and
its traditional nuclear family, clan, village, and guild--combined together to
create pressure and mechanisms for extra-judicial mediation. In the
settlement of disputes, these social uruts exercised considerably
independence from the state juridical authority. Generally speaking,
disputes within families were settled by elders. Disputes between
members of a clan were settled by clan leaders and sometimes by other
respected local leaders. Disputes within a village coterminous WIth one
clan were mediated not only by relatives, friends, and neighbors, but also
by village headmen, gentry, or other resp,ected figures. Within the guilds,
disputes between members were settled if not by friends, or witnesses of a
transaction, or middlemen, then by guild officer. See Stanley Luban, "Mao
and Mediation: Politics and Dispute Resolution in Communist China,"
California Law Review, vol. 55 (1967), pp. 1286-97.
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Confucianism emphasizes not the rights of the individual but the

harmony of social order, the maintenance of the group. Antonio Cua puts it in

this way:

The aim [of the Confucian community-based extra-legal
method of dispute resolution] is thus to direct attention to
the importance of reconciliation of persons rather then to
the subject matter of conflict. The key to conflict
resolution in arbitration [and mediation] lies in restoration
of harmonious personal relationship, in making them
aware of the importance of living together in spite of their
differences. Virtues or desirable character-traits,
especially the cooperative ones, are germane to
arbitration.71

What distinguishes mediation from formal adjudication is the element of

compromise. The essence of mediation and conciliation is that the two parties

meet each other half way. Neither party is absolutely right or wrong. Each

shares part of the blame for the eruption of the dispute.72 Provided with this

advantage, extra-legal justice is suitable to settle the disputes originated from

principles other than the harm principle and the offense principle. Instead of a

state-centered stem legal moralism, we may allow each community to enhance

its own standard of justice based on its own system of values. Each

community, according to its degree of community, should be empowered to

promote its own values among its members. When conflict happens within a

community, provided that it is not concerned with a great harm to the members

involved, through the mediation process, disputants not only can achieve a

mutual advantage (as a consequence of compromise, disputants can avoid the

71 Antonio Cua, "Reasonable Challenges and Preconditions of Adjudication,"
A paper prepared for the Sixth East-West Philosophers' Conference
(unpublished), University of Hawaii (July 30 -- August 12, 1989), p. 10.

72 See David Smith, "A Wanner Way of Disputing," p. 213.
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winner-take-all type of zero-sum game), they can also recapture the sense of

community (as a consequence of mediation, disputants can save the face73 and

return to the binding relationship).

One may question whether community-based extra-legal justice is still

applicable to the urbanized metropolis. Auerbach recognizes that while

community values may be a rich source of justice in a homogeneous society

that adheres to a cohesive set of values, extra-legal justice generally would be

unsuccessful in the absence of community autonomy and shared values.74 I

admit Auerbach's indication that where there is no sense of community, the

extra-legal justice would be unsuccessful. However, Auerbach's indication

does not threaten our position in favor of community-based dispute resolution

for the cases of liberty-limiting principles 3, 4, and 5 in relatively strong

communities. Where there is weak or no sense of community, only the harm

principle and the offence principle can be considered as legitimate.75 Other

73 According to Chung-ying Ch'eng, the concept of face has a close
relationship with the Confucian communitarian Ideal of achieving a sense
of community. He states: "the trust, mutual dependence, harmony,
forming good feelings, and good human relationships all become
ingredients in a generalized notion of human relationship which is
connoted by the concept of face. Face is both the goal and means for
strengthening and expressing the harmonization of human relationships
among men in society." See Chung-ying Ch'eng, "Face and Confucian
Roots," Journal ofChinese Philosophy, vol. 13 (1986), p. 340.

74 See Auerbach, Justice Without Law1, .pp. 57-60.
75 I consider the Confucian virtue of reciprocity tshuen) as in parallel with the

rationale of the harm principle and the offense principle. Confucius says,
"Do not do to others what you do not like others do to you." (Analects,
XV/23.) The Confucian virtue of reciprocity (shu), as stated in a negative
form in the above passage, is most plausible when it focuses on certain
desires which all persons are normally thought to have for themselves,
such as protection against harm, hurt, injury, offense, etc. For this reason,
the Confucian virtue of shu can be inte~reted as a non-harming or non
offending virtue. Cf., see Alan Gewirth, 'The Golden Rule Rationalized,"
in his Human Rights (Chicago: The University of Chicago Press, 1982),
pp.128-142.
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cases of liberty-limiting principles can be considered only within communities

where there is a relatively strong degree of commitment (e.g, family or church,

etc.).

Harry Edwards points to another problem of community-based extra

legal justice. He states that, "any significant abandonment of the rule of law

inevitably will result in less justice.... [W]hat might be seen as a 'just result'

according to local values might be unjust when measured against larger social

values. "76 His example is that: restrictive covenants, in which homeowners

agreed not to sell their property to certain racial minorities, appears wholly

acceptable within the affected communities, but are fundamentally at odds with

the more important societal goals of equal housing and free mobility.77

Indeed, blocking or damaging basic requisites of a man's well-being is

not only a very serious harm but also a wrong, a violation of a moral right.

However, Edwards' worry does not seem to challenge our preference in favor

of community-based extra-legal justice, since, in our system, racial

discrimination can be effectively thwarted through the state-level criminal law

(the main purpose of which is to protect citizens from inflicting harms and

offenses each other.) In this sense, most of liberal rights can be effectively

respected in the system of reconstructed Confucianism as a rational

communitarianism. (For more discussion on the communitarian conception of

rights, see 6.3.) As Allen Buchanan correctly maintains, individual rights not

76 Harry Edwards, "Hopes and Fears for Alternative Dispute Resolution," p.
432.

77 Ibid.
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only promote individual autonomy and well-being, but are also the best way of

protecting the value of community.78

The reconstructed Confucianism is different from Patrick Devlin's (as

well as the traditional Confucian's) legal moralism. While Lord Devlin claims

that a government must regard itself as responsible for enforcing moral

standards,79 our model suggests that particular conceptions of the good and

morality can be enforced only within the community level. In this sense, each

community must be empowered with a certain degree of sovereignty to

maintain its own conception of the good and morality, as far as it does not

cause harm to the members of its own community and/or other communities.

In this light, reconstructed Confucianism also differs from Millian or

Feinbergian liberalism which maintains that "autonomy is to be given priority."

At the community level, as far as one has joined the community

voluntarily, limitations of liberty imposed by the community would be seen not

as a constraint but as a necessary prescription for both self-flourishing and

flourishing of the community. For example, a sincere believer in Catholic

community would not regard the church's restrictions of his options as a

coercion, but as a necessary prescription for the higher good, e.g., self-mastery

and self-realization. Virtues are qualities necessary for the self-flourishing and

flourishing of the community.

However, in some associations (where there is no sense of community)

where members did not enter by their own will (non-voluntarily), the groups'

restriction of members' liberty would be felt as a coercion or a constraint. In

78 See Allen E. Buchanan, "Assessing the Communitarlan Critique of
Liberalism" Ethics, vol. 99 (1989).

79 See Patrick Devlin, The Enforcement ofMorals (London: Oxford University
Press, 1965),esp.ch. 1.
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this case, state intervention may be deemed legitimate. For example, in the

cases of some coercive associations where individuals are forced to remain in

the group (e.g., abused children, beaten wives, or repentant Mafia members),

voluntary subjugation of individual liberty cannot be expected since

conunitments cannot be made coercively. In those non-voluntary associations,

a state-centered legal justice (which is based on the harm principle and offense

principle) should apply. For example, in the case of a child abuse, state may

intervene to terminate parental rights.80

5.7 Concluding remarks

In the above discussion, I tried to show that the Confucian emphasis on

situatedness or embeddedness of self in a community can be reconciled with

the liberal emphasis of re-examinability and detachability, by providing an

integrated model of self and society. The reconstructed Confucianism

understands that personal identity cannot be established apart form social roles

and communities, but this does not mean that one's identity and social roles are

fixed and unchanging. The reconstructed Confucianism, as a communal

80 It is interesting here to note that the traditional Confucian way of resolving
the case of a child abuse was not by appealing to the state intervention, but
by appealing to the Heavenly intervention and the abused child's virtues.
Mencius' discussion of the plight of the legendary Sage-King Shun is the
case in point. Born as the son of a brutish man in the Eastern Barbarian
Region, Shun became a paradigm of filial piety through self-development.
Shun's father colluded with his stepmother and his half-brother in a series
of plots to murder him. Due to the Heavenly intervention, his extreme
sincerity reached to Heaven, he escaped each threat of calamity unscathed.
Never was his filial love for his undeserving father comprised. For this
exceptional expression of virtues, he was offered the throne by Yao to role
the Middle Kingdom as an exemplar. See Mencius, VIN!.
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pluralism, recognizes various communities and roles, and therefore open

alternatives for personal identity.

Given the opportunity of open alternatives in opting among various

communities, individuals in the reconstructed model will be able to re

constitute their selves embedded in given culture, to re-examine received

values, to detach themselves from repressive roles, and to re-appraise inherited

convictions of a good life set by the community. In this way, the core values

of liberalism, i.e., critical re-examinability and detachability become an

important part of the reconstructed Confucianism.

Besides the importance of re-examinability and detachability, the

Confucian concerns of situatedness, embeddedness, commitments, and virtues

are also re-affirmed in the reconstructed model. As the Confucian maintains,

individual identity and virtues are impossible without conunitment to the

shared conception of the good. aspirations, and social roles. In conclusion,

agents in the reconstructed model are required to be detachable from yet to be

embeddedin communities.
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CHAPTER VI RECTIFICATION OF RIGHTS

6.1 A Problem with the Liberal Conception of Rights:

A Right to Do Wrong

Liberalism is a moral or political rhetoric of rights. Rights, in contrast

with other moral languages, typically function to protect individual liberty,

autonomy, and interests against arbitrary interference and coercion. Rights are

a moral and/or political barrier that shield individuals against arbitrary

intervention, and in so doing provides individuals a moral space in which they

can freely choose. (Recall our discussion on functions of rights in 1.1.)

However, when individuals persist in pressing their rights in some

inappropriate circumstances there arises the possibility that individuals may

have a right to do, from the moral point of view, wrong. Consider the

following case.

John, while driving a car to take his wife to a hospital to
give a birth to a baby, got a flat tire on the road. Since it
was 3:00 a.m. and it was a secluded street, and since there
was no public phone near the street and no cars passing
by, he decided to go into a near-by house (even though
there was a signboard warning "No Trespassing!
Violators will be prosecuted!") to borrow a phone to call
an ambulance. However, the owner of the house, Tom,
refused John's request and said "If you do not keep away
from my private property, I will release my bulldog in my
yard."

It is plain as day that Tom has a right that his property not be trespassed and his
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telephone not be used by John without his consent; a right that he not be

interfered with while sleeping at 3:00 a.m. by an unexpected stranger; and a

right to release his ferocious bulldog in his private yard to protect himself from

uninvited invaders. In the meanwhile, John has no right to enter Tom's private

property without his permission; no right to use Tom's phone without his

consent; also no right to interfere with Tom's sleep at 3:00 a.m. According to

the liberal principle of non-interference, John acted wrongly, since he violated

Tom's rights. However, from the moral point of view, Tom was morally wrong

since he failed to provide even minimal aid by which a great harm could be

avoided without unreasonable risk or cost on his side.

If Tom were a good Samaritan, or if he were a man ofjen, he would

kindly have transported John and his wife to the hospital by his car and

provided other necessary aid to John's wife. If Tom were a minimally decent

Samaritan, he would have provided minimal help for the imperilled woman,

i.e., call an ambulance for her or to allow her to use his phone. However, Tom

was neither a good Samaritan nor a minimally decent Samaritan, but was a bad

Samaritan who failed to give even minimal aid to the imperilled woman.!

From a historical point of view, individual rights have been developed

as a means to safeguard individuals' liberty from arbitrary intervention.

However, as we have seen in the case of John vs. Tom, sometimes this barrier

is built so high and thick that it blocks our view of suffering neighbors. (Also

recall the Kitty Genovese's case in 5.5.) A barrier is useful when we confront

1 For a useful discussion of a good Samaritan, minimally decent Samaritan,
and bad Samaritan, see Judith Thomson, "A Defense of Abortion," in
Rights, Restitution, and Risk, ed by William Parent (Cambridge: Harvard
University Press, 1986), pp. 15-17. Originally appears in Philosophy and
Public Affairs, vol. 1, no. 1 (1971), pp. 47-66.
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enemies, but may be impedimental or obstructive when we face friends and

fellows.

To do what one is entitled to do is always permissible from a minimalist

point of view. However, from a moral point of view, to do what one is entitled

to do. sometimes, is morally wrong. We can find numerous cases of a right to

do wrong in the liberal rhetoric of rights. (Jeremy Waldron gives many

horrible examples of a right to do wrong. 2) Several recent developments in

contemporary liberal moral theory indicate that we are now living in a rights

infatuated time. J. L. Mackie argues that "there cannot be an acceptable moral

theory that is not right-based."3 However, what these liberals fail to see is the

danger that practicing a right on some occasions can be morally wrong. Robert

Nozick's entitlement theory of justice notoriously represents the rights

maniacs' insistence on a right to do wrong. For example, Nozick states:

The fact that someone owns the total supply of something
necessary for others to stay alive does not entail that his
(or anyone's) appropriation of anything left some people
(immediately or later) in a situation worse than the
baseline one. A medical researcher who synthesizes a
new substance that effectively treats a certain disease and
who refuses to sell except on his terms does not worsen
the situation of others by depriving them of whatever he
has appropriated.f

Thus, according to Nozick, a millionaire who buys up the entire supply of the

entrepreneur researcher's substance and, ignoring dying patients' compelling

need, flushes it down his toilet is not acting unjustly. Nozick, regarding rights

2 See Jeremy Waldron, "A Right to Do Wrong," Ethics, vol. 92 (1981), p. 21.
3 J. L. Mackie, "Can there be a Right-Based Moral Theory?," ed, by Jeremy

Waldron, Theories ofRights (Oxford: Oxford University Press, 1984), p.
176.

4 Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974),
p. 181.
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as the starting point of morality in the state of nature, argues that all other

moral and political issues must be resolved within the "side constraints" set by

those rights. The only constraint that Nozick allows on rights is the so-called

"Lockean Proviso" which designates that any acquisition, transfer, or

combination of transfers is void if and only if it leaves third parties worse off

than they were in the state of nature. No catastrophe unaccounted for by the

Lockean Proviso can override individuals' natural rights.5 In short, Nozick

allows that individuals have a right to do wrong.

Blackstone maintains that an individual, by virtue of his right, acquires

"sole and despotic dominion....over the external things of the world, in total

exclusion of....any other individual in the universe.tv Indeed, as many liberals

correctly see, if individual rights can never trump collective reasons, then

individuals' autonomy and liberty will be seriously threatened. However, there

is a danger in this feature of rights. If rights always outweigh all the moral

considerations which are other than the principle of non-interference, the

society is likely to become ugly and inhumane, full of bad Samaritans.

In extreme liberal's system of morality, "No room seems left for other

[moral] principles, most notably those associated with warm and generous

human sentiments--compassion, mercy, sympathy, benevolence.V Allowing a

right to do wrong seems to be a natural consequence of the liberal principle of

non-interference which designates that an individual's rights should not be

5 Nozick, consequently, argues that the right of non-interference or what he
calls "the right of non-a*gression" which individuals would have in the
state of nature rules out 'sacrificing one person to benefit another." See
Ibid., p. 34.

6 William Blackstone, Commentaries on the Laws of England, 16th edition.
(London, 1825), bk. TI, ch. I, 2nd paragraph.

7 David Lyons, "Rights Against Humaruty," Philosophical Review, vol.
LXXXV, no. 2 (1976), p. 215.

162



blocked by any reasons (e.g., the compelling needs of other persons) unless he

does not inflict harms on others.f Social arrangements that allow an individual

such an open-ended or unlimited despotic dominion over goods that would

otherwise be available to other members in the community are not only

dangerous, but sometimes morally wrong. Rights need rectifications

6.2 Feinberg's Strategy and Failure to Amend a Right to Do Wrong

Feinberg tries to embrace the positive duty to rescue within the harm to

others principle. IfFeinberg's reconciliation of "a positive duty to rescue" with

"the harm principle" proves to be successful, then the rights-maniac's (e.g.,

Nozick's) right to do wrong will lose its stand. However, is Feinberg

successful?

Let us begin by examining the case of a drowning child which is also

exemplified in Mencius' example of the virtue of benevolence-P:

8 Extreme liberal's principle of non-interference can be properly compared
with Yang Chu's (ancient Chinese Ehilosopher, 4th century B.C.) doctrine
of egoism. According to Mencius (VII/A/26), "Yang Chu chooses egoism.
Even if he could benefit the world by pulling out one hair, he would not do
it."

9 The term "rectification" is borrowed from Confucianism. In Confucian
philosophy, "to rectify" (cheng iE ) means "to make upright," "to correct,"
or "to attune." Confucius said, "Is a ritual goblet th.at is not truly a ritual
goblet really a ritual goblet?"(Analects, VI/25). If Confucius were alive in
our time, he would ask, "Are rights that license morally wrong acts really
~yh/s?" For more on rectification, see Analects, XII/ll, Xll/17, and

13.
10 Mencius says, "Suppose a man were, all of a sudden. to see a young child

on the verge of falling into a well. He would certainly be moved to
compassion, not because he wanted to get in the good graces of the
parents, nor because he wished to win the praise of his fellow villagers or
friends, not yet because he disliked the cry of the child. Whoever is devoid
of the heart of compassion is not human.... The heart of compassion is the
seed of benevolence." Mencius, II/N6.
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I am sitting in a lounge chair next to a swimming pool. A
child (not mine) is drowning in the pool a few inches from
where I am sitting. I nonce him and realize that all I
would have to do to save him is put down my drink, reach
down, grab him by the trunks, and pull him out (he is so
light I could do it with one hand without even getting out
of my seat.)!!

Nozick would maintain that it is all right for me to keep on doing what I

am entitled to do (i.e., sitting on the chair, enjoying my drink, and reading a

news paper) without rescuing the drowning child, since sitting on my chair
I

would deprive the child of nothing he would otherwise have in the state of

nature. A consistent believer of the principle of non-interference would also

say that "If I do not save him I violate no rights of his, although, by not

rescuing him, I reveal myself as a cold-blooded and un-benevolent man. "!2 In

short, according to the liberal principle of non-interference, whether I rescue

the child or not is morally neutral. What liberals count as moral is solely the

non-violation of others' rights or the non-harming of others' interests.

Now, to amend the moral failure of the extreme liberal (or negative

libertarian) conception of rights, Feinberg tries to expand the harm principle to

include not only "causing or imposing harm to others" but also "failure to

rescue others from harm" when the rescuing action does not require

unreasonable risk, cost, or inconvenience. Feinberg's strategy is twofold: first,

by arguing that the failure to perform an easy rescue is not an omission to

benefit but in fact harming; and, second, by arguing that imperiled individuals

have a positive right to be rescued by those who can do so without

11 Jeffrie G. M!1.!Phy, ..Blackmail: A Preliminary Inquiry," The Monist vol.
63, no. 2 (1980).

12 See Ibid.
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unreasonable risk, cost, or inconvenience. Let us examine whether Feinberg's

two arguments are consistent with the liberal principle of non-interference.

Feinberg's first argument can be reconstructed as followsl-':

(1) It is always a good reason in support of penal
legislation that It would be effective in preventing harm to
persons other than the actor.

(2) Failure to perform an easy rescue is harming rather
than failing to benefit.

(3) Therefore, it is a good reason in support of a penal
legislation that it would be effective in preventing a failure
to perform an easy rescue.

The truth-value of the conclusion, (3), depends upon the plausibility of

the major premise, (2). Feinberg, to prove the premise (2), distinguishes

various senses of "harm" and "benefit." According to him, an action or

omission can have five distinctive outcomesl'[:

a) Benefit- =To advance another's declining interest back
up to or toward his normal baseline or to prevent it from
falling below that baseline.

b) Benefitz = To advance another's interest to a point
beyond his normal baseline.

c) No effect

13 See Feinberg, Harmto Others, Chapter 4, "Failures to Prevent Harms."
14 See ibid., pp. 136-150.
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d) Harm- = To set back another's advancing interest to or
toward a normal baseline or to prevent It from rising
above that baseline.

e) Harmj = To set back another's interest to a point below
his normal baseline.

According to Feinberg, in the case of an easy rescue, the rescued person

actually has benefitj--t.e., he is prevented from falling below the baseline. He

says: "Actually, the specific mode of benefit in an easy rescue would be

benefitj, and to require it would not be to force people to be so extravagantly

generous." IS However, according to Feinberg, the existence of moral duty

converts a failure to provide benefit. into harmj, Thus, failure to perform an

easy rescue is not a failure to benefit but, in fact, harming. Feinberg, in another

place, states:

[T]he good swimmer on the bridge who watches a
stranger drown in the water below has inflicted harm, and
a grievous one, by his omission....because the victim has a
right to the assistance of the stranger, and the stranger had
a correlative duty to save him. I6

(As with Feinberg, Gewirth and Mill also have argued for the duty to

rescue on the basis of the duty not to harm, in other words, the positive right on

the basis of the negative one. Thus, Mill argues that "a person may cause evil

to others not only by his actions but by his inaction, and in either case he is

15tu«, p. 138.
16 tu«, p. 140.
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justly accountable to them for injury."17 Likewise, Gewirth also states: "An

event. ...may be caused by a person's inaction....as well as by his positive

action."18)

However, Feinberg's use of the term "benefit" is awkward when viewed

from the standpoint of ordinary language. Moreover, strangely enough,

Feinberg identifies benefit. with a duty required by a strict moral rule, i.e.,

"duty to repay a loan."19 How can we identify the duty to repay the loan with

benefit? My duty to repay is to return what I owe you, to return what I

borrowed from you, to return what is really your own due. In the meanwhile,

to benefit is to give a favor to you which I antecedently did not owe. Judith

Thomson's example is useful to illuminate the distinction between mere benefit

and a duty which is correlated with a claim-right.

If I am sick unto death, and the only thing that will save
my life is the touch of Henry Fonda's cool hand on my
fevered brow.... I have no right to be given the touch of
Henry Fonda's cool hand on my fevered brow.20

As Thomson correctly sees it, Henry Fonda has no strict duty (which is

correlated with a claim-right) to give the sick woman a touch; the sick woman

has no claim-right against Henry Fonda. It would be frightfully nice of Henry

Fonda to come to give her a touch. But this is not something the sick woman

can claim from Henry Fonda as her due. According to Feinberg's theory,

Hen.ry Fonda's not giving a touch to the sick woman is not a failure to benefit,

17 J. S. Mill, On Liberty (London: J. M. Dent & Sons, Everyman Library
. edition), J? 74.

18 Alan Gewirth, Reason and Morality (Chicago: University of Chicago Press,
1978), p. 222.

19 Ibid., p. 142.
20 Judith Thomson, Ope cit., p. 8. Italic is mine.
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but in fact harming. IfFeinberg is right, then Henry Fonda, by not flying to the

sick woman to give a touch, harmed the woman. But, did he, by not giving her

a touch, really harm the woman?

Both advancing another's interest toward the baseline (benefitj) and

advancing another's interest above the baseline (benefitj) are benefit. And to

benefit is different from repaying another's due. I do not understand how the

mathematical distinction of "toward" and "above" the baseline can tum the

failure to benefit into harming. Feinberg's (as well as Mill's and Gewirth's)

argument that failure to perform an easy rescue is not a failure to benefit but to

harm seems to be inaccurate. Thus, Feinberg' first strategy to reconcile the

harm principle with the positive duty to rescue proves to be unsuccessful.

Feinberg's second strategy to reconcile the harm principle with the duty

to easy rescue is by allowing the imperilled person a positive right to be

rescued. Feinberg, without argument, takes it for granted that "imperilled

individuals have a right to be saved by those who can do so without

unreasonable risk, cost, or inconvenience."21

A right to be rescued is a claim-right which is correlated with assignable

other's strict duty. (Thus, if there was a lifeguard in the pool, then he has a

strict antecedental role-related duty to rescue the drowning child; and the child

21 Feinberg, op. cit., p. 185.
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has a claim-right to be rescued by the lifeguard.)22 However, in the case of a

drowning child, the lounger's duty is only contingently related to the child. The

drowning child has no antecedent claim-right to be rescued by the lounger.

Thus, if the lounger has a duty to rescue the child, then it is only an imperfect

duty, not a perfect duty which is correlated with the child's claim-right. If the

child has a claim, then it is a mere demand, or a mere claim-to which is not

conjoined with a claim-against. (Recall our discussion on the generic nature of

rights as a conjoinment of valid claims-to and valid claims-against, in 1.2.)

I think, a consistent believer of the principle of non-interference cannot

allow the drowning child the positive right to be rescued by the lounger, since

it will be a direct intervention of the lounger's liberty to require him to rescue

the child (even if the intervention of his liberty is a minor one). "The real

problem is that one cannot retain one's right to exercise one's freedom at the

same time one fulfills one's duty to rescue. My freedom of movement is

necessarily restricted if I am forced to part with some of my resources to take

care ofothers. "23 In the final analysis, a consistent believer of the principle of

non-interference cannot but be a non-rescuer, a rights-maniac.

22 Gewirth, like Feinberg, in regarding the right to be rescue as a claim-right,
commits to a fatal flaw. Gewirth, to prove the thesis that not helping is in
effect a kind of harming, gives the following example: "A train wreck ma~
be caused by a signalman's omitting to move a switch...If the signalman s
pulling the switch is expected and required in the normal operation of the
railroad line....then his failure to pull It is the cause of the ensuing wreck."
(Gewirth, op. cit., p. 222.) However, I contend that, like the lifeguard in
the pool, the signalman has an antecedent, professional duty to pull
switches at crucial times. His inaction is a cause because there is an
antecedent basis for the positive duty, and thus for positive expectations for
actions on part of the affected persons.

23 Douglas J. Den Uyl and Tibor R. Machan, "Gewirth and the Supportive
State," in Gewirth's Ethical Rationalism, ed. by Edward Regis Jr.,
(Chicago: The University of Chicago Press, 1984), p. 168. (My Italics.)

169



Despite Feinberg's effort to find the middle road between extreme

liberalism (or libertarianism) and welfarism, his attempt to expand the harm

principle to allow the duty to easy rescue proves to be a failure. Is there any

other way to amend the rights-maniacs' right to do wrong? I think it is

impossible for consistent liberals to allow a positive right within its ethical

scheme.24 The only way left is to abandon the liberal conception of rights and

to construct another conception of rights which is not vulnerable to a right to

do wrong.

6.3 Changing the Conception of Rights:

A Shift from Liberal Rights to Communitarian Rights

Liberals conceive of rights as givens acquired in the state of nature. In

the liberal scheme, individuals are thought to have rights simply because they

are human beings qua natural persons, not because they are human beings qua

members of communities. Liberal rights are detached from any social roles

and relationships, unsituatedin any institutions or communities.

In recent philosophical discussions, Alan Gewirth typically represents

this unsituated view of rights. Gewirth employs the capacity of purposive

agency as the ground for countenancing human rights. According to him,

agents consider their own purposes as "good." And thus, agents are committed

to accepting as good the necessary conditions which make both actions and the

achievement possible. According to Gewirth, freedom and well-being

24 John Rawls' A Theory ofJustice may be seen as a successful work which
integrates positive nghts (or welfare rights) with negative liberty in one
framework of justice. However, I think, he is not a true believer of the
principle of non-interference. Contrary to Sandel's criticism, Rawls is
closer to communitarianism rather than liberalism.
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comprise the necessary conditions for purposive action. A need for freedom

and well-being, when expressed by the purposive agent himself, is prescriptive

and thus contains the nonnative element necessary to transform these necessary

goods into prudential rights. These rights become human rights through the

principle of universalizability.P

Gewirth derives rights from the generic features of action. His

argument is a Cartesian one which starts from, and revolves within, a single

agent's first-personal conative perspective. For Gewirth, what is good is

nothing but what the agent himself considers good "for the agent," "from the

agent's perspective," "within the context of action." But, as we saw in Chapter

1, rights are fundamentally inter-personal claims. The language of rights is

meaningful only in the context of some possible confrontation between (at

least) two parties of the nonnative relation at issue. Gewirth's derivation of

rights from the generic features of singular action is out of the place of

meaningful rights. If an agent's singular action can constitute rights, Robinson

Crusoe would have rights before the arrival of Friday. However, it seems to be

completely idle to speak about Robinson's rights when he is alone. Robinson

Crusoe may consider freedom and well-being, in Gewirth's terminology, as

necessary goods for him. "Still, it cannot be maintained that Robinson Crusoe

either has or does not have rights to freedom and well-being, for the question

does not arise."26

The context of rights is fundamentally inter-personal; it presupposes

claimers and obligators. The concept of rights is a conjoinment of valid

25 See Alan Gewirth, "The Basis and Content of Human Rights," in Human
Rights (Chicago" University of Chicago Press, 1982), pp. 41-78.

26 Martin Golding, "The Primacy of Welfare Rights," in Human Rights, ed. by
Ellen Frankel Paul et. ai., (Oxford: Basil Blackwell, 1984), p. 131.
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claims-to and valid claims-against (1.2). If there is no second-party against

whom the claim can be launched, the alleged claim-to will lose its nonnative

power. Robinson Crusoe can claim rights only after Friday arrives. Before the

arrival of Friday, Robinson cannot have rights to freedom and well-being, even

if he can consider freedom and well-being as necessary conditions of his

purposive action.

Gewirth's rights are chimerical rights, since they lack the second-party

obligations. As Martin Golding correctly maintains:

The supposition that men have rights but do not stand in
moral relations to each other (as m the "natural condition
of mankind") undercuts the use of rights language....
Once we move from the situation of the isolated
individual to that of human beings (or beings like humans
in certain significant respects) in social inter-relationship
the question of rights becomes meaningful.V

Similarly with Gewirth's, in the state-of-nature theorists' (i.e., Hobbes,

Locke, and Nozick, etc.) unsituated view of rights, individuals are thought to

have rights prior to social institutions and relationships. However, this

conception of rights is detached from a inter-personal context in which there

are at least two parties who are capable of conununicating demands and

responsibilities. As Golding maintains, "a right is a forensic term, and its

significant use requires a forum of a particular kind. "28 Rex Martin also

correctly argues:

[T[he concept of rights (hence that of human or natural
rights) implies certain practices or institutional
arrangements; thus the notion of a natural (or human) right

27 tu«, p. 132.
28 Martin Golding, "Towards a Theory of Human Rights," The Monistvol. 52,

no. 4 (1968), p. 529.
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as wholly noninstitutional, as logically prior to all
practices of formulation and maintenance, is a mistake.29

In contrast to the unsituated view, Confucians regard rights as situated

or embedded in concrete bier-personal moral relationships. (Recall our

discussion of Confucian conception of rights as role-attached rights in 3.1.)

According to Confucianism, rights cannot exist anterior to or exterior to a

community. As the case of Robinson Crusoe suggests, rights are fragile

outside the inter-personal context, i.e., outside a moral or political community.

For Confucianism, rights are entitlements of individuals not because they are

human beings qua autonomous natural persons, but because they are human

beings qua social beings-members of a specific (moral or political)

community. For example, a father has a right to manage the family property

since he stands in a role of a head of the family, not because he is a human

being qua autonomous natural person. The owner of sheep has a right that his

sheep be taken care of by the swineherd since he stands in a specific, i.e.,

promissory, relationship with the swineherd.

The Confucian conception of role-attached rights is somewhat like

Hart's notion of "special rights." According to Hart, special rights are rights

that "arise out of special transactions between individuals or out of some

special relationship in which they stand to each other, both the persons who

have the right and those who have the corresponding obligation are limited to

the parties to the special transaction or relationship."30

29 Rex Martin, Rawls and Rights (Kansas: The University Press of Kansas,
1985), p. 32.

25 H. L. A. Hart, "Are There Any Natural Rights?" in ed. by Jeremy Waldron,
Theories ofRights (Oxford: Oxford University Press, 1984), p. 84.
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Confucianism lacks the notion of what the liberal calls "natural rights"

or "human rights". Confucianism does not recognize any such detached,

disembedded, unsituated rights. Is this a defect of Confucianism? "Yes" and

"No." The merit of the Confucian conception of rights lies in conceiving

rights as situated in concrete inter-personal contexts, embedded in community

and relationships. However, its defect lies in its lack of general rights, in Hart's

terms,31 which are to be possessed by all members of a community capable of

choice in the absence of those special roles and relationships. For instance,

since Confucianism did not recognize the right to equal opportunity, social

mobility was seriously limited throughout the history of Chinese dynasties.

Role-change and status-change has been almost impossible except in only a

few cases.32 Without the possibility of role-change and status-change, the self

in such a society is strictly locked in his given role, received framework of

values, and inherited status. What the self of such a society lacks is, in

MacIntyre's language, "the capacity to detach oneself from any particular

standpoint of view, to step backwards, as it were, and view and judge that

standpoint or point of view from the outside."33

In the reconstructed Confucianism (or rational communitarianism),

individuals are to have, besides the role-attached rights (or special rights), at

least one genera of a general right--that is, the right to equal freedom. To allow

31 Ibid., p. 87.
32 The only way of social mobility was provided by the institution of civil

examination. Only few classes of people, i.e., peasants, could become
officials through the civil examination. However, for other classes (i.e.,
butchers, merchants, and slaves), the right to take civil examination was
not allowed. See Ping-ti Ho, The Ladder of Success in Imperial China:
Aspects of Social Mobility (New York: Columbia University Press, 1962),
pp.I-52.

33 MacIntyre, After Virtue, p. 126.
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people to engage in various roles and communities voluntarily, and also to

allow people to move freely from one community to another, the right to equal

freedom is required. (Recall the boat analogy in 5.4. In the picture of a

reconstructed model society, to allow individuals to join voluntarily many

boats simultaneously, the presumption of liberty is required.) The genera of

the right to equal freedom contains several specific rights as its specimens, i.e.,

a right to freedom of expression, a right to freedom of religious and academic

belief, a right to equal opportunity, a right to freedom of movement, a right to

free association, a right to be free from sexual and racial discrimination, a right

to political participation, etc.

Provided with these individual rights, individuals in the reconstructed

Confucian society will not be fixed in given role, inherited status, inborn

community, or involuntarily baptized religion or thought, as was the case in

traditional feudal societies.34

Moreover, these individual rights will facilitate rational, non-violent

change in existing communities and community values as well as the rational,

non-violent formation of new communities. Individual rights provide

dissenting members of a community an access to alternatives even when the

34 In a modem nation-state, it is no longer plausible to maintain that one's
position as a fanner, or waiter, or governor is assigned and unchangeable
as in the traditional Chinese society. Under the modem condition, we no
longer fmd ourselves situated in given roles and inherited stations. The
characteristic of modem man is to decide what role-commitments to
undertake from among various alternatives. In this sense, MacIntyre's
unreflective reappraisal of the ancient Greek notion of self as rigidly
situated in roles is a romantic or nostalgic idealization of self. In contrast
with the nostalgic communitarianism, the reconstructed Confucianism, as a
rational communitarianism, recognizes self as both detachable from certain
unwanted roles and as situated in voluntarily chosen roles. In short, in the
reconstructed Confucianism, the necessity of both the notions of
"detachablefrom" and "situated in" are recognized.
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majority of the community members (or the official leaders of the community)

do not share their views. In this way, individual rights not only enable

individuals to create new communities but also enable individuals to partake of

the good of community by providing individuals an equal opportunity of

community involvement.

However, these general rights need not be seen as unsituated or

disembedded as in the liberal view. These rights are general rights in the

absence of specific roles and relationships, but still situated in the context of

communities. While in liberalism, individual rights are devised as a means to

secure mere non-interference without assuming individuals' community

involvement; in the reconstructed Confucianism, rights are to be understood as

a means to facilitate individuals' access to communities involvement. While

the purpose of the principle of non-interference is to secure the range of

protection for pre-social natural persons without assuming the importance of

community, the reconstructed Confucianism seeks to expand the range of

individual options and to facilitate individuals' community involvement. When

liberty and rights are conceived positively as in the reconstructed

Confucianism, the liberal idea of non-interference is neither absolute nor prima

facie. (Thus, under the Reconstructed Model's positive understanding of rights,

the lounger's and Tom's right to non-interference is unthinkable.)

As a consequence, a social program guided by considerations of positive

liberty will seek to increase the opportunity and diversity of alternatives

available to the members of the society. This involves, in the first place, an

elimination of most unjust legal restrictions and political suppression which has

been opposed by negative rights theorists. Furthermore, a society concerned
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with positive liberty will also give high priority to the supportive means for

affmnative programs aimed at the development of human potentialities, i.e.,

education, training, and rehabilitation, ulterior welfare, etc.

6.4. Community Values and Limits of Rights

The defect of the (negative libertarian) principle of non-interference lies

in the fact that it does not take account of the importance of community.

According to the reconstructed Confucian picture, once one engages in a

certain community, and as far as he wants to remain in the community, he

should respect the goals and value system of the community. In this sense, in a

life of a community, the value of common good is to be given priority over the

value of liberty. (For instance, once one decided to join a basketball game, he

should follow the rules of the game, he should respect the goal of the team, and

he should share the morale, spirit, and feeling with other members of his team.

IT he fails to do these, he becomes not only a failed player, but also an

interferer of the team-play. In this situation, the presumption in favor of

common good is thought to be legitimate; and, the scope and content of rights,

concerning the game, are to be shaped and guided by the common goal of the

team. Thus, individual member's specific rights enjoyed in the game are

derived from and shaped by the goal and values of the basketball team.

However, if one does not want to conform to the common goal of the team, he

may leave the team and join another. He has a right to freedom of association.)

The reconstructed Confucianism, even if it takes rights seriously, is not a

rights-based morality. Of course this does not mean that it cannot have rights
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in its system. What it says is that individuals' rights can be and should be

claimed in balance with the goals and values of communities.

In rights-based theories, goals and duties are derived from rights.35

Rights are fundamental source of other values and principles. In such a

system, since duties are derived from rights, if rights are not present, there are

also no duties. One may do what one is entitled to do so long as he is not

violating others' rights. Thus, a lounger has a right to keep on sitting in his

chair while enjoying drinking and reading regardless of the drowning child. In

rights-based systems, the lounger has no duty to rescue the child, since the

child has no right to be rescued. In rights-based systems, "rights for their own

sake" are not impermissible, As.T. L. Mackie says, "Duty for duty's sake is

absurd, but rights for their own sake are not."36 Like Nozick's entitlement

theory of justice, from a moral point of view, individuals' persistence in "rights

for their own sake" has a danger to become "inhumane rights" or "rights to do

wrong."

In contrast to the extreme negative libertarian scheme, in reconstructed

Confucianism, the scope of rights is to be derived from the goals and values of

communities, not from the principle of non-interference. As a consequence,

the communitarian conception of rights excludes the lounger's right not to

rescue as an illegitimate right. Moreover, in the reconstructed Confucianism,

there are no absolutely non-infringible rights, but only "rights with

specification" which are exercisable under certain conditions, in balance with

the good of the community. Specifiers deny that there is an unqualified right.

35 See J. L. Mackie, "Can There Be a Rights-Based Moral Theory?" in
Theories ofRights, ed. by Jeremy Waldron, p. 169.

36 Ibid., p. 171. (iWy Italics)
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Practice of rights in a community needs specifications. Without

specifications, there can be not only a traffic-jam of rights, but also, and more

importantly, a danger of a right to do wrong. To avoid the unlimited exercise

of rights without specification, various constitutions and human rights

documents in actual societies place escape clauses. For example, the United

Nations Universal Declaration of Human Rights (1948), while saying: "All

human beings are born free and equal in dignity and rights (Article 1)," in the

escape clause admits that rights can be balanced by other moral reasons. The

escape clause (Article 29/1) states:

In the exercise of his rights and freedom, everyone shall
be subject only to such limitations as are determined by
law solely for the ,purpose of securing due recognition and
respect for the nghts and freedoms of others and of
meeting the just requirements of morality, public order
and the general welfare in a democratic society.

The European Convention on Human Rights also recognizes the

necessity of limiting individual rights in some special cases. For example,

while it states: "Everyone has the right to respect for his private and family life,

his home and his correspondence (Article 8/1)," also adds an escape clause

(Article 8/2):

There shall be no interference by a public authority with
the exercise of this right except such as in accordance with
the law and is necessary in a democratic society in the
interests of national security, public safety or the
economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals,
or for the protection ofthe rights and freedoms ofothers.

While most human rights documents and Constitutions of various

nations include escape clauses to legitimize the limitation of individual rights,
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interestingly enough, the U.S. Constitution lays down certain rights and

freedoms without specifying any limitations or conditions in exercising those

rights.37

As in the case of the escape clauses in various human rights documents,

in the state level laws, a state may place various specifications on individual

rights when it is necessary to protect and promote the good common to all

members of the state. In this sense, the state itself, sometimes, can be regarded

as one large community. For example, a news reporter's right to free speech

concerning the military affairs may be limited during a war time.

Communicating information concerning military secrets during war may

seriously threaten the security of the nation. Likewise, at the community level,

various communities, in accordance with their specific goals and values, may

place various specifications on members' rights when it is thought to be

necessary to protect the good of the community. For example, individuals'

right to freedom of expression may be limited in some groups. Madonna style

blue jeans and punk: style hair-cut of teachers and priests on schools and

churches will seriously impede the working of those systems. Again, the right

to free speech may be limited for priests,lawyers, and doctors concerning their

job-related matters. The breach of confidentiality will seriously damage not

only the goals and values of those communities, but also the relationships

between priests-confessors, lawyers-clients, and doctors-patients.

37 See Esin Orucu, "Core of Rights and Freedoms" in Human Rights: From
Rhetoric to Reality, ed. by Tom Campbell, et al., (New York: Basil
BIackwelllnc., 1986), p. 42.

180



6.5 Toward a Virtuous Exercise of Rights

Placing various specifications (or escape clauses) in laws (or law-like

rights documents) may be an effective way to avoid the danger of immoderate

rights claims of the state level system of justice. However, Confucianism

suggests that a man of virtue does not regard these limitations of his rights as a

constraint or restriction, but as a necessary prescription under which he and his

community can flourish. Virtues are qualities necessary both to sustain the

good common to all members of the community and to constitute one's ideal

personhood and admirable character. For a virtuous man, having a right does

not mean that he has a reason to exercise that right. Having a right means one

is at liberty to exercise that right. As Robert Louden observes, "doing what

one has a right to do and doing what is right are often quite different matter. "38

What is important in the life of a community is not only recognizing what

rights we are entitled to, but how we are to exercise those rights in excellent

ways, in accordance with a vision of a good life.

Confucians suggest that virtues are qualities necessary for building an

ideal personhood as well as for the contribution to the common good.

Confucius says:

A man of jen, wishing to be established himself, seeks
also to establish others; wishing to be enlarged himself, he
seeks also to enlarge others.39

While liberals conceive morality as a mere system of constraints without the

depth of personal significance, Confucians focus on the moral ideal of

38 Robert Louden, "Rights Infatuation and the ImEoverishment of Moral
Theory," Journal ofValue Inquiry, vol. 17, no. 87 (1983), p. 99.

39 Analects, VIj30.
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becoming a man of jen. According to Confucians, humans are worthy since

they can have inner compassion or commiseration, or the capacity to respond

to the needs of others in distress. Mencius says:

When you see a child drowning in a well, if you do not
feel compassion, you are not a human.40

For Confucianism, human is an achieved state of humanity manifested

in community life. The human is worthy not only because he has a capacity of

rational autonomy, but more importantly because he can achieve the ideal of

humanity. Compassion involves a sense of shared humanity, of regarding the

other as a fellow human being. This means that the other person's suffering is

seen as the kind of thing that could happen to anyone, including oneself insofar

as one is a human being. Because compassion involves a sense of a shared

humanity, it promotes the awareness of equality, (even when accompanied by

an aclmowledgement of actual social inequalityj.t! When Mencius says, "if

you do not have compassion, you are not a human," he does not mean that the

person lacking compassion is not a biological member of human race, but he

means that the person lacking compassion is not an ideal person worthy of

respect from the viewpoint of realized humanity.

Rights-based theory cannot account for the achievement of virtues,

admirable character, and solid community. What is lacking in this theory is the

vision of a good life. Regarding this point, Michael Sandel's following remark

is illuminating:

40 Mencius, D/N6.
41 See Lawrence Blum, "ComJ?assion," in Explaining Emotion, ed. by Amelie

Oksenberg Rorty (L A.: Uruversity of California Press, 1980), pp. 511-12.
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It is a liberal vision, and like most liberal visions gives
pride of place to justice, fairness, and individual rights. Its
core is this: a just society seeks not to promote any
particular ends, but enables its citizens to pursue their own
ends, consistent with a similar liberty for all; it therefore
must govern by principles that do not P1esu.l?pose any
particular conceptIOn of the good. What justifies these
regulative principles above all is not that they maximize
the general welfare, or cultivate virtue, or otherwise
promote the good, but rather that they conform to the
concept of right, a moral category prior to the good, and
independent of it.42

As Sandel correctly observes, what is lacking in a rights-based morality

is, simply, the vision of a good life and the ideal of a person-making. Rights

based morality does not favor a noble vision of life over an inferior one; it does

not inspire one to choose to be a man of excellence (chiin-tzu "ff{5-=j!=- ) instead of

a small man (hsiao-jen /j ......A.. ).43 Tolerance is the first virtue of liberalism.

Liberals are so tolerant that they do not judge between two rival visions of a

life: in other words, liberals neither favor the philosophy professor's academic

life over the life of a pornographic movie star; nor favor loving husband-wife

relationship over an adult brother-sister incest.44 What they count as moral is

42 Michael Sandel, "The Procedural Republic and the Unencumbered Self,"
Political Theory, vol. 12, no. 1 (1984), p. 82.

43 Of course, given the diversity of human interests, there can be no single
way of life according to which everyone should live. Nevertheless, there
can be a better or worse alternatives for each individual. To draw an
analogy, there can be no one "true" size of a shirt which is suitable for
everyone. Nevertheless, it does not follow that there is no right answer to
the question "What is the best or better size for me?" See Susan Mendus,
Toleration and the Limits ofLiberalism (Atlantic Highlands: Humanities
Press International, Inc., 1989), .l?p.80-3.

44 For liberals, adult brother-sister mcest, as far as it does not inflict harm or
offense to others, has no reason to be prohibited. For example, Feinberg
argues, "Adult brother-sister incest. ...need not be harmful to either
collaborator; given contraceptive protection it need threaten no third
parties; and given privacy, it need cause no offense." See Feinberg,
Harmless Wrongdoing (Oxford: Oxford University Press, 1988), p. 166.
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just non-interference--i.e., non-harming or non-violating others' rights. Post, in

criticizing the liberal virtue of tolerance, states:

Only a thoroughly demoralized community can tolerate
everything.i., A community without boundaries is without
shape or identity.i., If community life is to survive, on
either the local or national levels tolerance must at some
point or another come to an end.4

Alexander Solzhenitsyn, in his 1978 Harvard University

Commencement Address, said: "It is time, in the West, to defend not so much

human rights as obligations. "46 As Solzhenitsyn observes, it is time in the

post-modern West to turn our eyes to virtues. Rights-based morality generates

a minimalist and uninspiring morality. Its morality is minimalist because it

does not set up any substantive vision of a good life; it only lays down certain

necessary conditions or means for the non-interference and mutual toleration of

similarly uninspiring visions. It generates a law-like procedural morality, not a

substantive one.

Confucians suggest that to insist on what one is entitled to do is not

necessarily contributive to the achievement of ideal personhood; to push one's

rights to the end does not necessarily make him fully human. The

reconstructed Confucianism, as a morality of aspiration, does not limit itself to

the baseline of minimal requirements, but deals with the full range of human

actions including the ideal of becoming a man of jen. Confucian morality is a

morality of aspiration. It recommends to us a type of character that we should

endeavor to build up, a kind of personhood we should strive to form, and a

45 Post, "The Social Foundations of Defamation Law: Reputation and the
Constitution," California Law Review, vol. 74 (1986), p. 691 and p. 736. .

46 Cited in Robert Louden, op. cit., p. 99.
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kind of community that we should try to manufacture. What the reconstructed

Confucianism maintains is not that we should abandon the rights-talk as some

nostalgic communitarians maintain/i? but that we should exercise our rights in

an excellent way-vvirtuously, aspiring to a vision of a good life.48

47 For example. MacIntyre maintains that "Natural or human rights are
fictions-just as is utility--but fictions with highly specific properties." He
also writes. "there are no such rights. and belief in them 15 one with belief
in witches and in unicorns." See his After Virtue. pp. 69-70.

48 In contrast to the contemporary interpretation of the liberal tradition. 101m
Locke. Adam Smith. and John Stuart Mill were pre-occupied the way
rights were exercised. They believed that rights were necessary for a good
life. but also recognized that rights by themselves were not a sufficient
condition that could produce the good life or happiness. For Locke. Smith.
and Mill. liberty was intimately tied to virtues. but this concern is largely
ignored in the contemporary reading of the liberal tradition. And that
omission has contributed to the current crisis in liberalism. Ronald J.
Tercheck similarly' acknowledges that. "A focus on rights ....is only a part
of the theory of liberalism that developed with writers as diverse as John
Locke. Adam Smith. and Jolm Stuart Mill. They were also concerned
about the practice of rights and what it meant to include moral in
something like moral agency. For them. virtue represented the highest
level of moral agency. and their conception of virtue required them to
emphasize the moral autonomy of all human beings." Ronald J. Terchek,
"The Fruits of Success and the Crisis of Liberalism." in Liberals on
Liberalism. ed. by Alfonso J. Damico (Totowa: Rowman & Littlefield.
1986). pp. 15-31. Cf.• Quentin Skinner. "The Idea of Negative Liberty:
Philosophical and Historical Perspectives." in Philosophy in History. ed.
by Richard Rorty, et. al. (Cambridge: Cambridge University Press. 1984).
pp. 193-224.
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CHAPTER VII CONCLUDING REMARKS : TOWARD

A COORDINATION OF VIRTUES AND RIGHTS

7.1 Beyond Negative Liberty

Negative freedom is concerned with the question, "How much moral

space should be left open for individuals to do what they want without

interfered with by other persons (or by the state)?" According to this

understanding of freedom, to be free means not to be interfered with in one's

pursuit of self-interests. Liberalism seeks to expand the range of options for

individuals in ways that do not interfere with the legitimate interests of others.

Thus, according to liberalism, one may do whatever he wants to do as long as

he is not inflicting harms on others or as long as he is not violating others'

rights.

However, as we saw in 6.1, the negative libertarian's conception of

freedom is a minimalist one. It does not inspire us to have a vision of a good

life; and it does not take seriously virtues, character, and community. It does

not provide a moral reason to help the imperilled needy; moreover, on some

inappropriate circumstances, it allows individuals to have a right to do wrong.

If non-interference is the only condition of being free, then a chronic alcoholic

and a drug addict might be said to be free as far as nobody interferes with their

interests and rights. However, from a Confucian point of view, they are not

free because of their weakness of will, internal constraints, and conflicting

desires.
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The Confucian conception of freedom consists of self-overcoming and

self-realization. It derives from man's desire to be in control of his own

decisions. The Confucian, as a proponent of positive freedorn.! wants his life

and decisions to depend on hishigher-self, not on the lower-self. According to

the Confucian self-realization view of freedom, mere absence of external

constraints cannot be accepted as a sufficient condition of being free. An

individual with desires in sharp conflict is not free even if open options are

guaranteed for him. Thus, for Confucianism, what is important for achieving a

genuine freedom is overcoming the conflict of desires, i.e., self-mastery, self

government, and axiological ordering of desires. Mencius says:

There is nothing better for the nwturing of the heart than
to reduce one's desire. When a man has but few desires,
even if there is anything he fails to retain in himself, it
cannot be much; but when he has a great many desires,
then even if there is anything he manages to retain in
himself, it cannot be much.2

Mencius holds that the most important factor that prevents a person from being

free is not external obstacles, but internal ones. According to Confucianism,

the increase of negative liberty (as availability of options secured by non

interference) would not end the strife among conflicting desires. What is

needed is the notion of significance--some ordering of goals, motivations, and

1 Regarding this point, Hsieh Yu-wei's interpretation of Confucian freedom is
illuminating. He states, "The freedom advocated in Confucian ethics is the
freedom to do good or the freedom to choose what is good. It is ethical
freedom of choice." See Yu-Wei Hsieh, "The Status of the Individual in
Chinese Ethics," in The Chinese Mind--Essentials of Chinese Philosophy'
and Culture, ed. by Charles A. Moore (Honolulu: University of Hawaii
Press, 1967), p. 310.

2 Mencius, VIl/B/35.
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desires--an axiological awareness of higher and lower, noble and mean, good

and bad, integrated and fragmented. Mencius says:

The desirable is called good (shan ffi ). To have it in
oneself is true (shin @). To possess it fully in oneself is
called beautiful (mei ~ ), but to shine forth with this full
possession is called great (ta *). To be great and to be
transformed by this greatness IS called sage (sheng ~). 3

As Mencius states, the condition for the possibility of self-realization is

found in the axiological ordering of conflicting desires in terms of (second

order) desirability. A hierarchical ranking of desires serves to make the

desires one's own. A person identifies himself (or his character) with his most

significant desires. If the significant desires of the self are fulfilled, the self

flourishes/l Mencius admires a person who successfully masters his desires as

beautiful (mei), true (shin), great (ta), and sage-like (sheng}.

Self-overcoming or self-mastery is a precondition for the display of

virtues. A person is displaying benevolence (jen) if he acts out of a high-order

desire to benefit others by overcoming his selfish desires; a person is

displaying courage (yung) if he acts out of what he takes to be desirable by

overcoming his desire for the safety of his person. In this way, virtues are

excellence of character concerned with free (in the absence of internal

constraints) activity in the contribution of distinctively human good. Thus, for

Confucians, self-overcoming of conflicting desires and cultivation of character

naturally lead one to be free. Confucius says:

3 Ibid., Vll/B/25.
4 For an excellent discussion on self-mastery and freedom, see Andreas

Eshete, "Character, Virtue and Freedom," Journal of Philosophy, vol. 57
(1982).
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Look at the action of a man, observe his motives, examine
what he likes and dislikes. In what way is a man's
character hidden from others' view? How can a man
conceal his true characterr>

Character is the reservoir of virtues, vices, habits, experiences, desires,

and purposes that define specific identities of a person. The significance of

character is that it carries with it this ensemble of qualities inseparable from the

context of community, such as family, friendship, neighborhood, school, etc.6

A person who possesses virtues is freer than a person who lacks them in

the sense that he will act out of his significant desires without frustration and

internal conflicts. Confucius' remark that "At seventy, I could follow what my

heart desired, without transgressing what was right"7 expresses his

accomplishment of freedom in the sense of self-mastery and self-realization.

As Confucians maintain, self-mastery is an important condition of

achieving a genuine sense of freedom. However, if only internal factors are

counted as constraints, then a self-cultivated prisoner locked in a jail might be

said to be free. But, in fact, he is not. While liberals emphasize the external

factors as constraints of freedom, Confucians emphasize the internal factors.

Self-overcoming or self-mastery is crucial to build up an admirable character

and an ideal personhood, but when there are suppressions and tortures, it will

be harder (if not impossible). Conversely, open options and less interference

are crucial to maintain a comfortable life and to protect the security of person;

but, without an axiological ranking of conflicting desires, one can become a

5 Analects, n/ro,
6 See Clarke E. Corchran, "The Thin Theory of Community: The

Communitarians and Their Critics," Political Studies, vol. XXXII (1989),
p.433.

7 Analects, ll/4
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slave of desires. An open option without self-mastery is empty, self-mastery

without availability ofoptions is blind.

Through the mutual criticisms of the liberal and the traditional

Confucian conceptions of freedom, what is presented before us is not a simple

choice between negative liberty and positive freedom. As shown in the

reconstructed Confucianism in Chapter V, we are presented, rather, with a

complementary or mutually supportive relationship between the two senses of

freedom. A total freedom includes both maximization of options and self

realization.. A liberal man needs self-overcoming and cultivation of his

character, a Confucian man needs protection and availability of options in

choice and action.

7.2 Beyond a Minimal Morality

Liberalism can be understood as a moral or political rhetoric of rights.

Having rights is good since rights protect a sphere of autonomy and

fundamental interests of individuals. Having rights enables us to "stand up like

men"g and "encourages the patients [or recipients] of rights-infringing actions

to feel resentment, to protest, to take a firm stand."9 The language of rights

provides us "the possibility of modifying and creating institutions."10

Rights function to protect the sphere of autonomy and ulterior interests

of men. However, in some inappropriate circumstances, rights blind our eyes

8 Joel Feinberg, "The Nature and Value of Rights," in Bioethics and Human
Rights-A Reader for Health Professionals, ed. by Elsie L. Bandman and
Bertram Bandman (New York: University Press of America, 1986), p. 27.

9 Richard Brandt, "Concept of a Moral Right," The Journal of Philosophy
(1983), p. 45.

10 Stuart M. Brown, Jr., "Inalienable Rights," The Philosophical Review
(1955), p. 202.
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from moral sensitivity. In some circumstances, the talk: of rights does not

make one to stand up like a man, "instead it reveals his ungoverned rage at

what he sees a') a damnably insensitive, confrontational world. "11 People who

are too pushy about their rights in some circumstances are "crabby, thin

skinned, cantankerous, touchy, and quite possibly bitchy."12 J. L. Mackie says

that "Duty for duty's sake is absurd, but rights for their own sake are not. "13 If

rights for their own sake are not absurd, then rights can be asserted or claimed

at all times. The impoverishment of Mackie's view is due to its sole concern

with the minimal requirements of morality, neglecting the possibility (or

necessity) that, in some circumstances, rights may be waived, yielded, or

sacrificed for other moral reasons.

A rights-based morality is minimalist in comparison to the Confucian

morality. It is minimalist in a sense that it delimits the arena of moral

discourse to a narrow sector of human experience. It is also minimalist in a

sense that it makes minimal demands upon the moral character of agents,

requiring little or nothing of them in the way of Confucian morality.H

What a rights-based morality counts as moral is solely concerned with,

what Stephen Hudson calls, "the requirements of morality"--rights, duties, and

11 Michael J. Meyer, "Dignity, Rights, and Self-Control," Ethics, vol. 99
(1989), p. 325.

12 Jan Naverson, "Comments on Feinberg's The Nature and Value ofRights,"
The Journal 0lValue Inquiry, vol. IV (1970), p. 259.

13 J. L. Mackie, ' Can There be a Rights-Based Moral Theory?", in Theories of
Rights, ed. by Jeremy Waldron (Oxford: Oxford University Press, 1984),
p. 171.

14 David Norton and Edmund Pincoffs, by distinguishing ethics of rules and
ethics Of character, criticize modem rule-oriented ethics as moral
minimalism." See David Norton, "Moral Minimalism and the
Development of Moral Character," in Midwest Studies in Philosophy, ed.
by Peter A. French, et, al. (Notre Dame: University of Notre Dame Press,
1988), vol. xm, pp. 180-195; Edmund L. Pincoffs, Quandaries and
Virtues (Lawrence: University Press of Kansas, 1986), pp. 41-7.
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obligations.IS The minimal requirements of morality share a set of

characteristics. That is, whether they are rights or duties, they are required,

demanded, enforced, or exacted. A rights-based morality, in this sense, is an

"external morality"16 construing morality as a mere system of constraints

without the depth of personal significance.

'The language of rights and correlative obligations, when expressed by

means of deontic modals, includes three categories of actions: (1) actions that

are duties, or obligatory, or required; (2) actions that are permissible in the

sense that they are neither obligatory nor forbidden, and; (3) actions that are

forbidden.l? The moral dimension of the language of rights (i.e., the morally

obligatory, the morally indifferent, and the morally prohibited) is minimalist

because it cannot take account of other nonnative categories which are also

significant parts of human experience, such as supererogatory and meritorious

acts.I8 For example, rights cannot require benevolence (jen); it does not

provide a moral reason to act benevolently in the way that it can compel one to

perform those duties specified by corresponding rights. Roger Ames states:

15 See Stephen Hudson, "Taking Virtues Seriously," Australasian Journal of
Philosoph(/, vol. 59, no. 2 (1981), pp. 190-92.

16 The term 'external morality" is Antonio Cua's. Cua characterizes Hsiin
tzu's conception of morality as an "external morality" in contrast to the
Mencian "internal morality." According to Cua, while internal morality
stresses the notions of motivational structure, ideal way of life and ideal
personhood, external morality focuses merely on the narrow sense of
morality as a system of constraints or external impositions. I think Cua's
distinction of internal morality and external morality can also be used to
illuminate the distinction between Confucian virtue-based morality and
liberal rights-based morality. See Antonio Cua, "Morality and Human
Nature," Philosophlr East andWest, vol. 32, no. 3 (1982), pp. 279-294.

17 See J. O. Urmson, 'Saints and Heroes," in Essays in Moral Philosophy, ed.
by A. I Melden (Seattle: University of Washington Press, 1958), pp. 198
216.

18 See Joseph Raz, TheMorality ofFreedom (Oxford: Clarendon Press, 1986),
pp. 195-197.
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The celebration of human rights as a means to realizing
human dignity is of course overstated, unless by human
dignity we mean the barest possible existence. To use
human rights as a measure for the quality of life possible
within community is like using minunum health standards
as a universal index on the quality of restaurants.If

According to Confucianism, the field of moral problems is so large and

various that the narrow subfields picked out by the language of rights fails to

include the full range of significant human experiences. The Confucian virtue

based morality, in contrast to rights-based moralities, is maximalist in the sense

that nothing in human experience is void of moral significance, and the moral

situation is the life of each person in its entirety. While a rights-based morality

covers only the minimum dimension of moral actions (i.e., right, permissible,

and wrong), Confucian morality covers maximum range of human actions as a

field for self-cultivation.

For example, the Confucian moral language includes not only right

(shih ~), wrong lfehJl=), and permissible (k'o»s ); but also benevolent (jeni-),

righteous (yi~ ), appropriate (li ,fo~ ), wise (chih!ill' ), trustworthy (shin (~ ),

generous (k'uanJm:), courageous (yung ~), tolerant (jen:e ), sincere (ch'eng

IDOC ), respectful (ching"IID<. ), obedient (kung $ ), charitable (tzu § ), and

more. These terms are grading terms. These terms are used to grade not only a

person's actions, but also, and more importantly, a person's character, quality,

motives, and intentions.

19 Roger Ames, "Rites as rights: The Confucian Alternative," in Human Rights
and the World's Religions, ed. by Leroy S. Rouner (Notre Dame:
University of Notre Dame Press, 1988), p. 13.
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What the Confucian morality suggests and recommends that we do is

not limited to those minimal requirements. For Confucians, there are ranges of

actions that are not obligations or duties but are deserving of a morally

favorable predicate--actions which are desirable for a person to perform if he

wants himself and his community to flourish. Actions in this category can be

called, using Hudson's language, "Counsels of Moral Wisdom."20

For Confucians, nothing in the entire range of human actions is devoid

of moral meaning.U Confucians acknowledge that the whole realm of

morality is broader than the minimal requirements of morality. Confucianism,

as a morality of virtue, stresses the importance of self-overcoming, self

cultivation, and self-realization. Confucius said:

If the people are led by laws, and if they are guided by
punishment, they will try to avoid the punishment, but
they will have no sense of shame. If they are led by
virtue, and if they are guided by the rites, they will have
the sense of shame, and moreover will become good.22

If Confucius were alive in our rights-infatuated time, he would say, "if

people are guided by rights, they will have no sense of shame." Shame is a

feeling experienced upon a loss of self-dignity. A dignified practice of rights

requires excellence of moral character as its precondition. Eilot Deutsch

20 See, Stephen Hudson, op. cit., p,p. 191-3.
21 The moral dimension of Confucianism includes not only supererogatory and

meritorious acts, but also those actions which are adjudged non-mow in
modem ethics. For example, from the Confucian perspective, the six arts
(liu-li ~~ ), i.e., poetry, music, ritual, archery and charioteering,
calligraphy, and arithmetic, are regarded not as mere hobby or amusement,
but as disciplinary instruments for establishing and cultivating one's
character. See Wei-ming Tu, "The Idea of the Human in Mencian
Thought," in Confucian Thought: Selfhood as Creative Transformation
(New York: State University of New York Press, 1985), pp. 96-100.

22 Analects, ll/3.
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maintains that the consummate moral act involves more than fulfilling what is

required by a minimum base-line of right/wrong. He puts it in this way:

Just as with works of art, some action contents are richer
than others.... When I see other persons, I do not just see
certain shapes and sizes, colors and forms. I see
meaningfully the embodiments of various qualitative
achievements as well. And when I see an action occurring
I don't just see a piece of brute behavior that I describe in
mere reportorial, physicalist terms, I see, rather, the
action as it expresses, embodies, exhibits qualities of both
an aesthetic and ethical kind.23

Given the distinction between the requirements of morality and the

counsels of moral wisdom, we are not left with a simple choice between the

two distinct ranges of moral actions. In the reconstructed Confucianism, the

two dimensions of morality are to be understood as mutually supporting and

complementary, instead of incompatible or exclusive.

Rights are necessary because they can protect a base-line of human

interests and moral space in which one can freely choose and act. Rights are

necessary because they are minimum conditions for human flourishing. And,

moreover, consciousness of one's rights is necessary for the supererogatory

virtues, for the latter cannot even be given a sense, except by contrast with the

notion of due, entitlement, and desert.24

23 Eliot Deutsch, Personhood, Creativity and Freedom (Honolulu, University
of Hawaii Press, 1982), PI?; 129-130.

24 As Feinberg maintains, Waivers and gratuity can exist only against a
background of understood rules assigmng rights and duties. Forgiving
debts obviously would not be possible without the prior practice of loaning
and re.p,aying with its rule-structured complexes of rights and correlative
duties. I Joel Feinberg, "A Postscript to the Nature and Value of Rights,"
in Bioethics and Human Rights, ed. by Elsie Banclman and Bertram
Bandman (New York: University Press of America, 1986), p. 33.
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However, rights are not sufficient to produce a good life or an ideal

personhood. "Understanding that one has rights ....is not sufficient for one to

have an admirable character, for one might yet be a mean-spirited pharisee,

unwilling ever to be generous, forgiving, or sacrificing."25 What is to be added

to the minimal requirements of morality is the importance of excellence of

character, virtues, and significance--axiological ordering of goods.

The dichotomy of a morality of rights and a morality of virtues taken by

extreme liberals and extreme communitarians are too monolithic--gives little

heed to the diversity of human interests, desires, motives, and purposes. A

person who vigorously claims rights and entitlements in some adversarial

situations might be a loving and generous person in other contexts.

Conversely, talking in terms of rights may not be appropriate in some

relationships; however, in other competitive or adversarial circumstances,

talking in terms of rights may be an effective way to express one's dignity and

self-esteem.

For example, m a loving husband-wife relationship, it will be

inappropriate to say that "I have a right to sleep with you" or "You have a duty

to make love with me. "26 Conversely, it would be expecting too much if we

ask the people of Kuwait who are suffering the arbitrary invasion of Saddam

Hussein, "Be benevolent" or "Love your enemies."

25 Ibid., p. 33. .
26 John Hardwig gives many interesting instances of rights-talk out of context.

For example, if a faithful husband of thirty-seven years were, on his
deathbed, to tum his wife and say, "my conscience is clear, Helen, I have
always respected your ri~hts," the wife's whole marriage would tum to
ashes. John Hardwig, 'Should Women Think in Terms of Rights?",
Ethics, vol. 94 (1984), p. 443.
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Unlike the extreme liberal (or negative libertarian) who does not want to

allow moral reasons other than rights and duties, and also unlike the extreme

communitarian who solely emphasizes commitments and virtues, the

reconstructed Confucianism recognizes the importance of both rights and

virtues, claims and concessions, self-assertions and the virtue of benevolence.

According to the ideal of reconstructed Confucianism, a society without

benevolence, friendship, and gratitude will be an unpleasant or an unlivable

one; at the same time, a society that does not respect and protect the moral

space of self-direction, self-government, and self-flourishing will be a

demoralizing and intolerable one.
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