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ABSTRACT

Justice requires that the significant differences

between the way contemporary American law treats children

and adults be grounded in some morally relevant difference

between the two groups. The Supreme Court has generally

cited three commonly held beliefs about how children are

different from adults: their vulnerability to harm, their

lack of mature judgment, and the importance of the parental

role in their lives.

This dissertation argues that, granting the courts

those differences, as well as principles of justice

considered to be absolute in adult contexts, decision-making

in children's rights cases is rife with inconsistencies.

The decisions are not consistent in cases involving children

and adults who are physically incapacitated. They are not

consistent in cases involving children and adults who are

mentally incapacitated. Finally, on either of the legal

system's interpretations of the parental role, many

decisions in children's rights cases violate fundamental

constitutional principles.

The basis of these inconsistencies is the presumption

that children as a class are utterly "different," and that,

therefore, their rights can be granted or withheld according

to a different set of standards and principles. A solution

to the problem of children's rig'·;lts is located in the

doctrine of suspect classes.
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CHAPTER 1: : THE PROBLEM OF CHILDREN'S RIGHTS

I. JUSTICE

The question "to which rights are children entitled?"

is a question about justice. "The basic principle of

comparative justice is that like cases are to be treated

alike and different cases to be treated differently.,,1

According to Book V of Aristotle's, Nichomachean Ethics,

from which this principle is derived, justice involves

treating equals equally and unequals unequally in proportion

to their relevant differences. This fundamental tenet of

comparative justice means that if two individuals or groups

of individuals are to be treated differently, some respect

in which they are different must be found. Where no

difference can he found to exist, where no grounds can be

given for treating two individuals or groups of individuals

differently, they ought to be treated alike. If they are

not, the unequal treatment they receive is unjust and

arbitrary, especially where political authority is being

exercised.~ The burden of proof is on the individual who

would distinguish between two persons, presumptively equal,

to provide a difference between them which justifies the

unequal treatment.

1
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II. DIFFERENCES IN THE TREATMENT OF ADULTS AND CHILDREN

While there are many important legal rights shared by

the two groups, there are also significant differences

between the way the law presently treats children and the

way it treats adults. 3 In some instances, children have

rights which adults do not have, such as the right to a

proper home, SUbsistence, education and medical care, the

right to have their cases heard in juvenile rather than

criminal courts, and the right to be rehabilitated rather

than punished for their offenses. More often however,

children are denied rights which adults take for granted.

While children are protected by the 4th Amendment against

illegal searches and seizures, searches of a child's room by

parents or by police with parental consent, and searches of

a school desk or locker by a teacher or school administrator

are not illegal. Children have the adult's right not to be

assaulted, but parents, guardians and school officials do

not assault a child when they administer corporal

discipline. There are numerous activities Which are not

criminal for adults, but Which constitute legal "offenses"

if engaged in by juveniles; these include being

incorrigible, running away from home, violating juvenile

curfew laws, and being beyond the control of parents.

2
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Though more children die at the hands of their natural

parents than die of any single childhood disease, children

must either live at home or face institutionalization or

some other state-arranged placement. children are compelled

to attend school or face the equivalent of jail: They are

the only group of u.s. citizens, other than criminals and

the mentally ill, who are coercively institutionalized.

A child is unable to choose her own religion or the

manner in which she will be educated. She does not have the

right to her own earnings and her right to work is severely

limited by law. Children are not free to visit certain

places (e.g., dance halls and billiard rooms), to drive, to

consume alcohol, to marry, to execute wills or to enter into

certain kinds of contracts. They are not constitutionally

entitled to a trial-by-jury, and they cannot vote.

While the preceding list is by no means exhaustive, it

suffices to show that the differences in treatment between

adults and children are significant. Unless the fundamental

principle of comparative justice cited earlier is to be

violated, some respect in which the two groups are

significantly different must be supplied as grounds for the

differences in treatment.

3



III. MORAL RELEVANCE

While there are always factual differences to be found

between persons, the presumption of equality is not

rebuttable through the discovery of mere differences.

Comparative justice requires the location not simply of

differences, but differences which are morally relevant;

that is, differences having a reasonable bearing on the

amount or type of consideration to which an individual is

entitled. The presumption of the equality of individuals is

prescriptive, not descriptive; that is, it is not an

assertion of the equality of individuals in any factual

sense, but a moral prescription that all individuals are

entitled to equal consideration of their needs and

interests. Indeed, the right to equal consideration is the

right to be treated as equal to any other individual

regardless of any racial, sexual, or other purely factual

difference. Injustice takes place, according to this line

of reasoning, either when individuals are treated

differently in the absence of a morally relevant difference

or when they are treated alike in the presence of a morally

relevant difference.

Children are widely assumed to be different from adults

in various important ways, and minority is generally

presumed to be a morally relevant characteristic. These

4



presumptions merit close scrutiny. Exactly how children and

adults are different has never been settled definitively.

Further, chronological age, the most obvious factual

difference between children and adults, is arguably only as

relevant as other purely factual characteristics such as

race or gender in considerations of differential treatment.

If factual differences are generally not relevant,

chronological age, like race and gender, must be dismissed

as irrelevant in discussions of law and morality, unless it

can be argued that some morally relevant characteristic

necessarily accompanies "minority". It would be on the

basis of this companion trait, rather than chronological age

per se, that differences in the treatment of children and

adults could be justified.

H.L.A. Hart has argued that while there is no one

characteristic relevant in all contexts, there is a shifting

or varying criterion used in determining when, for a given

purpose, cases are alike or different:

In this respect, justice is like the
notions of what is genuine (real), or
tall, or warm, which contain an implicit
reference to a standard which varies
with the classification of the thing to
which they are applied. 4

5



The morally relevant characteristic(s), with respect to

children's rights, will vary according to the type of right

being discussed.

IV. RIGHTS

Martin Golding provides a distinction, which is useful

for purposes of this discussion, between two types of

rights. 5 According to Golding, the concept of rights did

not play any significant role in moral and political

discourse until the late Middle Ages. In the 14th Century,

William of Ockham first defined a 'right' (the kind which

could be possessed by an individual) as a "power." This

view is the predecessor of later views of rights as powers

such as are found in the writings of William Blackstone and

John Locke. The former speaks of rights employing terms

such as "powers of choosing," "free-will," and "residuum of

liberty," while the latter speaks in terms such as "a power

in any agent to do or forbear any particular action." The

concept being refined here is that of Option (Liberty)

Rights; what Hohfeld6 calls rights to non-interference by

others. These are spheres of freedom within which

individuals are entitled to act on the basis of their own

choices.

6
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It was not until the 19th Century, according to

Golding, that a different concept of rights, explicitly

defined in terms of welfare evolved. According to Rudolph

von Jhering, a right is a legally protected interest; in

Hohfeld's nomenclature, a right to some good or service from

particular others. The introduction of the notion of

interests to discussions of rights puts the focus on the

welfare, well-being and needs of individuals, rather than on

their liberty.

v. CHILDREN'S RIGHTS

Depending upon which of these types of rights one

focuses, two socially respectable yet fundamentally

different views emerge about the characteristics which

children possess, and consequently, their proper moral and

legal status. On one hand, a focus on welfare rights leads

to an emphasis on the needs of children, and a perception of

them as objects of social concern; innocent, helpless,

vulnerable future-persons requiring protection. This is the

prevailing modern, Western view and it is the view which is

the foundation of the theory which is called

"Protectionism".

The Protectionist view is opposed by Liberationists who

are interested in the liberation of children from

7



paternalistic interference by others. That liberation is to

be secured by guaranteeing children basic rights of

citizenship; namely liberty rights. According to

Liberationists, there is no relevant difference between

children and adults which can justify suspension of

children's rights.

A. Protectionism

Protectionists are concerned with protecting the

welfare rights of children and securing those positive

benefits to which children are thought to be entitled. The

child reformers of the 19th Century, responsible for

example, for child labor laws, were Protectionists whose

ideas about the rights of children were influenced by then

modern theoretical discussions of "welfare rights".?

Children, according to Protectionism, are viewed as

'different' from adults in various morally relevant ways

which exempt them from the protection of equal consideration

and make them sUbject instead to the principle of

paternalism.

Paternalism is defined by Gerald Dworkin as:

the interference with a person's liberty
of action justified by reasons referring
exclusively to the welfare, good,

8



happiness, needs, interests or values of the
person being coerced. s

John stuart Mill argued vehemently against

paternalistic protections (notably excepting children and

"societies in their nonage") when he said:

The sole end for which mankind are
warranted, individually or collectively,
in interfering with the liberty of
action of any of their number, is
self-protection" ••. (An individual)
"cannot rightfully be compelled to do or
forbear because it will be better for

him to do so, because it will make him
happier, because in the opinion of
others, to do so would be wise, or even
right. 9

Mill argues that, in general, individuals are both most

knowledgeable and most concerned about their own interests

and thus, if the state attempts to substitute its judgment

for the individual's, it is likely to interfere wrongly.

Each of us gains from the mutual tolerance of the autonomy

of others, rather than from enforced conformity of action:

All errors which the individual is
likely to commit against advice and
warning is far outweighed by the evil of

allowing others to constrain him to what
they deem his good. 10

9



These restrictions on the use of coercion, however, Mill

limits to a human being who has "arrived at the maturity of

(his) faculties. ,,11

The justifiability of this caveat is cited more

recently by Supreme Court Justice Stewart in Ginsberg v.

State of New York where the court found:

a child ••• is not possessed of that full
capacity for individual choice which is
the presupposition of 1st Amendment
guarantees. It is only upon such a
premise ••• that a State may deprive
children of other rights ••• deprivations
that would be constitutionally
intolerable for adults. 12

Justice Stewart's emphasis on the child's

underdeveloped capacity to choose, that is, the lack of

fUlly developed autonomy, is echoed by Gerald Dworkin who

argues that the justification for the parental right to

restrict a child's liberty is based upon future oriented

consent; a parental wager that the child at some future time

will come to see the "correctness" of the parents'

intervention. The pivotal word here is "correctness"

because it is being claimed that children lack the capacity

to make 'correct' choices. The line of reasoning contained

in these passages, supposes that children lack fully

10



developed powers of autonomy which, presumably, their

parents possess. Thus, parents are entitled to substitute

their "correct" choices for the child's lIincorrect ll ones.

This reasoning merits close examination.

A claim that an individual does not make "correct"

choices, can mean any of a number of things. First, it can

mean that the individual is not realizing her own values,

i.e., the end she pursues will not be accomplished by the

means she has chosen (e.g., she wants to relax this

afternoon and so has made plans to hang glide in order to

accomplish this end).

Second, it can mean that she is not realizing

choice-worthy values, i.e., her choice of ends reflects poor

judgment (e.g., she wants to spend the afternoon doing

something dangerous, and so has made plans to hang glide in

order to accomplish this end.) When I say that you make

"incorrect ll choices in these two senses, I am expressing an

evaluative difference with you. Generally, where such

differences of opinion exist, persuasion and education may

be called for, but compulsion is thought to be

inappropriate.

A third thing that can be meant when one says that an

individual does not make the 'correct' choice is that she is

11
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incapable of embracing any choiceworthy values, i.e., she

possesses a systematically underdeveloped or impaired

capacity to choose. This is, in fact, what the condition of

children is thought to be. If children are systematically

underdeveloped or impaired in this way, as Mill, among

others have thought, then paternalistic protections might be

imposed upon them which are rationalized in the following

way:

1. we have a general duty to prevent or to

minimize harm.

2. allowing children the exercise of their

autonomy will cause them harm.

therefore, 3. we have a duty to prevent the exercise of

children's autonomy.

While this argument appears valid, its soundness

depends upon the truth of both premisses. Premiss 2, in

particular, needs to be proven, rather than assumed, because

it runs afoul of certain widely held beliefs about autonomy.

In general, the exercise of autonomy (limited by

concern for the autonomy of others) is not conceived of as

harmfUl. On the contrary, it is among the things we value

most highly. Mill recognized that the interests of all

persons in their self realization consists in the

actualization of certain powers and abilities which is

12
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accomplished only by constant practice at making difficult

choices. Hence, even if being free means being free to

make foolish or dangerous mistakes, the individual's good is

promoted.

Gregory Vlastos puts the salient moral point this way:

we feel that choosing for oneself what
one will do, believe, approve, say,
read, worship, has its own in~rinsic

value, the same for all persons, and
quite independently of the value of the
things they happen to choose. Naturally

we hope that all of them will make the

best possible use of their freedom of
choice. But we value their exercise of
the freedom, regardless of the outcome,
and we value it equally for all. For
us ••• one man's freedom is as valuable as
any others. 13

Vlastos' assessment of our collective feelings about

the exercise of autonomy is not an accurate description of

our collective feelings when those who exercise autonomy are

children, confirming that, in their case, the inability to

make correct choices does mean something different.

Perhaps premiss 2 might be reworded to say that while

preventing the exercise of children's autonomy will cause

some harm to them, greater harm would be caused by allowing

13



them to suffer the consequences of their freedom to choose.

This too would require empirical study.

In general, we do not think it is proper to restrict

the choices of individuals for paternalistic reasons, even

if those individuals are thought to be likely to harm

themselves or unlikely to promote their own welfare. We

permit adults to smoke and to hang glide, and we refrain

from coercing them into listening to chamber music and doing

needlepoint instead, even though the former activities

involve danger and a greater likelihood of harm. We do

this, in part, because it is supposed that the risks and

dangers of hang gliding and smoking are not as great as the

risks and dangers of endowing governments and individuals

with broad powers of coercive intervention.

Allowing individuals to take the risks and to make the

mistakes which are consequent to the exercise of their

autonomy is fundamental to fostering responsibility. One

need only to recall arguments used to justify the subjection

of women, for example, to appreciate that contempt for

autonomy, reflected in the application of paternalistic

overprotection fosters dependency and becomes a

self-fulfilling prophecy. Mill recognized this when he

wrote:

14



What is now called the nature of women
is an eminently artificial thing - the
result of forced repression in some
directions, unnatural stimulation in
others •••History, which is now so much
better understood than formerly, teaches
another lesson, if only by showing the
extraordinary susceptibility of human

nature to external influences, and the
extreme variableness of those of its
manifestations which are supposed to be
most universal and uniform. 14

The preeminence of Protectionism is apparent in current

laws and attitudes towards children which overwhelmingly

reflect this view. The rights to which children are

entitled are predominantly Welfare Rights. The rights they

are denied are Liberty Rights. Indeed, satisfaction of

their Welfare Rights is usually accomplished at the expense

of their liberties.

However, as we have seen, there may well be significant

costs attending the imposition of paternalistic protections

and these need to be balanced against the benefits of

preventing harm. The risk of overprotecting children and

causing the harm of enforced dependency may be greater,

except in cases where there is a high probability of severe,

immediate harm, than the risk of allowing children to choose

freely.

15



Perhaps the burden of proof should be on the author of

the paternalistic protections to demonstrate the nature and

likelihood of the impending harm. And, perhaps if a less

restrictive means is available which will prevent the harm

without restricting the liberty, such means should be

employed. If the sweeping application of the paternalistic

principle to children cannot be justified, it would appear

that the Protectionist position is undermined and that an

alternative view is needed. One such alternative view of

children is called Liberationism.

Liberationism focuses on liberty, rather than welfare

rights, and views children as rights-bearers, actual persons

capable of making autonomous decisions and of asserting

claims on their own behalf.

B. Liberationism

Liberationists deny the differences between children

and adults which Protectionists utilize to rationalize the

suspension of children's rights. Generally speaking, adults

are legally entitled to make important, self-affecting

decisions without the guidance or consent of others. This

entitlement is one which is genuinely valued by adults and

zealously protected by the judicial system. Children,

however, do not have the same entitlement under the law.

16



They are required to submit to the guidance of some other

person(s) who act(s) on their behalf without their consent.

In the Liberationists' view, these distinctions are without

a basis in some morally relevant distinction, and are

therefore, unjust. The liberationist position is

fundamentally a negative position which makes a classic,

liberal presumption in favor of liberty. Since

Liberationism denies that there are any relevant differences

between children and adults, it denies that differences in

treatment can be justified, and concludes, therefore, that

liberty rights are owed children as well as adults.

The debate over children's rights has generally been

conducted in terms of this Protectionist versus

Liberationist dispute. Both sides in that debate implicitly

accept the principle that differences in our treatment of

children and adults must be justified by means of some

morally relevant difference between them. Protectionists

argue that children and adults do differ in morally relevant

ways which justify suspension of the principle of equal

consideration in favor of paternalistic protections.

Liberationists deny that those differences exist.

Protectionists argue that due to their restricted mental

capacities, physical limitations, or their unique

relationship to other individuals, children are rightly

distinguished from adults. Liberationists argue that, in

17



fact, children are not necessarily mentally or physically

disadvantaged in the ways Protectionists claim, nor are they

necessarily defined only in terms of their relationship to

others. The entire debate, then, is reducible to a dispute

over factual matters that are almost certainly unresolvable

and possibly even devoid of philosophical interest.

Perhaps an examination of an entirely different arena

in which the issue of children's rights has been conducted

will prove to be more productive. One arena in which a

parallel discussion of the rights to which children are

entitled has been conducted is, conveniently, the one branch

of government which always provides detailed accounts of the

reasoning behind its decisions; accounts which can provide a

great deal of insight into the factors considered in making

important decisions about the rights of children,

assumptions made about them and about other groups of

individuals, the comparative weights given to competing

claims, and the processes by which rights are ascribed and

withheld. That branch of government is the JUdiciary.

VI. THE TRADITIONAL LEGAL VIEW

William Blackstone expresses the modern legal concept

of children and the family in Commentaries15 in which he

expresses a concept of the parent:child relation still

18



prevalent in contemporary American law. That concept of the

family rests upon two presumptions; one about children, and

the other, about parents. Both presumptions are suspect.

The first is the notion that children qua children can be

presumed to lack certain capacities, such as the capacity

for jUdgment, and the second, the notion that "natural bonds

of affection" naturally lead parents to act in the best

interest of their children.

A. The Child's Incapacities

with regard to the notion that the term "childhood"

circumscribes a distinct class of individuals, necessarily

deficient in certain ways, historian Phillipe Aries16 says

that prior to and during the Middle Ages, there was no such

thing as childhood. Children were not distinct from adults.

They were carriers of whatever class and name they had been

born into. The idea of childhood is, he says, a recent

invention. Through the Middle Ages, children were not

treated as a distinct group. After the 14th century, the

concept of childhood developed as an adjunct to the modern

family, and a vocabulary specifically for addressing

children was developed. Beginning with the Renaissance,

children came to be seen as different and as needing to be

protected and reformed. The 16th Century marked the

appearance of the first children's clothes, the 17th

19



century, the first special children's toys and games, and

the 19th Century, the completely age-segregated classroom.

Shulamith Firestone describes this historical trend

towards differentiating children by saying:

a physical difference had been enlarged
culturally with the help of special
dress, education, manners, and activity
until this cultural reinforcement itself
began to appear "natural", even
instinctive, an exaggeration process
that enables easy stereotyping: the
individual eventually appears to be a
different kind of human animal with its
own peculiar set of laws and behavior. 17

A century earlier, John stuart Mill expressed an

awareness of the effect that treating a class of beings as

different can have on that group in "The SUbjection of

Women," where he says:

I consider it presumption in anyone to

pretend to decide what women are or are
not, can or cannot be, by natural

constitution. They have always hitherto

been kept, as far as regards spontaneous
development, in so u~~atural a state,
that their nature cannot but have been
greatly distorted and disguised: and no
one can safely pronounce that if women's
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nature were left to choose its own
direction as freely as men's, and if no
artificial bent were attempted to be
given to it except that required by the
conditions of human society, and given
to both sexes alike, there would be any
material difference, or perhaps any
difference at all, in the character and
capacities which would unfold
themselves. 18

Mill is not disputing that 19th century women lacked

autonomy. His insight is that as human beings, they

possessed the capacity for autonomy, but that capacity was

restricted by traditional prejudices and conventions. In

his analysis of the institution of slavery, Stanley Elkins19

makes a similar point about the typical plantation slave.

"Sambo" was docile, lazy, utterly devoted to and dependent

upon his master, and generally "childlike". It was commonly

believed by southerners that these were traits natural to

"Negroes", but in fact it was the institution of slavery

which produced in many slaves the attributes of the "Sambo"

personality. The childlike

characteristics of some slaves were a function of their

utter dependence upon and powerlessness against their

captors.
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Long-term inmates of German concentration camps

sometimes developed personality traits which have also been

described as "childlike". Conditions of utter fear,

dependency and powerlessness produced internees who neither

hated nor resisted their captors, but rather learned to be

inconspicuous, obedient and indeed who even assimilated and

internalized the values of their tormentors.

In normal life the adult enjoys a
certain measure of independence; within
the limits set by society he has a
considerable measure of liberty. Nobody
orders him when and what to eat, where
to take up his residence or what to
wear, ••• nor when to have his bath, nor

when to go to bed. He is not beaten
during his work, he need not ask
permission to go to the W.C.

How altogether different was the life of
the concentration-camp prisoner! What
to do during each part of the day was
arranged for him, and decisions were

made about him from which there was no
appeal ••. The dependence of the prisoner

on the 5.5 ....may be compared to the

dependence of children on their
parents. 20

Each of us is born into a state of total, indisputable

dependency upon others whom we need to feed us, clean us and
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keep us from harm. As we mature, we become more and more

capable of taking care of ourselves. The human animal is

unique in the longevity of its dependence upon its parents,

but that longevity can be socially determined as well as

"natural" • What the passages by Mill, Elkins and Cohen have

in common is the observation that treating individuals as

"childlike" can cause individuals to behave like children.

The lesson to be learned from past experiences involving

slaves, women, and concentration camp internees, is that our

perceptions about natural dependency can as easily be the

cause of dependent behavior as a consequence of that

behavior.

John HoIt 21 tells of twin boys from Italy who, during

World War II, at the age of about four, lost their parents

and survived for several war-torn years alone, finding

shelter in a graveyard and stealing and begging for food.

When discovered, they were found to be quite strong, bright,

well-coordinated and seemingly unharmed by the experience.

Holt cites the boys as an example of how soon humans can

outgrow physical helplessness and dependency if the

opportunity presents itself. The story illustrates the

point that we may have overemphasized the degree to which

children are incapacitated, and consequently, at risk. They

may be better able to take care of themselves than we think.

Indeed, in some cases, the risks which attend being a minor,
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may be less severe than the risks which attend the current

practice of leaving children under the authority of their

parents. Like (19th century) "woman", "slave", and

"internee", "child" is a social role with its own attendant

behavioral expectations including diminished capacities.

The crucial question is whether these diminished capacities

are the result of or the justification for our treatment of

children as "different". Just as the enforced dependency

and powerlessness of women, slaves and concentration camp

internees resulted in "childlike" behavior, the current

social attitudes, customs and laws associated with

"childhood" may create and sustain the dependency and

incompetence which are thought to be necessary companions of

childhood. How much is natural necessity and how much is

social creation can only be determined once the unnecessary,

artificial limitations are removed.

B. "Natural Bonds of Affection"

The first of Blackstone's suspect notions, the belief

that children are incompetent has produced a companion

belief, also suspect, that they must be entrusted totally to

the care of others, usually their parents. The doctrine

that natural bonds of affection ensure that parents will act

in the best interest of their children, is echoed by former
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Chief Justice Burger in a recent Supreme Court decision. He

says that since the child's interest is:

inextricably linked with the parent's
interest in and obligation for the
welfare and health of the child, the
private interest at stake is a
combination of the child's and parent's

concerns. 22

The Court here assumes a trusting, sentimental and

romantic view of the nuclear family, a view known as the

Identity of Interests. This view has been prevalent for

most of the 20th Century: however, it has not always been

the prevailing view.

C. The Family

The family, as we understand it, does not exist in

Greek writings. Plato's ideal republic does not include the

social institution of "families" because Plato viewed them

as nests of individualism Which distract citizens from

concern for the interests of the larger community. Plato

recommended that the ideal law would provide that among the

guardians, wives and children would be held in common, and

no parent would know his own child, ncr any child his

parent, in order that the individual be submerged and the

ideal citizen be nurtured. Freed from the demands of
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private families, men and women would be able to pursue

public purposes and relate to children without

possessiveness or anxiety.~

Aristotle viewed children as extensions or parts of

their parents. Consequently, there is no justice or

injustice between parents and their young children:

the authority generally exercised over a
household by its head is that of a
monarch. 24

The term "family" was first used by the Romans to

denote a social unit the head of which ruled over wife,

children and slaves. Under Roman law the paterfamilias was

invested with rights of life and death over them, "famulus"

meaning domestic slave, and "familia", the total number of

slaves belonging to one man.

In the Middle Ages, st. Augustine considered a family

to be a form of association necessitated by God's command to

be fruitful and mUltiply. The chief end of marriage is

procreation, the chief tool of parenting, stern discipline,

and the chief virtue of being a parent is that it provides

husband and wife with a means of attaining salvation from

sex.

26



Marriage has also this good, that carnal
or youthful incontinence, even if it is
bad, is turned to the honorable task of
begetting children. So that marital
intercourse makes something good out of
the evil of lust. 25

In the 17th Century, Thomas Hobbes argued that the

relation between father and child must be founded on fear.

Children are cared for only because they are capable of

serving their fathers. 1I ••• like the imbecile, the crazed

and the beasts, over... children••• there is no law. ,,26

Assigned to a position of complete dependence, children have

no natural rights, and no rights by social contract because

they lack the ability to enter into such contracts or to

understand the consequences of them. The child must

acknowledge the father as sovereign because the father has

the power of life and death over him:

every man is supposed to promise
obedience to him in whose power it is to
save or destroy him. 27

Directly contradicting the modern identity of interests

theory, Hobbes says:

There would be no reason why any man

should desire to have children or to
take care to nourish them if afterwards
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to have no other benefit from them than
from other men. 28

In the late 17th Century, John Locke asserted that due

to their lack of understanding, children are dependent and

under the jurisdiction of their parents, until they are

rational enough to understand the principles by which they

are governed. While children have an obligation to obey

their parents, this obligation is, "far from giving parents

a power of command over their children or an authority to

make laws and dispose as they please of their lives and

liberties. 29 Children, he says, have a natural right to the

development of their freedom, but since the child's good is

the same as the parent's, fulfillment of the child's right

is ensured. In Locke, we see "power" being replaced by

"beneficence" as the basis of the parent-child relationship,

and an early formulation of the identity of interests

doctrine mentioned earlier.

In the 19th Century, Kant said that the full

development of the intellectual and moral capacities of the

human species can only be arrived at through education. The

obligation to foster autonomy in children is owed to the

race, not individual children:

Children should be educated... with
regard to a possibly improved future
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state of the human race, -that is,

according to the idea of humanity and

its entire destiny.3o

Through the act of procreation we arbitrarily bring a

person into the world without his consent; for which act

parents have an obligation as far as they are able, to make

him satisfied with his conditions. From this duty there

also necessarily springs the right of parents to the

management and education of their children. 31

J.S. Mill proposed that the existing generation is

master both of the training and the entire circumstances of

the generation to come. 32 Society has absolute power over

children, based upon both the child's need to be protected

from possible injury and society's need to be protected

against children, who are unable to act in accordance with

the public good. Restrictions upon the liberties of

children are acceptable because children are not competent

to decide what is in their own and in society's best

interest.

In Kant and Mill, we see the fruition of the modern

paternalistic doctrine which limits the exercise of

children's liberties both in their own interest and in the

interest of society in general.
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The sentimental ideal of the family cited by Blackstone

and by Justice Burger in Parham dates back, according to

David and Sheila Rothman only as far as the early 19th

Century. 33 Before that time, a woman's primary loyalty

could be presumed to be owed to her children and she could

be presumed to act in her child's best interest because

social reality gave her no competing interests in life. The

belief that women had no interests apart from children

persisted through the 1950s.

Once the women's rights movement legitimated the

pursuit by a woman of her own interests, as distinct from

her husband's or her children's, the identity of interests

was no longer assumable. The legalization of abortion

constitutes perhaps the most vivid symbol of the

obsolescence of the harmony-of-interests doctrine.

These arguments notwithstanding, Blackstone's two

suspect notions continue to be cited by modern courts in

contemporary denials of children's rights. The differences

in treatment of children and adults are largely attributable

to the continued belief by modern courts in these notions.

The rejection of these notions would constitute the

beginnings of a systematic reassessment of the rightful

legal status of children.
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VII. MODERN JUDICIAL DECISIONS

In one decision, the Supreme Court contended that:

Constitutional rights do not mature and
come into being magically only when one
attains the state-defined age of
majority. Minors, as well as adults,
are protected by the Constitution and
possess constitutional rights. 34

However, the Court has also determined that:

the power of the State to control the
conduct of children reaches beyond the
scope of its authority over adults. ,,35

These principles, if conjointly held! require cautious

application based upon a thoughtful, well-articulated theory

of the extent and limits of children's rights, the absence

of which would necessarily result in inconsistent

decision-making. Instead of articulating ~uch a theory of

the proper balance between the rights of children, parents

and the state, or providing a principle by which to

determine which of the protections of the Constitution apply

to children, the Court has opted for a case-by-case

adjUdication of claimed. children's rights violations based

upon a belief that a jUdicial decision need only articulate

the principles required for the reasonable disposition of a
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given case. It has expressly refused to "consider the

impact of ••• constitutional provisions upon the totality of

the relationship of the juvenile, and the state. ,,36

This approach has led one jurisprudent to say:

Over the past decade, the Supreme
Court's opinions concerning the
conflicting rights of parents, children
and the State have failed, even by

parsimonious standards of proper
juristic method, to articulate a line of
principle that justifies the cour-t' s

decisions. 37

In one decision, a child's 1st Amendment right to free

speech in school was respected, 38 and in another, due

process rights were granted to students being suspended from

school. 39 In another case, however, all due process hearing

and cruel and unusual punishment scrutiny requirements were

denied to children corporally punished in school. 40

Parents' interests in their children's religious

upbringing were preferred to the state's interest in

compulsory education in one case,41 and in another, where,

arguably, the harm to the child involved was significantly

less severe, the State's interest in regulating child labor
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was given priority over the parent's interest in having her

child distribute religious literature. 42

The right to privacy was extended to children in two

cases providing minors with access to abortion services and

contraceptive devices despite parental disapproval. 43

However, parents were allowed in yet another case to commit

their children to mental institutions without a formal

hearing. 44

In decisions to differentiate between the rights of

children and adults, the Court has relied upon three

commonly held beliefs about how children are importantly

different from adultsi 45 first, their vUlnerability to harm

("streets afford dangers for them not affecting adults"), 46

second, their lack of mature judgment ("the law has

generally regarded minors as having a lesser capability for

making important decisions"), 47 and third, the importance of

the parental role in their children's lives (there is a

"Constitutional right of parents to assume the primary role

in decisions concerning the rearing of children, a role now

established beyond debate as an enduring American

tradition. ") 48

Whether children are mentally competent, incompetent or

developmentally competent, whether they are able-bodied,
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disabled or developmentally able-bodied, whether they are

necessarily dependent on adults, capable of independence or

continually growing towards independence are issues which

may never be resolved. Indeed, these very issues which the

Courts have been unwilling systematically to address, are

the very same issues about which Protectionists and

Liberationists have been unable to reach consensus.

If the dispute over the rights of children is reduced

once again to this seemingly unresolvable difference over

whether children and adults do or do not differ physically,

mentally, or relationally, then it is reasonable to ask what

purpose discussing the issue of the status of children in

the language of rights serves. Why not dispense with such

language altogether.

VIII. WHY RIGHTS?

In three related essays written on the basis and limits

of parental autonomy, Ferdinand Schoeman argues that

rights-talk is not the appropriate language in which to

discuss the proper treatment of children. He says:

The danger of talk about rights of

children is that it may encourage people
to think that the proper relationship

between themselves and their children is
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the abstract one that the language of
rights is forged to suit. So, rather
than encouraging abusive parents to feel
more intimate with their children, it
may cause parents in intimate
relationships with their infants to
reassess the appropriateness of their
blurring the boundaries of individual
identity and to question their
consciousness of a profound sense of
identification with, and commitment
toward their families. Emphasis on the
rights of children might foster thinking
about the relationship between parent
and child as quasi-contractual, limited
and directed toward the promotion of an
abstract pUblic good. Such emphasis
unambiguously suggests that the
relationship is a one-way relationship
aimed almost solely at promoting the

best interest of the child. 49

Such objections notwithstanding, there are practical

reasons why rights-talk is generally considered to have

merit.

First, as Robert Young says:

the idea of rights has proved a
successful strategy in countries with a

liberal, individualist heritage. It has
a political, as well as moral function.
When an appeal is made by an individual
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to his 'rights', a jarring note is
introduced between the claimant and
those cl~lmed against. Appeals to
rights are made when one's interest is
not being cared for in the ordinary
course of events. People whose
interests are threatened tend to fall
back on political advocacy. Where
relations between individuals are

oppressive to some, a tough political
strategy is a good recourse. currently,
the most successful political strategy
against oppression is the assertion of
one's rights. 50

Second, as Richard Wasserstrom says:

There are simply certain things, certain
goods, that nobody ought to have to
request of another. There are certain
things that no one else ought to have
the power to decide to refuse or to

grant. To observe what happens to any

person who is required to adopt habits
of obsequious, deferential behavior in
order to minimize the likelihood of
physical abuse, arbitrary treatment, or

economic destitution is to see most
graphically how important human rights
are and what their denial can mean. To
witness what happens to a person's own
attitudes, aspirations, and conceptions
of himself when he must request or

petition for the opportunity to voice an
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opinion, to consult with a public
official, or to secure the protection of
the law is to be given dramatic and
convincing assurance of the moral
necessity of a conception of human
rights. 51

Onora O'Neill echoes this sentiment when she says that

rights talk:

disputes established powers and their
categories and seeks to empower the
powerless; it is the rhetoric of those
who lack power but do not accept the
status quo. Those who claim their
rights deny that the powers that be may
define who they are, what they may do,
or what they are entitled to. Although

the rights of the powerless can only be
met, as they can be thwarted, by the
action of the powerful, the powerless in

claiming their rights assert limits to
others' power. 52

For precisely the reasons Wasserstrom mentions, John

Holt considers as deplorable the effects of treating

children as "childish". Among other things, he says, the

person whom we see as "cute" (as we do see children):

learns to do almost everYthing he
does •.• to get an effect. He becomes
self-conscious, artful, calculating,
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manipulative .•• he takes on a marketing
orientation. He sells his behavior, his
personality, and himself for rewards
which ••• he comes more and more to depend
on ••• He becomes a specialist in human
relations, which he sees more and more
as a kind of contest to see who can get
the most out of the others ••• When we
think of children as cute, we abstract
and idealize them, judge them, exploit
them, and worst of all, teach them to
exploit us and each other, to sell
themselves for smiles and rewards. 53

O'Neill reminds us of the appeal and importance of

thinking in terms of children's rights:

Children easily become victims. If they
had rights, redress would be possible.
Rather than being powerless in the face
of neglect, abuse, molestation and mere

ignorance they (like other oppressed

groups) would have legitimate and (in

principle) enforceable claims against
others. Although they (unlike many

other oppressed groups) cannot claim
their rights for themselves, this is no
reason for denying them rights. Rather
it is reason for setting up institutions
that can monitor those who have children

in their charge and intervene to enforce
rights. 54
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Failure to acknowledge the rights-bearing status of

children amounts to a denial that their claims are a matter

of rights, reducing them, instead to requests, favors, and

privileges. It is a denial that they have standing to

protest ill-treatment, and a requirement that they prove

they are entitled to enjoy the liberties others enjoy.

IX. THE ISSUE RE-FRAMED

The ideal of human rights presupposes that every person

is autonomous and that every person has the right to equal

respect in the pursuit of that autonomy. Progress in human

rights occurs as presumptions about the incapacities of

different groups of individuals are repudiated. That is the

reason why a close examination of our presumptions about the

incapacities of children, and consequently, the rights to

which children are entitled is so important. Because of its

importance, and because the way the argument has, in the

past, been framed continues to result in an impasse, what is

needed is a re-framing of the argument in a manner Which

will allow for progress to be made.

The re-framed argument which follows, accepts the

principles of contemporary ~_~erican law and social policy as

its premisses. It then proceeds to assess whether those

principles are consistently applied across cases involving

39



children and adults. The rationale for taking these

principles as the starting point of the argument is the

belief that if improvements are to be made in the legal

status of children, they must be made within the present

framework. Thus, let us grant the Protectionists and courts

the differences they cite, grant the moral relevance of

those differences, and examine whether our current practices

of assigning rights are internally consistent. To begin,

let us say, conditionally, that all children are indeed

mentally incapacitated and physically disabled. Three

issues remain unresolved:

l--Whether the deficiencies which children have

are necessary companions of childhood, or whether some or

all of these deficiencies are socially induced by our

treatment of children as though they are different and

deficient.

2--Whether the deficiencies must result in the denial

of the rights to which they are entitled, or whether there

are alternatives which can minimize the incapacities

produced or render children competent.

3--Whether cur responses to children's incapacities are

consistent with our responses to other individuals similarly

incapacitated.
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The Supreme Court has been reluctant to provide a

systematic line of reasoning by which to resolve issues

about the rights of minors except to say that differences in

their treatment can be justified in virtue of children's

vulnerability to harm, lack of mature judgment and special

dependencies upon others. The Court has, however thoroughly

confronted issues relating to the rights of certain other

categories of individuals who possess some of these same

characteristics.

If there are rights which children are denied on the

basis of their failure to possess some characteristic which

is morally relevant to the possession of that right, then,

adults who also fail to possess that characteristic ought

also to be denied the right. If "most children" are

different from "most adults" in terms of the possession of

some morally relevant trait, then "most children" ought to

be treated like those exceptional adults who do not possess

that trait. Further, the exceptional child who does possess

that trait, ought to be treated like "most adults". In the

absence of such treatment, injustice takes place.

What the two following chapters will attempt to do is

to determine what the Constitutional standing of children

ought to be by means of an analysis of judicial decisions to

deny children certain Constitutional protections, an
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examination of decisions to afford those same protections to

other groups of individuals, and an attempt to reconcile the

two.

In the next chapter, we will explore the rights of

individuals who are, due to physical disabilities, legally

"different".
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CHAPTER II : PHYSICAL INCAPACITATION

I. INTRODUCTION

Consider the small child's day: he

begins by taking a shower under an

uncontrollable waterfall pouring down

from several feet overhead; he grips the

edges of the toilet seat, desperately

afraid that he will fall in and be
washed away; he is unable to reach the

cabinet or the sink and must try to see

himself in a mirror placed so high that

it misses him completely. No wonder he

doesn't look the way we think he should

and he hasn't yet left the bathroom.

Soon he must go out into the world to

try to open doors that are too heavy for

him, negotiate stairs that are too

steep, reach items on shelves that are

too high, pass through turnstiles that

hit him directly in the face, find his

way in confusing cafeteria lines, ride

on dangerous school buses, see a film

almost totally obscured by the back of

the auditorium seat in front of him, get

a drink out of a fountain he can't

reach, make a phone call from a pay

telephone placed at an adult height, sit
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on a swivel chair when his feet can't
touch the floor, bang into sharp
corners, risk his life in a revolving
door. Is it any wonder that the child
comes to feel that everything is made
for adults; that adults are more
important?'

This passage from psychologist Richard Farson

colorfully illustrates one of the standard reasons proffered

for treating children as a special class; the risks to which

they are sUbjected and to which others are subjected as a

result of their smallness, weakness, and lack of

coordination. In defending the differential treatment of

children in a critical decision about the rights of minors,

one Supreme Court Justice echoed this rationale when he

said, 1I ••• streets afford dangers for them not affecting

adults. liZ (Clearly the 'vulnerability to harm' standard

contains an element of mental as well as physical

incapacitation, but a discussion of that former element will

be reserved for Chapter III.)

If children are treated differently from adults because

they are physically "different" from them, then in certain

respects, children ought to be treated the same as other

individuals who are, like children, less than fully

physically capacitated; namely, physically handicapped

adults. In keeping with the discussion of Justice in
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Chapter I, children ought to be treated by society in a

manner consistent with society's treatment of physically

handicapped adults, with respect to any of the rights to

which physical condition is thought to be relevant. If they

are not, we must consider whether justice requires us either

to treat the physically handicapped as we now treat

children, or to treat children as we now treat the

physically handicapped. (A discussion of exactly how the

physically handicapped are treated will constitute a major

part of this chapter.)

Two sets of questions arise regarding how we ought to

treat individuals who are physically incapacitated. First,

are physical size, strength, and coordination (the

characteristics of children which make them less than fUlly

physically capacitated) morally relevant in the first place?

By what moral principle would equal rights be withheld

because of one's inferior size, strength or coordination?

Second, if these traits do have moral relevance, what is the

proper societal response? Should paternalistic protection

be imposed broadly in the interest of those individuals

whose less than full physical capabilities render them "at

risk", or should an attempt be made to minimize the ill

effects of their physical differences by way of a

restructuring of our environs? While these are interesting

questions, they are the sorts of issues, that we determined
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in Chapter I not to pursue. What we determined would be

pursued instead, was an investigation of the internal

consistency of our social policies. In this chapter, we

will examine the internal consistency of our social policies

regarding children and physically handicapped adults: two

categories of individuals who are physically less than fully

capacitated.

If, after analyzing the relevance of physical handicaps

to personal freedoms, one course of action (that is,

restricting freedom or restructuring society) is preferred

to the other, it ought to be preferred for all individuals,

of whatever age, who are physically handicapped: that is, if

it is determined that physical handicaps constitute grounds

for restricting the freedoms of handicapped adults, that

would also constitute grounds for restricting the freedoms

of children. However, if it is determined that physical

handicaps constitute grounds for restructuring society to

render handicapped individuals competent to function in it,

that would also constitute grounds for restructuring society

to render children competent.

What we will examine in this chapter then,is our

national policy regarding the rights to which physically

handicapped individuals are entitled, together with the

reasoning provided by courts and legislatures for these
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national policies, in an attempt to understand what the

perceived relationship is thought to be between physical

capacitation and important personal freedoms. We will then

examine whether our treatment of children, is consistent

with that policy.

Congress and the Courts have addressed the issue of the

rights attributable to the physically handicapped in the

past two decades. They have ascribed to handicapped persons

rights to barrier-free architectural design, access to

pUblic transportation and affirmative action employment

programs. Their decisions have reflected the belief that

insofar as individuals are physically incapacitated, the

course of action rightly pursued involves restructuring

society in order to minimize the effects of those

differences. In the sections that follow, we shall closely

examine the reasoning behind some of these decisions.

II. ARCHITECTURAL BARRIERS

A. Barriers to Handicapped Adults

Architectural barriers are defined by the American

Standards Association as features of the:
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common design and construction of
buildings and facilities that cause
problems for the physically handicapped,
that lessen the social and economic
gains now evident in the rehabilitation
of these individuals••• (that) make it
very difficult to project the physically
handicapped into normal situations of
education, recreation, and employment. 3

That individuals who are not able-bodied ought to be

integrated into society is a notion which is the foundation

of the movement to eliminate architectural barriers. In

general, handicapped persons would prefer to lead productive

lives and to enjoy the dignity which can be derived from

contributing to society rather than being a financial

liability to it. Their efforts in that direction are

thwarted when housing facilities and isolation prevent them

from being independent.

In a 1967 report entitled Design for All Americans, the

National Commission on Architectural Barriers to the

Rehabilitation of the Handicapped concluded that, "the

greatest single obstacle to employment for the handicapped

is the physical design of the buildings and facilities they

must use ,"

The individual who cannot manipulate his surroundings

experiences feelings of negative self-worth and frustration.
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In addition to reinforcing and contributing to feelings of

incompetence and helplessness, architectural barriers convey

social ostracism. The presence of stairways, narrow doors

and sidewalk curbs conveys a social exclusion not unlike

that conveyed by a "No women allowed" or "Whites only" sign.

The psychological damage caused by a loss of

independence is discussed by Edward steinfeld in a report on

Barrier-Free Access to the Man-Made Environment. He says:

Territorial behavior is closely
associated with social dominance.
Exclusion through environmental barriers
can be viewed as a form of territorial

behavior whereby the able-bodied claim
the best space. The disabled act out
their low position in the dominance
hierarchy by being forced to occupy
stigmatized institutional space. 5

Architectural barriers are a significant limiting

factor to the handicapped person's efforts to live an

independent life. When they are effectively denied entrance

to restaurants, theaters, places of employment and

businesses, handicapped persons cannot achieve equal

employment, fair housing or a feeling of self-worth. A 1975

Congressional report said:
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If the handicapped cannot enter and use
public buildings, they cannot easily
vote, obtain government services,
conduct business or become independent
and self-supporting. Efforts to enhance
talents and market job skills become
meaningless when the job site and usual
place of business are inaccessible. 6

Although the two terms are often used interchangeably,

disabilities and handicaps can be distinguished. For

purposes of this discussion, "disability" shall be used as a

purely descriptive term which refers to some biological

condition (e.g., paraplegia, blindness, deafness, dwarfism,

astigmatism). "Handicap" shall be construed as an

evaluative term which refers to the incapacity of some

individual to meet a particular standard of competence, due

to a disability. A person with a disability, does not

necessarily have to be handicapped, since a handicap can

merely be an artificially imposed disadvantage which makes

certain tasks more difficult. A curb can impose a handicap

on a person disabled by paraplegia, but that handicap

disappears wherever there is wheelchair access. An elevator

equipped with an ordinary elevator button renders the

disability 'blindness' a handicap, but that handicap can be

removed by means of a braille encoded button.
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Fundamental to the demand for accessibility is the

recognition that present structural arrangements which

exclude the physically disabled from full social

participation are neither immutable nor inevitable.

Erroneous conceptions about their inherent physical

limitations, solicitousness concerning their safety, a

paternalistic notion of care, skepticism about the

genuineness of their desire to be mobile, and an aversion to

reminders of their plight may all have contributed to

preventing the handicapped from attaining full civil rights.

The actual physical limitations imposed by a disability play

a lesser role in determining whether the physically disabled

are able to move about and be in pUblic places than certain

misconceived pUblic attitudes.

Most disabled individuals do operate at a handicap in

modern society's built-environment, but that is partly

because their special needs are often not considered in

architectural design. with appropriate consideration of

those special needs, barriers can be avoided in order that

the disabled will no longer be at a disadvantage. The

removal of architectural barriers can result in the

restoration of mobility and access to the handicapped when

handicaps that do exist are caused not so much by the

disability than by environments which fail to account for

them.
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In 1961, the American standards Association approved

recommendations known as the ANSI Standards:

for use in the construction of all
buildings •.• so that those individuals
with permanent physical disabilities
might pursue their interests and
aspirations, develop their talents, and
exercise their skill. 7

These standards provide minimum design criteria for sixteen

aspects of building construction including doors, doorways,

restrooms, parking lots, and entrances. The purpose of the

ANSI standards is:

to make all buildings and facilities
used by the pUblic accessible to, and
functional for, the physically
handicapped to, through, and within

their doors, without loss of function,
space, or facility where the general

public is concerned. 8

These standards were considered when in 1968 Congress

passed the Architectural Barriers Act, 5 which states:

There are approximately 22 million

people in the united states who, because
of some form of physical handicap are
restricted in their ability to move from
place to place. It should be the
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concern of all that these people are
afforded every opportunity to obtain
gainful employment and otherwise enter
the mainstream of American life. 9

More recent estimates of the number of disabled

Americans range from 18-68 million. For purposes of the

Act, "handicapped individual" extends beyond traditionally

recognized disabilities and means "any person who 1) has a

physical or mental impairment which substantially limits one

or more of such person's major life activities 2) has a

record of such an impairment, or 3) is regarded as having

such an impairment." This third category of handicapped

individuals will be relevant in section II b, which deals

with children.

The Architectural Barriers Act was passed to ensure

that all buildings financed with federal funds are designed

and constructed to be accessible to physically handicapped

persons. The Rehabilitation Act of 1973 extended the reach

of federal programs for the handicapped. section 502 of

that act creates architecture and transportation barriers

compliance boards to oversee enforcement of federal laws

mandating handicapped peoples' access to buildings and

facilities constructed or operated with u.s. Government

funds.

53

~----~---------



Every state has antidiscrimination statutes which

recognize the rights of the disabled, the purpose and policy

of which make equal access to all buildings, facilities, and

transportation necessary prerequisites to employment for the

disabled.

Federal and state regulations requiring the removal

of architectural barriers recognize the fact that because

handicaps are a function of the environment, the elimination

of barriers can often mean the elimination or alleviation of

handicaps. When a common doorknob which requires a secure

grip is replaced with a handle, the handicap of the person

with limited grasp is consequently removed. Designers who

plan buildings for use by persons with an array of physical

disabilities reduce the number of persons who are operating

in the environment under an artificially imposed handicap.

With respect to the consideration of cost in the

determination of whether or not to design buildings which

are accessible, the courts have said that when a fundamental

right is involved, the saving of money is not enough to

justify an otherwise "invidious discrimination, ,,10 and that

the fact that one solution may be by administration more

feasible than another is also inconsequential. 11 since

there is no compelling state interest (see Chapter V for a

discussion of the compelling state interest standard)
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justifying architectural barriers, the handicapped, have

been determined by the courts to have been deprived of the

equal protection of law guaranteed by the Constitution

through the presence of architectural barriers.

Furthermore, in a G.A.C. Report to Congress concerning the

expense of barrier-free design, it was concluded that:

Government, private contractor and
design personnel agree that the cost of
accessibility features is negligible
when such items are incorporated in the
design phase: sometimes they may even
result in cost savings. In addition,
although the cost of altering existing
inaccessible buildings is more than that
of initial barrier-free construction, it
is relatively small when compared to the
total construction cost. 12

B. Barriers to Children

It takes little in the way of insight to see that just

as disabled adults are disadvantaged when environments are

designed without taking their disabilities into account,

children, who are generally physically smaller, weaker, and

less well developed are handicapped when environments are

designed without consideration of their differences. The

arguments which led to the enactment of legislation

requiring that buildings be made accessible to the

55

-- ------------ ----------------



handicapped, are easily applicable to younger persons. Just

as a person in a wheelchair is denied entrance to a building

equipped only with a revolving door, so does a child, if he

can operate the door at all, risk pinched fingers or more

serious consequences.

Farson puts the point this way:

If a visitor from another planet were
to happen upon an American city that was
for some reason uninhabited, he would
never guess that children existed. He
would think that our world was made up
exclusively of people five-and-a-half to
six feet tall, because the entire
man-made world is designed to that

scale. Only in places that are used
exclusively by children such as
classrooms, do we find facilities built

to children's scale, almost nowhere

else. 13

Even in places designed specifically for children,

Farson says, in many cases, design is for the convenience of

the adults who accompany the children for whom the places

were designed. Consider a nursery, where a child will spend

perhaps the first 18 months of its life. The crib will be

built at a height which will permit an adult to reach in

without stooping, but which will prevent a child from being

released without assistance. Of course, a child who does
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successfully escape this confinement can only do so by

risking a nasty fall from several feet high. Design

considerations which make handling and controlling children

easier on adults, imprison children and make them dependent

upon those adults.

In places designed for adults, but which children can

reasonably be expected to frequent, Farson finds

child-accessibility considerations are conspicuously absent.

In stores, restaurants and libraries there is little

responsive design. In theaters, hospitals, and businesses

children are excluded.

Design considerations which exclude children and

thereby exaggerate their dependency are, like barriers to

the handicapped, neither immutable nor inevitable. It would

be easily possible to redesign our built environments to

accommodate children and to make it possible for children to

exercise a certain amount of autonomy and independence

without risk. This would require that they be kept in mind

when those environments are designed.

There is every reason to expect that additional costs

would be no more significant than the additional costs of

accommodating the physically handicapped, Which, it was

determined, were not unwieldy. Furthermore, as has already
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been pointed out, the courts have repeatedly argued that

saving money is not a justification when the right being

denied is a fundamental one. They have also repeatedly

found that the right to equal access is a fundamental right.

If the right to equal access is a fundamental right of

handicapped citizens, then it is also a fundamental right of

citizens whose handicap is their Qge. If we refer back to

item 3 in the definition of handicapped individual of the

Architectural Barriers Act, we see that the law already

exists Which could be used to require that children be

considered when pUblic facilities are being designed. They

are clearly among the class of individuals Who, rightly or

wrongly are "regarded as having ••• impairment."

III. TRANSPORTATION BARRIERS

A. Barriers to Handicapped Adults

In an exhaustive study of the rights of the disabled in

tort law, blind attorney, Jacobus tenBroek says:

Movement, ••• is a law of animal
life••• nothing could be more essential
to personality, social existence,
economic opportunity--in short, to
individual well-being and integration
into the life of the community--than the
physical capacity, the pUblic approval,
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and the legal right to be abroad in the
land. 14

Physical disabilities lead almost invariably to certain

motility-related difficulties. These difficulties are

obvious in the case of the cripple and the paraplegic, and

less obvious in the case of the blind or deaf person. Some

of these difficulties result directly from an unfortunate

combination of social conditions and the disabilities, as in

the case of a deaf person in traffic. Mobility problems

inherent in blindness and paraplegia are to some extent

increased and can to a certain extent be diminished by the

structure and conditions of the built-environment. The

handicapped are excluded from taking advantage of employment

opportunities, cultural events, social activities and

governmental services if they are hindered from getting

around. Inaccessible public transportation systems

discriminatorily prevent the physically handicapped from

partaking fully in modern life, and from being fully

independent. The steps leading from the street to the bus

restrict persons in wheelchairs, as does the absence of

seating space which will accommodate that wheelchair.

It is clear that attempts to provide equality of

opportunity to the handicapped, for example, in employment,

would be meaningless without free and safe access to

streets, sid~walks, roads, highways and common modes of
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transportation. Recognition of this fact has caused the

issue of accessible transportation for the handicapped to

become an important concern of the legal community.

The first statutory provision dealing with

transportation and the handicapped was the Urban Mass

Transportation Assistance Act of 1970. This act sets forth

a "national policy" giving handicapped persons the same

right to utilize public transportation as the

non-handicapped. "Special efforts" are required in the

planning and design of pUblic transportation systems to

assure accessibility by the physically handicapped. Section

16 of the Act mandates that:

It is hereby declared to be the

nation's policy that elderly and
handicapped persons have the same right
as other persons to utilize mass
transportation facilities and services

so that the availability to elderly and
handicapped persons of mass
transportation which they can
effectively utilize will be assured; and

that all Federal programs offering
assistance in the field of mass
transportation•.• should contain

provisions implementing this policy, and
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that projects receiving Federal
financial assistance ••• shall be planned,
designed, constructed, and operated to
allow effective utilization by elderly
or handicapped persons who, by reason of
illness, injury, age, congenital
malfunction, or other permanent or
temporary incapacity or disability,
including those who are nonambulatory
wheelchair bound and those with
semiambulatory capacities are unable
without special facilities or special
planning or design to utilize such
facilities and services effectively.15

A provision of the act also requires that no program be

approved which does not include among its features provision

for adequate and reasonable access for the safe and

convenient movement of handicapped persons, including those

in wheelchairs, across curbs constructed at all pedestrian

crosswalks. The Department of Transportation has

regulations prohibiting handicap-based discrimination in

federally assisted transportation requiring that airports,

railroad facilities, roadside rest area facilities and mass

transportation stations be rendered accessible.

Federal regulations require that any construction of

new facilities be designed and constructed so that the

facility is "readily accessible to and usable by handicapped

persons. ,,16
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Interstate Commerce Commission regulations prohibit

carriers from denying transportation to any person on the

basis of a handicap, physical disability or blindness, or

because that person cannot board a bus without guidance.

Guide dogs, seeing eye dogs or other specially trained dogs

must be provided free passage when they accompany blind

persons. Whenever possible, carriers must provide

assistance in boarding buses.

The right to travel throughout the U.S. has been

jUdicially recognized as a basic constitutional right. 17 The

Supreme Court has established that the right to travel is

protected by the 14th Amendment:

The nature of our federal union and our

constitutional concepts of personal
liberty unite to require that all

citizens be free to travel throughout
the length and breadth of our land

uninhibited by statutes, rules, or
regulations which unreasonably burden or
restrict this movement. 18

When handicapped plaintiffs brought suit to gain

greater access to the public transportation, seeking to

prevent the execution of contracts for the purchase of 100

inaccessible buses! the court prohibited the purchase, and
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permanently enjoined the defendants from acquiring and

operating transit vehicles that were not designed for

accessibility by handicapped persons. In that decision, the

court said:

Society has a distinct interest in
utilizing every possible source of human
skill and ingenuity, including the
skills and talents of mobility
handicapped individuals. When
effectively confined to a single floor,
building or city block, not only are the
handicapped deprived of the myriad
benefits of society, but society is
deprived of the valuable contributions

of these otherwise normal human beings.
And this deprivation is compounded by
the fact that, when unable to fend for
themselves, the handicapped must depend
upon the public purse for their
sustenance. This is a burden that
should be inflicted upon neither the

mobility handicapped nor society in
general. 19

The rights to utilize common carriers and common

thoroughfares, and to have uninhibited access to places,

once transported there constitute the minimum necessary to

make other civil rights possible.
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B. Barriers to Children

Although accessible transportation systems alone do not

solve all problems facing handicapped persons, access is one

of the most significant steps toward integrating the

disabled or any other similarly disadvantaged group into

society. The legal system has recognized the importance of

mobility in modern life and has explicitly made it the

policy of the nation that special efforts be made to provide

for the handicapped persons right to transportation

accessibility by statute and through the courts. It is the

nation's policy that designers take physical handicaps into

account when they design public transportation systems.

John Holt cites successes of this movement when he says that

total paralytics and people who are blind are allowed to

travel, and provisions are made to meet their special needs.

The law mandates design which accommodates those who because

they are physically handicapped cannot otherwise travel. 20

Holt wonders why it is also not the policy of the nation

that similar accommodations be made for those individuals,

who by virtue of their smaller than average, or weaker than

average, or less coordinated than average bodies, cannot

take advantage of public transportation systems, unless

those systems begin to take account of them.
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One need only to consider how steep the stairs, how

high the coin box and the ticket window, how unwieldy the

exit handles for the average bus are to understand how a

child might be intimidated, embarrassed and possibly even

endangered by them.

Holt considers the very act of arriving at a bus or

sUbway stop to be fraught with dangerous moments, if

arriving there involves crossing busy streets or biking down

highways which are designed with "adults-only" automobiles

rather than" age-non-discriminating" bikes in mind.

Modern transportation systems are not designed to

accommodate children. Given current design, Holt says,

children cannot move about in safety; they must always be

accompanied by adults because to leave them alone is to

invite death or at least injury. The young child cannot

wander safely in his own community because of the anxieties

rightly caused by traffic patterns. The automobile, which

cannot be legally operated by a child, (whether this is

justified is a separate matter) increases children's

dependence upon adults, and makes it unsafe for children to

travel far using the means available to them; walking and

biking. Redesigning highways and roads taking the existence

of children into accou~t would make it possible for at least

some of them to travel alone and to attain the dignity which
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comes from independent mobility and which the courts and the

Congress have continually cited as significant reasons for

providing access to the handicapped.

T~~ ~e~~o~ir.g which produced the Urban Mass Transit Act

requirements that "special efforts" be made to render public

transportation accessible to the handicapped and the

elderly, applies to the obligation to render it accessible

to the young and the small. Unintentionally, the language

of the Act already seems to cover children since it speaks

of its parameters as covering those who, by reason of age or

other temporary incapacity, or disability are unable,

without special facilities or special planning or design, to

utilize such facilities and services effectively.

Of course, there are those who will worry that making

independent travel possible for children will result in a

rash of lost children. On this matter, Holt says:

It may be a nuisance, but not a tragedy

or disaster. As long as a child knows
how to get in touch with his home, or
with friends, or as long as he has on or

with him his name and address, being
lost or confused for a while will do him
no harm. Someone might ask, suppose he
didn't ~_~ow how to get in touch with

home or friends, then what? We can only
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say that a child who would travel far
without that much information is so
reckless and foolish that even now the
law and his parents can probably not
keep him out of trouble. 21

Additionally, some adults may be that reckless and

foolish, but that is not a justification for compelling

everyone to remain stationary or to travel only when

accompanied by an aide. The determination of recklessness

and foolishness cannot be made using a strictly

age-dependent criterion.

IV. EMPLOYMENT BARRIERS

A. Barriers to Handicapped Adults

In addition to denying the physically handicapped the

right to travel, inaccessible transportation systems

substantially restrict their rights to be gainfully

employed. The Supreme Court has recognized those latter

rights as fundamental freedoms protected by the

Constitution,22 and it is in this spirit that the

Rehabilitation Act sections relating to employment were

passed.) Section 501 of the act requires every u.S.

government agency to establish an affirmative action program

to employ handicapped individuals. Section 503 states that,

each handicapped person is entitled to an individual
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determination of her qualification to work based upon

criteria related to her ability to perform, rather than upon

blanket screening out policie~ in which all persons with

certain disorders are disqualified. An individual is

considered "substantially limited" if he or she is likely to

experience difficulty in securing, retaining or advancing in

employment because of a handicap.

Section 504 says no otherwise qualified handicapped

individual in the u.s. shall, solely by reason of his

handicap, be excluded from the participation in, be denied

the benefits of, or be subjected to discrimination under any

program or activity receiving federal financial

assistance. 23 An employer can consider disqualifying a

person because his handicap creates a substantial riSk of

imminent injury, but disqualification based on speculation

about the risk of injury or speculation about inability to

work at some imprecise time in the future is not

permissible. Every individual is entitled to a reasonable

accommodation to her handicap. That means that changes and

modifications Which can be made in the structure of a job or

in the manner in Which a job is performed, are required

unless such accommodation would impose an undue hardship on

the employer.
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The Courts have acknowledged the importance of the

handicapped individual's right to employment opportunities

on a number of occasions. When a tenured public school

teacher became blind and was placed on disability retirement

even after he was found by the medical supervisor of his

former school district to be qualified, the court ordered

his reinstatement, reasoning that:

The question to be decided is not

whether the plaintiff is blind, but
whether he is physically incapacitated
from performing his duties as a teacher.

This court will not rule that blindness
per se disqualifies one to teach. 24

When another blind teacher contested a policy which

said blind teachers could only teach blind students, and

that in no event could a person with a chronic or acute

physical defect take the teacher's examination, the courts

found that the denial to her of the opportunity to take the

exam violated due process because it prevented her from

presenting evidence of her qualifications. 25

B. Barriers to Children

It is clearly recognized in the policy statements of

the federal and state gover~~ents that one of the most

important means for instilling and preserving a sense of
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dignity is the opportunity for meaningful and remunerative

employment. While physical limitations may bar a disabled

person from performing certain tasks, employers reinforce

and exaggerate such limitations when they refuse to

recognize the disabled individual's ability to execute many

other duties. Similar attitudes prevent children from

attaining the dignity which attaches to meaningful and

remunerative employment.

Excluded from seeking full-time employment by

compulsory education laws (the justifiability of which is

worthy of separate discussion,) prohibited from engaging in

certain kinds of work, unable to make binding agreements and

to obtain credit, children are given no opportunity to

present evidence of their qualifications, and are allowed to

seek only certain kinds of part-time employment.

Part-time jobs often do not qualify one for fringe

benefits, and are not covered by workman's compensation in

most states. Generally, part-time workers, after school

workers, and in some states all children under 14 are

excluded from receiving unemployment insurance. Typically

the jobs most often available to children (caddying, farm,

domestic and housework) are the jobs excluded from minimum

wage legislation.
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In every state there are a number of laws which

restrict the types of jobs that children may hold, the age

at which they may hold them, and the hours of employment. A

minor in most states must submit written permission from a

parent, a certificate of physical fitness from a physician,

and in some states, written permission from the school

principal in order to work.

Parents are entitled to the income of their children,

and have a right to claim the earnings of their children as

their own. A few states have laws which permit children to

keep their earnings, but in these states provision is made

for parents to take affirmative action to claim those

earnings. Some states allow child prodigies (entertainers)

to keep their earnings or to have them kept in trust. These

contracts require the consent of the child's parents or

guardians.

Child labor laws were designed to prevent children from

sUffering at the hands of adults, but such legislation also

has the effect of preventing minors from fUlfilling economic

needs without assistance, forcing them to remain helpless

and dependent. Protective legislation prevents many types

of work by children because of the abuses and harms which

were inflicted in the past by unsavory employers. These

abuses included arduous work in mines, mills and factories.
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What made child labor so abhorrent in the 19th century was

that the work was difficult, conditions were unhealthy,

children were grossly underpaid, and most importantly, those

children were not voluntary employees.

Just as protective legislation deprived women of the

ability to compete equally, child labor laws prevent

children from doing so. John Holt points out that in a

consumer society such as ours, to be without money makes

most people feel left out; to feel like non-persons. To

have one's own money, even when not a matter of need, is a

matter of self-respect.

Individuals, the handicapped for example, cannot

legally be prevented from working on grounds that they have

been abused and are liable to be harmed. It is important

that an individual be free to seek the dignity which can be

achieved through gainful employment, and the handicapped are

guaranteed that employers make special accommodations for

their safety.

Protecting society from recklessness and incompetence

at the hands of children or adults for that matter, is not

an unwarranted concern. Protection can be accomplished by

taking steps which need not necessarily require double

standards based upon age. The same formula provided by
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section 503 of the Rehabilitation Act, applied to children,

could say that an individual determination of one's

qualification to work based upon criteria related to that

individual's ability to perform, rather than blanket age

based screening out policies, is required. As legislation

requires that handicapped individuals be given employment

tests which measure job-related skills and which avoid

presumptions about deficiencies inherent in their

disabilities, so might specific tests or licensing

procedures be administered which do not presume significant

facts about the competencies of minors. If a child is

denied a job which requires the operation of a piece of

equipment which is dangerous, then that dangerous piece of

equipment ought not to be operated by anyone, of any age,

who is not qualified or licensed. The competency

examination should be specific only to the ability to

perform the work. If a child can prove competency, there is

no reason to use the artificial barrier of age to prohibit

it. The Act is already written in language which makes

this switch manageable. Its definition of "handicapped

individuals" in terms of persons who are regarded as

substantially limited and of "substantially limited" in

terms of being likely to experience difficulty in securing,

retaining, or advancing in employment because of a perceived

impairment, describes childhood exactly.
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v. NATURAL VS. ARTIFICIAL BARRIERS

In a study of the development of equal protection law,

the authors of a 1969 Harvard Law Review article discuss the

legitimacy of extending equal protection to physically and

mentally disabled students based upon affirmative action and

compensatory program requirements to overcome racial

segregation in public schools. They say:

The theory need not be thought to extend
so far as to hold the states
constitutionally responsible for
providing special educational or other

considerations fo~ all those who are
handicapped, including those who have
physical or mental disabilities. The
distinction would seem to be between
handicaps imposed accidentally by nature
and those resulting from societal

arrangements such as class structures,
distribution of wealth and group
prejudices. Society being in a broad

sense responsible for these latter
conditions, it also has the duty to
regard them as relevant differences
among men and to overcome them whenever
they operate to prevent equal access to
basic, minimal advantages enjoyed by

other citizens. 26
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The argument entails three theses: first, that the duty

of society to provide a remedy is proportionate to its

responsibility for creating the disadvantage, second, that a.

clearly defined distinction can be drawn between handicaps

imposed accidentally by nature and those caused by societal

arrangement, and third, that physical handicaps are among

the handicaps imposed by nature. While I will not dispute

thesis 1, the considerable amount of legislation mandating

the removal of architectural, transportation, and employment

barriers to the handicapped presupposes, contrary to theses

2 and 3, that physical handicaps cannot simply be

categorized as "imposed by nature". In the same way that

being a member of a racial minority is a disadvantage for

reasons whose origins are social in nature, being physically

disabled puts one at a disadvantage in part because society

is deliberately designed for an unimpaired majority. Just

as being born "colored" is disadvantageous when social

conditions make it so, being born physically disabled is

disadvantageous, in part, because of specific social

policies geared towards the physically able-bodied.

While the natural/artificial distinction drawn in this

article has been repudiated in more recent judicial

decisions concerning handicapped adults, and while common

law now acknowledges that equal protection is owed the

physically handicapped, a version of that same argument
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continues to be used to justify the failure to extend equal

protection to children. Society is not responsible, the

argument says, for the disabilities which naturally attend

the condition "childhood", and therefore owes no particular

duty to prescribe special remedies to whatever disadvantages

accrue.

This distinction between natural and induced

disabilities, is one of the subjects discussed in a

thoughtful analysis by Daniel Wikler27 of the effects of

social design. It is his contention that the competencies

required to face life's challenges in modern society reflect

society itself, and that the threshold of competence

required to execute key life's tasks falls just below

average because society creates the tasks with the average

person in mind.

With respect to the rights of the mildly retarded, he

says, the statuses mentally impaired and mentally unimpaired

are distinguished by virtue of a threshold level of

intelligence. Intelligence is a relative trait; it admits

of more or less. A line is drawn consistent with the

location of an average adult on that intelligence continuum,

and that line constitutes a threshold above which one is

called mentally competent, and below which one is called

incompetent. In theory, at least, tax forms and legal
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contracts are designed to be manageable by "competent"

individuals. By design, then, below-average individuals are

rendered incapable of performing certain social tasks

required of full participants in society. Their

"incapacitation" is the result of a social choice.* (*For a

more complete discussion of Wikler on mental incapacitation,

see Chapter III.)

In a similar way, physical size, strength, and physical

coordination are relative qualities. A threshold line of

physical competence is drawn roughly at the level of the

average young adult. Thereafter, by social design,

individuals falling below the threshold are rendered

incapable of fUll-participation. There is a threshold level

of size, strength and physical coordination which society's

architectural, transportation and employment systems are

designed to accommodate:

The strength a person must have to be

"unimpaired" is not set by biological
limits but by the demands of society.
It is, then, no surprise that those who
design manual gear-shift mechanisms and
who set the size of grocery bags
manufacture products which presuppose

something like the average amount of
strength. 28
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The majority of normal persons in the society benefit

(in a purely economic sense) by having the requirements this

high. We could make do with levers and containers which

even the very weak could handle, but these would undoubtedly

be of less use to the rest of us. It is also worth noting

that current practices which set the threshold for physical

competence render all those at or above that threshold

equally competent. "Those of average strength are just as

competent as the very strong in moving gearshift levers. ,,29

Current design practices set the threshold of physical

competence so as to render those below it, physically

incompetent (handicapped). consider, for example, a society

in which only well-trained weight lifters could open doors,

or in which taxes had to be computed using Roman numerals.

If society were designed with the athletically fleet and

powerful in mind, life's tasks would be difficult or

hazardous to the adult with average strength and

capabilities, who would then be rendered handicapped.

The reason for setting competency levels where they are

set, so as to render the average person competent, is that

there is considerable social utility to be gained by doing

so (particularly for those rendered competent). Wikler

concludes that the fairness of denying civil liberties to

the incompetent depends on:
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the legitimacy of g1v1ng higher priority
to general social welfare than to doing
what is necessary to aChieve equal
liberty for all. Given our concern that
the mildly retarded not be pushed out
into a dangerous world in which they may
come to ruin, we have two choices. We
may change the world so as to render it
safer for those for whom it is not now
safe. Or we may refrain from allowing
the retarded unaccompanied access to

it. 3D

In contexts other than those involving children, such

as discussions about the rights of physically handicapped

adults, courts have consistently found that considerations

of social utility cannot prevail over considerations of

fundamental constitutional rights. They have also

determined that rights of access to public buildings, public

transportation, and equal employment opportunities are all

fundamental constitutional rights. If one accepts these

principles then, on matters of fundamental constitutional

rights, children ought to be treated like adults. They

should be extended equal protection, and accommodation to

their special needs ought to be mandated with the same rigor

and for the same reasons that similar protection and

accommodation are mandated for the physically handicapped.

No one ought to be denied access, considerations of social

utility notwithstanding. If social utility cannot be used
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to rationalize the suspension of fundamental constitutional

rights in other similar contexts, it ought not to be used to

justify their suspension in the case of children. This

matter is not one of idle speculation about what ought to

take place in an ideal world; it is a matter of justice.

Like being physically disabled, childhood is a

handicap created by social design. Children are, in

general, smaller, weaker and less coordinated than adults.

They are disabled. But the disadvantages which accompany

these disabilities, are not entirely necessary, irremediable

companions of "childhood". Rather, many of these

disadvantages are caused or exaggerated by environments

designed without taking children into account. It is common

to presume that, since the disabilities attached to

childhood are naturally rather than artificially imposed,

society is not responsible for remedying them. If those

disabilities are induced or exacerbated by social design, it

would seem that there is a responsibility on the part of

society, to make the special provisions necessary to enable

children to function as rights-possessing adults do under

the law. This social responsibility would be there for the

same constitutional reasons it is there for disabled adults.
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VI. CONCLUSION

If the fact that children are generally smaller,

weaker, and less coordinated is to be offered as a rationale

for treating children differently from adults, then they

ought to be treated in a manner consistent with our

treatment of other individuals similarly physically

incapacitated. If we examine the reasoning behind statutes

circumscribing the proper treatment of handicapped adults

and compare that public policy with statements about the

treatment due children, what emerges is a consistent pattern

of responding to the disabilities of two similar groups of

individuals, in two radically dissimilar ways. One group's

disabilities result in statutory provisions for dramatic

environmental redesign, while the pattern of response to the

disabilities of the other group is the imposition of strict

paternalistic protections.

Physically handicapped adults are entitled to

barrier-free architecture, accessible transportation, and

equal employment opportunities. No similar laws mandate

comparable accommodation to the disabilities of childhood.

Just as recognition that physical handicaps are partially a

product of social design resulted in legal mandates that

design accommodations be made for the physically disabled,

recognition that childhood's disabilities are partly a
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product of social design ought to result in similar mandates

for accommodation.

When a physically disabled minority is excluded from

fUll-participation by social design which intentionally

serves the unimpaired adult, two responses are possible. On

one hand, paternalistic restrictions can be placed on the

disabled class to protect them and others from the

unfortunate consequences of their disabilities. On the

other hand, social conditions which render the physical

incapacitation (disability) a handicap can be changed so

that the disability no longer results in a handicap. In the

case of the physically handicapped, the latter response is

pursued. Employers are not allowed to presume job

incompetence, but must accommodate the job to the

disability. Builders must provide access to buildings and

buses. It is even acknowledged that these responsibilities

are owed the handicapped minority even though the

non-handicapped majority might be somewhat disadvantaged by

the accommodations. But, in the case of children, the

former response is pursued. Restrictions are placed on

children's ability to work in order to offer them the

benefits of compulsory education and to protect them from

unscrupulous employers. They are prevented from being

unaccompanied in certain kinds of places because of the

dangers to which they might otherwise be subjected.
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We have two groups of individuals, both different

from the class of "average adults" in virtue of their

physical incapacitation, yet both treated differently by the

law in terms of the rights to which their common physical

incapacitation is thought to be relevant. If there is a

justification for this difference in courses of action, it

must be sought elsewhere than in terms of physical

incapacitation. In the following chapter, we will see

whether "mental incapacitation" can provide the criterion

that can rationalize the differential treatment.
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CHAPTER III : MENTAL INCAPACITATION

I. INTRODUCTION

The justification most often, and perhaps most

persuasively offered for denying children certain of the

rights Which adults take for granted is that children are at

risk of endangering themselves and others due to their

mental incapacitation. Children are paradigm cases,

according to this standard, of, " ••• the uninformed, the

unsuspecting, and the gUllible", who require protection

"from the exercise of their own volition." l

What we shall do in this chapter is explore the

relationship between mental capacitation and the entitlement

to certain kinds of rights.

A. The Relevance of Mental capacitation

The idea that well-developed powers of ratiocination

are a condition of moral standing can be found in

philosophical literature from Kant to Rawls.

Kant claims that the ability of rational beings to

deliberate about moral principles and to choose to act upon
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them is the foundation of a person's dignity. Indeed,

reason is a precondition of moral value. Kant argues that

since only rational beings can act upon moral principles and

since only actions based upon moral principles have moral

worth, only the acts of rational beings have moral worth:

the rational being itself, must be made
the basis of all maxims of action and
must thus be treated never as a mere
means but as the supreme limiting
condition in the use of all means, Le. ,
as an end at the same time. 2

A more recent, but similar theory is contained in A

Theory of Justice, in which Rawls argues that moral persons,

those who deserve to be treated in accordance with the

principles of justice, must be capable of having a sense of

justice and capable of having a conception of their good, as

expressed by a rational plan of life. Only individuals

capable of contracting for justice are within the moral

sphere. "Those who can give justice are owed justice. ,,3

The salient feature of these discussions in Kant, Rawls

and elsewhere is the notion that moral standing is assigned

or withheld on the basis of an ideal of intellectual

development. Both the ability to conform one's actions to

the categorical Imperative (Kant), and the comprehension of

a true sense of justice characteristic of the "morality of
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principles" (Rawls), are rarely, if ever fully possessed by

humans. Kant himself concedes the possibility that there

may never have been an act with moral worth. These idea1s

of moral and intellectual development are conformed to by

individuals in varying degrees. Insofar as rationality and

moral personality can be measured at all, they are

measurable in terms of certain acquired skills, such as the

ability to foresee the consequences of one's actions, to

weigh alternatives, to defer gratification and to grasp

complex situations. Insofar as individuals possess some of

these skills, they are capable of making certain kinds of

decisions. Insofar as children have developed these skills,

they have attained greater and greater degrees of

"capacitation". It is difficult to pinpoint precisely when

any transformation takes place in an individual's leve1 of

prOficiency, which could bear the moral weight which Kant,

Rawls, and others require for full moral personhood.

As long as discourse remains at the level of mora1

theory, no real harm is done by tying moral standing to the

acquisition of an ideal level of reason. However, once we

begin to use rationality as the basis for measuring an

individual's entitlement to full protection under the law, a

more practical criterion is called for.
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B. Incapacitation and Incompetence

According to the American Association of Mental

Deficiency:

A person's mental capacity usually is
determined by reference to whether he
has the ability to manage his affairs
with ordinary or reasonable prudence, is
of sound mind, has demonstrated rational
understanding or intellectual
comprehension, is capable of making a
full deliberation of matters presented
to him, has the mental capacity to make
choices and to formulate requisite
judgments about those choices', has
demonstrated an ability to engage in
meaningful intellectual process, has
sufficient intellectual capacity to
understand and appreciate the nature and
the consequences of a specified matter
or to give intelligent consent to a
specified procedure. 4

That this definition is only slightly less ethereal

than Kant's or Rawls' confirms that mental capacitation is a

problematic concept to measure and define, and ought to

applied only with caution.

"Incapacitation", then, is the absence of these

abilities, and the term shall be used here to describe the
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biological condition of lacking these capabilities, and

subsequently being unable to meet certain challenges or to

perform certain tasks. "Incompetence" shall be used to

refer to a legal status involving the absence both of the

legal standing to assert certain rights and the legal power

to do certain things, due to mental incapacitation (either

proven or assumed).

It is the legal system which turns mental

incapacitation into legal incompetence. Adults are presumed

to be mentally capacitated and their incapacitation must be

proven before they can legally be declared mentally

incompetent. Children are presumed to be mentally

incapacitated and, as a result, they are declared (and

thereby become in fact) legally mentally incompetent.

Children are denied certain freedoms on the basis of the

assumption that they are mentally incapacitated and on the

further assumption that there are certain rights to which

possession of a minimum level of mental capacitation is

requisite. In the ensuing sections, we shall see whether

our treatment of minors with respect to these rights is

consistent with our treatment of adults who are similarly

incapacitated.
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C. Age, Capacitation and Competence

Conventional wisdom holds that the degree of mental

capacitation possessed by an individual increases in direct

proportion to that individual's age (more or less and up to

a certain point). While a newborn infant possess little in

the way of intellectual capabilities, a child possesses ever

growing capabilities and an adult, mental capabilities far

superior to those of the infant. Some adults are

intellectually average, but there is a level of intellectual

capacity which, if possessed, enables one to function

adequately in society. That level of capacitation is called

"competence".5

The perceived relationship between age, capacitation

and competence can be illustrated by the following graph:

DEGREE OF

CAPACITATION

AGE
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Obviously, one's age and degree of mental capacitation

are largely beyond the control of the individual or the law.

However, the location of the competency line is socially and

legally set: While laws cannot make me intellectually gifted

if I am merely average, they can render me' incompetent by

withholding from me certain legal powers and privileges.

Regardless of my level of mental capacitation, if, because

of my age, I am incompetent under the law, I have neither

the power nor the privilege to enter into a legally binding

contract.

While the intellectual capabilities of a gifted adult,

an average adult, and a slightly below average adult vary,

if all three can fill out income tax forms, tell time, cross

the street, and make change, all three are capacitated

enough to be declared equally legally competent. Because it

is believed that a certain level of capacitation is required

of full legal persons, and because, it is presumed that, in

general, individuals have attained that level of

capacitation by the age of 18, the competence line is drawn

at the level of capacitation thought to be possessed by 18

year-olds. A problem with this approach is that degree of

capacitation and age do not mirror each other as precisely

as the graph suggests. Individuals become capacitated at

varying rates. It is clearly not true that all individuals

of any particular age are equally mentally capacitated.
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Hence, what the vertical axis on the graph really represents

is the degree of capacitation attained by some proportion of

individuals of a particular age, and for whatever age we

select as the age of majority, some individuals who have

attained that age will not have attained the corresponding

degree of capacitation. Additionally, some - perhaps most 

individuals will have attained that level of capacitation

well before reaching the corresponding chronological age.

If the age of majority, the age at which we draw the

legal competency line, is set at the location on the graph

where (for example) 90% of that age group fulfill our

capacitation requirements, 10% still do not fulfill those

requirements and we are deciding, as a matter of public

policy, that we are willing to accept the consequences of

ascribing the rights of adults to these 10% who are not

capacitated. If we set the age higher, we agree to accept

the consequences of treating fewer incapacitants as adults.

However, by setting the age of majority higher, we also

increase the percentage of individuals who have attained the

adult capacitation level but who are still legally treated

as children. The declaration of an age of majority, then,

is based not upon any empirically verifiable observations

about specific individuals, but upon general presumptions

about the age by which a socially acceptable percentage of

individuals are mentally capacitated. When we pick any
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chronological age as the dividing line between childhood and

adulthood, it follows neither that all individuals under

that age (whatever age that might be ) are mentally

incapacitated, nor that all individuals above that age are

mentally capacitated Indeed, no inflexible age-related

dividing line can be drawn between childhood and adulthood

which will adequately reflect an individual's mental

capabilities. Thus, what happens when we pick an age of

majority (i.e., the age at which children become

rights-bearing adults) is that we make a social policy

decision. We are collectively deciding that the disvalue

and harm of denying rights to a percentage of capacitated

individuals is preferable to the social inconvenience of

making individual determinations about who those individuals

are. (While the practice of classifying groups of

individuals rather than making individual determinations

about their characteristics is a common legal practice,

specific limitations on how individuals can legally be

classified will be discussed in detail in Chapter V.)

By picking an age we avoid having to think

systematically about what the requirements for being a

rights-bearer are, and we avoid having to determine exactly

which individuals meet those requirements. The decision to

act as if at some particular age (18 years, or any other)

individuals are transformed out of a state of incapacitation
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and into a state of capacitation, is a decision with

far-reaching implications. It ought, therefore, to be the

subject of extensive analysis. Perhaps 90% of children

attain mental capacitation by the age of 14. Because, as a

society, we have never adequately considered what degree of

capacitation is required of rights-bearing citizens, and

because, until that issue is confronted, no systematic

investigation can be conducted into when children properly

become rights-bearers, age-based criteria are the only means

available to us for answering questions about children's

rights. As provocative as this issue might be, however, we

will set it aside now, and focus instead on the internal

consistency of our pUblic policies.

D. The Issue of comparative Justice

Let us assume, for the sake of argument, that it is

legitimate to presume that all individuals under the age of

18 are mentally incapacitated. Let us also assume that

there are certain rights to which mental capacitation is

morally relevant. In keeping with the discussion of

comparative justice in Chapter I, if children are treated

differently from mentally capacitated adults because they

are different from them just because of their lack of mental

capacitation, then, in certain respects, children are like

and ought to be treated like other individuals who are
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similarly different from fully capacitated adults. Children

ought to be treated in a way consistent with society's

treatment of mentally incapacitated adults. Where it has

been deemed legitimate to restrict the rights of adults

because of their mental incapacitation, it· would also seem

legitimate to restrict the rights of children for similar

reasons. However, if mental incapacitation is deemed

disallowable as a reason for denying certain kinds of rights

to incapacitated adults, then the presumed mental

incapacitation of children ought not to be allowable as a

reason for denying them those same rights. If mental

incapacitation is ruled irrelevant to the possession of a

right by an adult, but relevant to the possession of that

right by a child, justice is violated. A choice must be

made; either incapacitation is relevant to the possession of

a right or it is not. If it is relevant, then it is

relevant for all incapacitated individuals of whatever age.

If it is irrelevant, it is irrelevant whether the subject of

that right is an adult or a child.

What we will examine in this chapter is our national

policy regarding the rights of mentally incapacitated

adults, together with some of the reasons offered by courts

and legislatures for these policies. We will attempt to

understand the perceived relationship between mental

incapacitation and Constitutional rights. We will then
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examine whether our treatment of children is consistent with

that policy.

II. QUE PROCESS

One important distinction contained in jUdicial

decisions concerning the rights of incapacitated adults is

that between rights which individuals are at liberty to

exercise or not to exercise, and rights which impose

constitutional limitations on state action. The former

category includes such rights as the rights to vote, to

marry and to drive, which rights an individual either

exercises or doesn't as a matter of personal choice. The

latter category, includes rights such as the right to due

process of law, which right endows an individual with

certain procedural protections against governmental abuse.

The 14th Amendment says that no state shall "deny to any

person within its jurisdiction the equal protection of the

laws. " Rights such as due process regulate the terms of

state compulsion and require that a government provide an

individual with certain procedural protections before it may

deprive her of important liberty or property interests.

The courts have found that rights whose primary aim is

to maximize the free choice of individuals (i.e. , the

former category of rights), may rightly be restricted when
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the individual involved is not mentally capacitated. That

is, the first group of rights may rightly be limited to

individuals with sufficient mental capacity to avoid harm to

themselves or others in the exercise of their free choice.

(Mentally retarded adults are often denied- fundamental

liberties including the rights to enter into binding

contracts, to drive or to vote. While these liberty rights

vary from state to state, because there is a degree of

internal consistency to be found in jUdicial decisions

regarding mentally incapacitated individuals, we shall

delay an examination of-liberty rights until section VI,

and focus here on the second category of rights.)

Courts have determined capacitation to be irrelevant to

Constitutional protections whose principal intent is to

protect the individual against state intrusion (i.e., the

latter category of rights), and consequently they have

acknowledged that among the rights owed mentally

incapacitated adults are due process and equal protection.

Additionally, the Supreme Court has repeatedly argued that

the "fundamental requisite of due process of law is the

opportunity to be heard."6 It would seem to follow that if

mental incapacitation is not a sufficient reason to deny due

process and equal protection rights to incapacitated adults,

it ought not to be used as a reason for denying due process

and equal protection to children. However, a landmark
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Supreme court decision illuminates "what process is

constitutionally due a minor child whose parents or

guardians seek State administered mental health care for the

child and specifically whether an adversary proceeding is

required prior to or after commitment." What is "due" a

minor does not include such a hearing. 7

III. PARHAM

J.L, a minor, was born in October 1963 and adopted

shortly thereafter. His parents divorced when he was three,

and custody was awarded to his adoptive mother. When she

remarried and had another child, she began to have problems

with J.L., who was diagnosed as having "hyperkinetic

reaction of childhood". In 1970 his mother had him

voluntarily committed to a mental hospital.

A second child, J.R. , was removed from his natural

parent's home at the age of three months because of severe

neglect. For seven years he moved through seven foster home

placements. At age eight, the Georgia Department of Family

and Children Services, his legal guardian, brought him to

Central State Hospital. He was diagnosed as borderline

mentally retarded with "unsocialized aggressive reaction of

childhood". The agency had him voluntarily committed.
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In 1975, attorneys from public interest law firms

brought federal suit on behalf of both children. They

argued that since hospitalization involved so massive a

curtailment of liberty, neither parent nor state could act

as proxy for the child, and that the child had a right to

due process before commitment, including the right to

independent counsel.

Federal District Court agreed that commitment

proceedings involving the possibility of a fundamental loss

of liberty, had to include due process. The state of

Georgia appealed to the Supreme Court and won. Due process

procedures, the majority said in reversing the Federal

Court's decision, were not required for the commitment of

minors. Psychiatrists, state officials, and parents were

SUfficiently capable of protecting children's liberties, and

could fully be trusted to act in the best interests of their

children.

IV. CIVIL COMMITMENT

The Parham decision upheld the "voluntary" civil

admission policies which exist in most states. These

statutes allow a competent adult to consent to his or her

own commitment and allow parents or guardians to commit

their minor children to mental institutions without the
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child's consent. The commitment of a minor by a parent is

considered "voluntary" because of the parent's legal right

to act in the minor's behalf. No child can initiate such

action for herself, because minors are presumed not to

possess the intellectual capability requisite to being truly

informed, and are, therefore, rendered legally incompetent

to give binding consent.

Under voluntary commitment statutes, the person who

consents to the commitment may authorize the release of that

patient. Thus, an adult voluntarily committed never

surrenders her liberty because she may release herself at

will. Consent from a "voluntarily" committed child is never

solicited, nor can the child petition for release, because

the commitment is consented to, in the first place, not by

the child but by the parent. Parents or guardians may

approve the 'voluntary commitment' of their mentally

retarded adult charges, but proof of the individual's

incompetence to make her own decision concerning the need

for institutionalization is required.

Involuntary commitment statutes allow the state to

commit an adult to an institution without the consent of

that individual, her family or guardian, but such commitment

is permissible only if the individual is dangerous to

herself or others or unable to survive safely outside the
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institution alone or without the help of willing and

responsible family members. 8 Friends, relatives, courts and

public health agencies may initiate involuntary commitment

proceedings. Upon filing a petition and supporting

certificate which substantiates the individual's mental

condition, a hearing is held into the mental condition of

the subject, and the need for institutionalization. When

involuntary commitment of an adult is attempted, due process

requirements must be provided because commitment is a

substantial deprivation of liberty within the meaning of the

due process clause.

Adults resisting commitment have the right to an

adversarial hearing wherein the necessity of commitment must

be demonstrated to the satisfaction of a neutral tribunal.

An adult facing commitment, has the rights to be present

with counsel, to be heard, to be confronted with witnesses

against her, to cross-examine witnesses and to offer

evidence of her own.9 A person may be committed only if

there is unequivocal and convincing evidence to prove, "he

poses or presents a threat of serious physical harm to other

persons or to himself. ,,10

Because any minor, whether capacitated or

incapacitated, is "incompetent" by legal definition, she can

be committed by her parents without any form of judicial
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involvement. No notice, hearing, counsel, cross-examination

or witnesses are required. No burden or standard of proof

exists because nothing need be proved. Virtually no

opportunity for jUdicial review exists once she is

institutionalized. She cannot be discharged without the

authorization of the parent who originally had her

committed. All a parent need do in order to

institutionalize her child is to convince a physician that

she is in need of treatment. While a prospective

involuntarily committed adult is entitled to due process and

equal protection guarantees, a minor has no such guarantees

and no right to object to the involuntariness of her

commitment because of the legal fiction which labels it

"voluntary".

The Court has repeatedly recognized the applicability

of due process guarantees to involuntary commitment

proceedings since its 1940 decision in Minnesota ex.

rel. Pearson v. Probate Court, 11 in which it found that

mentally ill persons are entitled to have their rights

safeguarded at every stage of legal proceedings.

In Baxtrom v. Herold,12 the Court held that equal

protection demands that the right to a judicial proceeding

to determine the need to institutionalize an individual
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applies independently of whether they possess dangerous

propensities.

In Specht v. Patterson,13 the Court held that equal

protection and due process apply to civil, as well as

criminal commitment proceedings, and that legal

representation, a hearing, the right to cross-examine

witnesses and to introduce evidence on his own behalf are

mandated.

In Jackson v. Indiana,14 the Court applied equal

protection and due process clauses to pretrial commitment

proceedings for persons accused of crimes.

In Breed v. Jones,15 the Court rejected any distinction

between confinement for punishment and confinement for

rehabilitation implying that benign intentions do not

mitigate due process requirements ordinarily observed in

criminal proceedings.

These decisions demonstrate a consistent pattern of

concern that mentally ill adults not be confined as a result

of either criminal or civil proceedings without the

stringent constitutional protections required by the 14th

Amendment's equal protection and due process clauses. This

concern presupposes that the Constitutional rights to due
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process and equal protection are unrelated to the

individual's degree of mental capacitation. Indeed, one

might plausibly argue that mental incapacitation would

constitute grounds for even stricter due process protections

than are due competent adults, because incompetent

individuals are limited in their ability to defend their own

interests.

Elsewhere, the Supreme Court has held that:

constitutional rights do not mature and
come into being magically only when one
attains the state-defined age of
majority. Minors as well as adults are
protected by the Constitution and

possess Constitutional rights. 16

It is important, therefore, that some explanation be

found for denying minors the due process protections owed

involuntarily committed adults.

v. THE ELDRIDGE TEST

In Mathews v. Eldridge,17 the Court's most

comprehensive discussion of the concerns which must be

balanced in determining what constitutes due process, the

court mentioned, (1) the private interest at stake, (2) the

risk of an erroneous deprivation of such interest, and (3)
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the Government's interest. Those three elements were taken

into account by the Court in rendering the Parham decision,

and an examination of the justices' reasoning in weighing

those elements is illuminating.

A. The Private Interest

The first element of the Eldridge test requires that

consideration be given to the private interest that would be

affected by an official action, the importance of that

interest to the well-being of an individual, and the extent

of harm the individual might suffer in consequence of the

action sought. Where the interest is an important one and

where the action at issue might result in significant harm,

strict jUdicial scrutiny is required.

The Supreme Court has elsewhere referred to civil

commitment as a "massive curtailment of liberty,,18

involving institutions where an individual:

may be restrained of liberty for years
.• his world becomes a building with
white-washed walls, regimented routine
and institutional laws ..• peopled by

guards, custodians, State employees. 19
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Additionally, they have found these institutions

to be:

the most isolated and restricted .. its
residents have no privacy••• they must
conform to the schedule. 20

Because it is so massive a curtailment of liberty, the

commitment of an adult to a mental institution has been

determined clearly to be within the realm of due process

protections.

While conceding that minors too have a constitutionally

protected liberty interest, "in not being unnecessarily

confined for medical treatment",21 the Parham majority

rejected as "statist" and "repugnant" the idea that the

state should always intervene because parents sometimes act

adversely of children1s interests. 22 The fact that it is

possible that a disagreement between parent and child may

result in wrongful commitment, they said, is not sufficient

to justify intervention as a matter of course.

In a classic restatement of the pertinence of mental

incapacitation to the differential treatment of children,

Burger cites William Blackstone:
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The law's concept of the family rests
upon a presumption that parents possess
what a child lacks in maturity,
experience, and capacity for jUdgment
required for making life's difficult
decisions." Parents can be trusted in
commitment actions, to act in the best
interests of their children because the
interests of parent and child are

"inextricably linked. 23

If the interests of parents and children were linked in

the way the Court suggests, then allowing for parental

waiver of children's rights would pose few problems. But

there is evidence that almost 4% of all children between 3

and 17 years of age, nearly 2 million per year, are victims

of parental abuse or neglect. It is estimated that 2,000

die as a result. Additionally, child abuse is the fifth

largest killer of children, and retarded children are

particularly likely to suffer abuse. This evidence suggests

that it may be wise to reconsider the presumption of such a

linkage. Conflicts between the interests of the child and

the interests of the parent do arise: parents who are

experiencing difficulty with their children for whatever

reason, are not likely to be neutral in assessing their

child's behavior. And a parent who is attempting to commit

her child to a mental institution ought least of all to be

presumed the best measure of the inter2sts of that child.
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Sending a child to a mental institution is not simply a

variation on sending a child to summer camp or prep school.

In the latter cases, but not the former, considerations of

family privacy and the identity of the child's and parents'

interests might reasonably be invoked. But, even if it were

true that parents generally are best able adequately to

articulate their children's interests, and even if, as

Burger also suggests, the disruption of a unified family is

more likely to do harm than good, nothing follows about

circumstances in which parents are attempting to have their

children committed. In such cases, the family is already

disunified or is acting in a manner which will have the

effect of disunifying the family. The family has already

sought its own disunification and has itself sought state

intervention by bringing the action for commitment. It

therefore seems odd for the Court to dismiss Constitutional

scrutiny on grounds that families ought not to be disunited,

or on grounds that the state ought not to intervene in what

is a private family matter. The conditions justifying

deference to family unity or to non-intervention are absent

when what is being sought by the parents is the permanent

removal of the child from a family to a non-familial

setting.

Even if it were possible to understand the former Chief

Justice's opinion that the inextricable link between the
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interests of parent and child justifies the suspension of

due process requirements, it is harder to accept the further

opinion that children who are wards of the state (children,

such as J.R., whose "parents" are a governmental agency) may

also be committed without a hearing. Given the impersonal

nature of bureaucracies, it is odd to think that Justice

Burger really believes they can also be viewed as having

interests "inextricably linked" to those of their "children"

in commitment proceedings.

B. The Risk of Error

The second element of Eldridge requires that

consideration be given to the risk of error associated with

existing procedures and the extent to which that risk could

be reduced through the substitution of other procedures. In

addressing element two, the Parham court weighed the facts

that children who are institutionalized tend to be confined

for longer periods of time than adults, at a particularly

vulnerable time in life, and that the likelihood of

erroneous commitment is even greater where children are

involved. Conceding all these risks, the Court nevertheless

insisted that, because decisions leading to the "voluntary"

commitment of minors are "medical" rather than judicial

decisions and because mental hospitalization is
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"therapeutic" rather than "punitive" in nature, those

decisions lie outside the scope of due process protections.

The former Chief Justice acknowledges that psychiatric

staffs in state mental institutions are severely strained

and do not spend much time with their patients during or

after admission, and cites the American Psychiatric

Association which says:

the average staff psychiatrist in a
hospital presently is able to devote
only 47% of his time to direct patient

care. 24

Nevertheless, he explains the denial of the child's

procedural safeguards on grounds that the commitment is

therapeutic and that the presence of mental health

professionals can sufficiently protect against parental

mistakes or abuse.

Acknowledging that no sufficient procedural safeguard

exists to prevent parents from "railroading their children

into asylums", Chief Justice Burger wrote:

It is unlikely, if not inconceivable,
that a decision to abandon an

emotionally normal, healthy child and

thrust him into an institution will be a
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discrete act leaving no trail of
circumstances. Evidence of such
conflicts will emerge either in the
interviews or from secondary sources.

It is unrealistic to believe that
trained psychiatrists ••• will often be
deceived about the family situation
surrounding a child's emotional
disturbance. 25

What he is saying is that despite the significant risks

of error attending the diagnosis and commitment of minors,

due process protections may be suspended because it is hard

to believe that no one would notice. One might argue that

adult due process protections might be suspended for the

same reasons. However, it is precisely because these

matters are not rightly left to chance that due process

protections are extended to adults in the first place.

With respect to the notion that due process protections

can be suspended because commitment decisions are medical

decisions, the voluminous literature written by

psychologists and psychiatrists who believe that mental

health diagnoses are as often based upon social or ethical

values as biological or psychological ones, suggests that

the issue is far from settled.

Fred R. Mabbut26 illustrates this point in writing

about a physician named Samuel A. Cartwright who in 1851
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published a paper in the prestigious New Orleans Medical and

surgical Journal entitled, "The Diseases and Physical

Peculiarities of the Negro Race. " He found black knees to

be "more flexed or bent than (those of) any other kind of

man" making the black person a "submissive knee bender". He

also discovered the medical condition which caused slaves to

run away from their plantations, a disease of the mind which

he called "drapetomania". His prescription for treatment was

slapping with a broad leather strap and hard work in open

air and sunshine. That in the past, reputable medical

experts pondered a cure for drapetomania should give us

pause when we hear that today, other experts have identified

and commit individuals, without a hearing, for treatment of

two other mental illnesses; "hyperkinetic reaction of

childhood" and "unsocialized reaction of childhood".

The current process of diagnosing a child's

institutionalizability involves only parents and the

professionals whose advice they seek, and this process

entails a significant risk of unnecessary

institutionalization. Parents usually lack the objectivity

or competency necessary to provide accurate and relevant

information, and the doctor is, after all, hired and paid by

the parent. A parent who seeks to commit her child may

easily forego the services of a psychiatrist reluctant to

recommend cOID~itment, preferring to engage the services of
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one who is more sympathetic. One appeals court noted that

"where the parent commits a child for treatment the

examining doctor may quite naturally identify with the

parent. ,,27 The same court recognized the psychiatrist's

natural tendency to overdiagnose, preferring to err on the

side of caution. When a psychiatrist determines that a

child is institutionalizable and that child is committed,

few mechanisms exist for discovering that an erroneous

diagnosis has been made, given the absence of available

review procedures. When a psychiatrist diagnoses a child

fit, forestalling commitment, an erroneous diagnosis could

result in the child bringing harm to herself or others

causing serious embarrassment or liability for the

psychiatrist or the psychiatric profession.

Both the accuracy of psychiatric diagnoses and the

tendency of the psychiatric profession towards

overcommitment are illustrated in a 1966 case28 involving

900 inmates, all diagnosed by psychiatrists as 'criminally

insane' and 'dangerous' who were released from a mental

institution because they were not receiving effective

treatment. After five years of follow-up, only 2% of those

patients were found to have engaged in further violent

behavior. If the ability of the psychiatric profession to

predict behavior is only as reliable as it was in this case,

then acceptance of current procedures for the civil
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commitment of minors amounts to acceptance of the practice

of institutionalizing individuals based upon a criterion

which is reliable about 2% of the time. To empower a

physician to diagnose and then to institutionalize someone

on the basis of criteria which may be only 2% accurate,

without due process scrutiny, is to endow physicians with

decision making power which far exceeds that to which they

are entitled on the basis of their medical training. This

kind of decision is a pUblic policy matter, not a medical

one as Burger suggests.

Clearly, the process by which parents and professionals

make commitment decisions entails considerable risk of

error, pertinent under element two of Eldridge. Apart from

the obvious loss of liberty and loss of companionship

suffered by an incorrectly diagnosed and institutionalized

child, there are additional harms including social

stigmatization and "learned helplessness," a phenomenon

which manifests itself in institutionalized children in

failure to acquire, and sometimes even loss of already

acquired I.Q., motor and social skills usually gained during

an uninstitutionalized childhood. These phenomena make

children that much more difficult to reintegrate into

society once they are released.
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Despite all these risks and the ease with which

additional processes could be prescribed which would

significantly reduce these risks, the Parham court

determined that due process was not owed.

c. The Government's Interest

The third element of Eldridge requires consideration of

the government's interest in avoiding the provision of

additional processes. The Parham majority recognized three

pertinent state interests in cases involving the civil

commitment of a child by the State; the interest in

confining mental health facilities to cases of genuine need,

in not imposing procedural obstacles which would deter

patients from seeking help, and in allocating resources to

the diagnosis and treatment of patients rather than to

unnecessary pre-admission procedures. 29 The first of these

would seem to weigh in favor of due process protections

being granted to prevent unnecessary institutionalization.

The second and third might appear to weigh against due

process. However, it is difficult to see how these

interests could prevail over the significant harms, already

cited, which could result from unnecessary

institutionalization, and the significant risks of

unnecessary institutionalization also cited.
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with respect to the conservation of resources argument,

the cost of the hearings which Parham denies, while no

dollar figure can be assigned, cannot be high enough to

warrant forfeiture of due process protections. Such

hearings are unlikely to cost more than similar

pre-commitment hearings for adults, and in adult cases, the

individual interest in fact-finding, and the risk of

erroneous diagnosis are thought to outweigh the state's

interest in avoiding additional costs. In fact, the cost of

institutional care (tens of thousands of dollars per year

per patient) is considerably greater than the cost of

alternative community placement programs, a fact which

should have weighed in favor of due process mandates in

Parham. Unfortunately, despite the consideration of

elements 1, 2 and 3 of Eldridge, the Court decided against

extending 14th Amendment protections to children about to be

institutionalized.

VI. MATURE MINORS

Although the Parham Court presumed that all minors are

incapacitated and therefore incompetent to grant or withhold

consent to their own treatment, there are legal precedents

for a different presumption.
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In recent years, in cases involving sexual autonomy,

the law has gradually been moving away from the requirement

that parents must consent to their children's medical

treatment. They have allowed, in some cases, that mature

minors have an independent right to authorize treatment for

themselves,30 and that that independent right is violated

when a parent is permitted to substitute her jUdgment for

that of the minor. In so doing, courts have invoked a

doctrine which acknowledges degrees of capacitation among

minors, and ties level of capacitation to legal competence.

They have employed the concept of a mature minor; one

"sufficiently intelligent and mature to understand the

nature and consequences of the medical treatment being

sought. ,,31

The courts have determined that in some cases, minors

have the right to consent to their own medical treatment

including; the right to obtain contraceptives,32 to have

abortions,33 and not to have abortion decisions imposed or

vetoed by parents. 34

Among the considerations involved in the determination

of maturity are age, intelligence, maturity, experience,

economic independence, general conduct as an adult and

freedom from the control of parents,35 the risk of the
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treatment being sought,36 and the proposed benefits of that

treatment. 37

The distinction between mature and immature minors

contains the seeds of a systematic analysis of the relevance

of minority status to constitutional liberties and ought to

have been invoked in Parham. If due process was denied

because the Parham minors were mentally incapacitated (and

therefore incompetent to consent to their own treatment),

then the Court should at least have recognized that some

minors are capacitated and therefore ought to be treated as

"competent," in accordance with mature-minor standards.

The Parham majority failed to distinguish between

mature and immature minors, failed to recognize that legal

precedents exist which allow that mature minors may have

different rights from immature minors, and failed to decide

that at least mentally "capacitated" minors ought to be

entitled to adversary hearings similar to those to which

adults are entitled prior to involuntary commitment.

Instead, it rendered a decision applicable equally to all

minors, regardless of their degree of capacitation. In

order to be consistent with its own decisions in other

consent cases involving minors, the Court should have found

that some minors not only are sufficiently capacitated to

grant or withhold consent to their own commitment but that

117

--- -----



their consent should be required for "voluntary" commitment.

Commitment without the consent of a mature minor should be

called 'involuntary' with all of the adult due process and

equal protection safeguards afforded. This decision would

at least have lent internal consistency to the Court's

policies regarding the rights of minors in reproductive

autonomy and civil commitment cases. It would not, however,

have resolved the internal inconsistency which remains in

their policies regarding incompetent adults and mature

minors who seek sex-related medical treatment.

The distinction drawn, in reproductive autonomy cases,

between mature and immature minors is based upon and defined

largely in terms of mental capacitation. This suggests that

the Court believes mental capacitation is relevant to the

possession of reproductive autonomy rights. However,

institutionalized mentally incompetent adults have the same

rights that mature minors have to procure abortions, birth

control information and contraceptive devices and the

additional right to marry (without another's consent). If

the difference between minors having reproductive autonomy

rights or not having them is the difference between

capacitation and incapacitation then it is difficult to see

why incapacitated adults have rights which capacitated

minors have. It would seem that the determination to

protect these rights of the incompetent adult rests upon a
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belief that capacitation is not the factor morally relevant

to reproductive autonomy.

VII. SUMMARY

If it is because children are mentally incapacitated

that they are treated differently from adults, then they

ought to be treated in a manner consistent with our

treatment of other mentally incapacitated individuals. Any

adult rights to which mental incapacitation is deemed

irrelevant, ought not to be denied children on grounds that

they are mentally incapacitated. If we examine certain

jUdicial decisions concerning the rights of mentally

incapacitated adults and compare those decisions with others

concerning the rights of children, what emerges is a

consistent pattern of responding to the two similar groups

in radically dissimilar ways. with respect to adults,

incapacitation is thought to be irrelevant to their

entitlement to due process, equal protection, and sexual

autonomy rights. with respect to children, their

incapacitation is used as a justification for denying them

those same rights. Where provision is carefully made for

determining, on an individual basis, that a particular adult

is incapacitated, no such provision is made for individual

determinations of the incapacitation of children. Indeed,
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incapacitation is presumed and, in most situations, is not

even rebuttable.

What becomes apparent from our examination of judicial

decisions on various topics is that capacitation is relevant

to the possession of due process and equal protection rights

if you are a child, but not relevant if you are adult.

Capacitation is relevant to reproductive autonomy rights if

you are a child, but not if you are an adult. This

confusing mix of standards and principles is aggravated when

we discover that although a fourteen year old girl can

procure birth control information, contraceptive devices and

treatment for venereal disease, she has not the legal right

to marry the father of her child without parental consent.

If during the abortion she can legally procure without

parental consent she should need a Caesarian section, or

other medical treatment, parental consent would be required,

because a fourteen year old cannot consent to her own

medical treatment. Once the baby is born, the same fourteen

year old, now considered emancipated, can consent both to

treatment for herself and her baby.

This tangle of inconsistencies is the result of the

failure of the Judiciary to articulate a systematic theory

of the rights of minors and their insistence on dealing with

these cases on an ad hoc basis. A thorough reexamination of
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the assumptions upon which decisions have been made by the

Courts concerning the rights of children, would have to

begin with an investigation into the merits of current

presuppositions about the mental incapacitation of children.

Were the Court to attempt to develop a coherent theory

of the Constitutional rights of children, it could preserve

the mental incapacitation differentia, only by ascribing to

children the due process and reproductive autonomy rights

which mentally incapacitated adults have. More likely, it

would have to abandon the differentia of mental

incapacitation and seek some other characteristic of

children in order to continue to deny them the rights

possessed by mentally incapacitated adults.

The final criterion cited by the courts in their

attempts to justify the differential treatment of children

will constitute the subject matter of the following

chapters.
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CHAPTER IV: THE IMPORTANCE OF THE PARENTAL ROLE: CUSTODY

I. INTRODUCTION

The third of the three reasons offered by the Supreme

Court for distinguishing between the Constitutional rights

of children and those of adults is "the importance of the

parental role in child rearing. lI t It is argued that because

parents have a unique role to play in the lives of their

offspring, and because children have a special moral

relationship to their parents, a relationship to which there

is nothing comparable among adults, there is justification

for the differential treatment of children under the law.

This reasoning is echoed in Stanley v. Illinois, (405 US

645) a decision in which the Supreme Court said:

The private interest ••• of a man in the

children he has sired and raised,
undeniably warrants deference and,

absent a powerful countervailing
interest, protection. 2

The courts have consistently deferred to and protected

this unique role of parents in the lives of their children,

often at the expense of those children's rights. It is

therefore important to assess whether this unprecedented

treatment is warranted.
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In broad terms, there have been two types of arguments

offered by the courts on behalf of deference to parents.

Those two types of arguments will constitute the SUbject

matter of these two final chapters. In one series of cases,

deference has been considered to be owed to parents in

recognition of certain social functions which they fulfill.

On this interpretation, Which has been labelled the

"Custody" theory, the child is entrusted to the care of

parents. 3 Parental rights are special privileges which

result in "restrictions on what would otherwise be the

liberty rights of children." These special rights are

granted by society for a pUblic purpose; that is, "to secure

for children the benefit of maturing into healthy,

responsible adults." "Social recognition of parental

authority reflects the common jUdgment that the public

interest in the protection and nurturance of children is

thereby served." Custody presupposes that parental

authority is limited and that the privileges are forfeited

when correlative parental responsibilities are not met.

In another series of cases, deference to parents has

been afforded on grounds that parents have a

constitutionally protected, fundamental right to raise their

children as they please, without interference from anyone

and independent of any obligation to the State or even to

those children.
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On this second interpretation, which has been called

the "Dominion" theory, parents exercise sovereignty over

their children:

On this account, parenthood consists of
a right that certain men and women have
in certain children. It sets out a
domain of privacy-the home as castle
that neither the state nor other persons
can properly violate. 4

While the second category of arguments will constitute

the subject matter of the fifth and final chapter, this

chapter will examine moral and legal arguments for deference

to the parental role which fall into the first category. We

will draw the logical consequences of arguments for

deference to parents based on the custody model, and

finally, attempt to discover whether those consequences are

consistent with certain principles of justice otherwise

thought to be fundamental.

A. The Moral Argument for Deference

One plausible moral explanation for the deference

afforded parents is developed by Jeffrey Blustein,5 and

involves the relationship between the natural needs ~f

children; the duties of parents, and the interests of the

state.
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1. The natural needs of children

Feinberg says:

to have an unfulfilled need is to have a

kind of claim against the world, even if
against no one in particular. A natural
need for some good, ••• is always a reason
in support of a claim to that good. A

person in need, then, is always "in a
position" to make a claim, even when
there is no one in the corresponding
position to do anything about it. Such
claims based on need alone, are
"permanent possibilities of rights ••• the
natural seed from which rights grow. 6

The needs that children have are claims of this kind

and as such, deserve consideration. The issue of who

undertakes primary responsibility for fulfilling these needs

must be addressed separately, because, as Feinberg says,

needs are "claims against the world."

The individual who assumes, and/or to whom has been

delegated the duty to satisfy the needs of the dependent

child--that is, the individual most involved with the day-

to-day care of a child, who has primary responsibility for

that child's care and development--is called the Parent.

Parents are the means by which society ensures that someone
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is assigned responsibility for fulfilling the needs-based

claims of children.

Deference to the parental role is therefore, partly

attributable to the responsibilities which parents have to

fulfill the needs of their children.

2. The duties of parents

It is widely believed that biological parents are the

natural and logical assignees of parental duties because in

the ordinary course of events, they are in a better position

to see to the needs-fulfillment of their offspring. Their

unique position is attributable, in part, according to

Blustein, to the mere fact of contiguity involved in the

physical realities of conception and birth. It is also

related to the "natural" affection biological parents

usually feel for their offspring giving them a greater

interest in their child's well being than the rest of the

world has. Hegel says about this special interest that

biological parents have in their offspring that " .•. the

parents love the children as their love, as the embodiment

of their own substance.,,7

Most importantly, however, this unique position is

thought to be attributable to the causal relation between
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the biological parent and the child's helpless condition,

about which Sidgwick says:

springing from the universally
recognized duty of not causing pain or
any harm to other human beings, directly
or indirectly, .•• the parent, being

the cause of the child's existing in a
helpless condition, would be indirectly

the cause of the sUffering and death
that would result to it if neglected. 8

However, since the injunction not to harm children

cited by Sidgwick is addressed not merely to biological

parents but to the world-at-large, Blustein argues that

further explanation is needed for the conclusion that

biological causation (the parent being the cause of the

child's helpless condition) entails moral responsibility.

No one ought to cause pain or harm to a child, and anyone in

a position to prevent pain or harm ought to do so. If

parents have a greater duty to ensure these things with

respect to their children, it is because they are more often

in a position to do so, and that is not due to biological

causation, but to social policy. It is not, as Sidgwick

suggests, mere causal responsibility for the child's

helpless condition, but also the legal construct of a social

relationship which places those who cause children to exist

in a unique position to prevent harm from occurring.
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Biological parents are, Blustein says, particularly

blameworthy for failure to prevent harm and they are in a

better position than others to make a difference between the

occurrence or non-occurrence of such harm because biological

parents are conventionally assigned parental

responsibilities. If biological parents were not typically

assigned these responsibilities, they could not be held

morally responsible for neglecting their offspring. The

individual who caused the child to exist would not be the

individual with primary responsibility for preventing harm

if primary child care responsibility were routinely assigned

to other than the biological parents.

The connection between the decision to procreate and

the decision to rear one's offspring is a social policy

matter, not a logical one. In the case of adoptive parents,

responsibility is legally transferred. For the biological

parent, the quasi-contractual obligation undertaken with the

state--the moral equivalent of the adoption agreement--is

comparable to the citizenship duties of a natural-born

citizen. Those duties accrue to him in virtue of his

continued presence in and his receipt of certain social

benefits from society. As we usually hold individuals

responsible for the foreseeable consequences of their

deliberate acts, and as in this society, a foreseeable

consequence of being a biological parent is having parental
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obligations, biological parents are legitimately expected to

fulfill parental obligations or to make provision for others

to do so. This would be so even in the absence of the

"natural affection" parents are supposed to have.

Most biological parents have a natural affection for

their offspring and so elect to accept responsibility for

their upbringing. All biological parents have legal duties

with respect to their children because a social policy

decision has been made in the light of a widespread view

that there exists no more efficient way to serve society's

interest in the care, education and socialization of its

children. This social policy decision has the effect of

rendering biological parents what we might call "first

custodians" of their offspring.

Biological parents have a special duty to prevent harm

to their offspring, not because of their causal

responsibility for the existence of the child, but because

it is biological parents who are conventionally allowed

virtually exclusive care and control over their children.

Parents occupy a unique position in the social structure

within which specific duties and concomitant privileges are

assigned in exchange for provision for the welfare of

children. Parental duties are what Blustein calls "duties

of status"-that is, duties which persons have in virtue of
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occupying relatively fixed positions or roles within a

social order. These duties belong to the roles, and only

derivatively to the people occupying them. Parental duties,

as duties of status, attach to the role of 'parenthood" as

defined by certain social institutions and customs and

regulated by social rules. It should be remembered that

these duties could be performed by individuals other than

biological parents, or even by institutions. Instead, a

social policy decision is made to leave children in the

custody of their parents for reasons partly having to do

with the interests of the state.

3. The state's interest in the parent's role

Deference to the parental role is partly attributable

to the interest that the state has in providing an efficient

mechanism for ensuring that children's needs are fulfilled.

According to Blustein, society has an interest in the

role of parenting because it has an important stake in the

socialization of children who are its future citizens.

Through their parents, children acquire the attitudes,

beliefs and skills they will bring as adults to the society

to which they belong. Through the socialization their

parents provide they will acquire either socially desirable

or undesirable dispositions as well as values and ideas
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either inimical or hospitable to that society. Therefore,

how responsibility for socializing children is distributed

is a matter of great concern to society in general.

Reliance on parents to socialize their children is an

important method for conserving pUblic resources. Instead

of squandering resources on ordinary socialization

processes, those resources are reserved by society for

dealing only with serious instances of deviation involving

violations of fundamental social norms. In cases such as

these, the state becomes what we might call "the custodian

of last resort".

Even in cases where gross violations occur, it is

sometimes thought that intrusive state intervention may be

worse than the failings of the worst parents. Reluctance to

intrude in the parental domain often springs from skepticism

about the ability of the state to perform the role with more

wisdom or benevolence than parents.

Hence, deference to the authority of parents is based

on society's interest in providing an efficient mechanism

for ensuring that the needs of children are fulfilled, and

its decision that no more efficient mechanism exists than to

assign those responsibilities to biological parents.

Society, therefore, not only has an interest in assigning
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the duty to provide for the needs of children, it is also

cUlpable when parents, those to whom society has entrusted

that duty, fail.

B. The Legal Argument for Deference

Consistent with this moral argument for deference is a

series of legal cases which seems to confirm the notion that

deference to parents is extended in the interest of aiding

parents in the discharge of their duty to the state to

provide for their children.

The Supreme Court has many times indicated that

deference to parental authority is not automatic, but

conditional upon fulfillment of an obligation to the state

by parents.

In the 1925 decision, Pierce v. Society of sisters, the

Court found that an Oregon statute mandating that 8-16 year

old children attend public school was an unreasonable

interference with the liberty of parents to direct the

upbringing of their children. They said:

The child is not the mere creature of

the State; those who nurture him and
direct his destiny have the right,
coupled with the high duty, to recognize

132



and prepare him for additional
obI igations .9

In a 1944 decision, the Court held that a statute

which limited parental rights by making it unlawful for a

parent to allow a child to work in violation of child labor

laws, was neither a violation of equal protection, nor

freedom of religion. They stated:

It is cardinal with us that the custody,
care and nurture of the child reside
first in the parents, whose primary
function and freedom include preparation
for obligations the state can neither
supply nor hinder ••• And it is in
recognition of this that these decisions
have respected the private realm of
family life which the state cannot
enter. 10

In Wisconsin v. Yoder, in 1972, they concluded that a

Wisconsin state law which compelled attendance in public

school through age 16, violated the free exercise rights of

Amish parents who had refused to send their children past

the eighth grade. The court said:

This primary role of the parents in the
upbringing of their children is now
established beyond debate as an enduring
American tradition.
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and:
The duty to prepare the child for
'additional obligations' must be read to
include the inculcation of moral
standards, religious beliefs and
elements of good citizenship. 11

Finally, in a 1979 decision which summarizes the

courts' perception of the relationship between parental

rights and state's interests, an Arkansas court determined

that parental permission was not required in adoption

proceedings when the father had failed to provide support,

the mother did not respond to the notice, and the

grandparents, who had legal custody were found not to be

able to provide a suitable home. They said:

Parental rights are in the nature of a
trust reposed in them, subject to their

correlative duty to care for and protect
the child and the law secures their

rights only so long as they shall
discharge their obligations. 12

C. Fundamental, Derivative and Conventional Rights

A distinction drawn by Diana Meyers can provide a

useful tool for the analysis of arguments used by the courts

to justify deference to parents. In an article entitled, "A

Sketch of a Rights Taxonomy, ,,13 Meyers argues that rights
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can be located on a spectrum ranging from fundamental,

through derivative to purely conventional. At one end of

the spectrum are fundamental rights, such as the right to

life, which are recognized because they are vital to the

integrity of the individual and are justified independently

of any appeal to social welfare. At the other end of the

spectrum are purely conventional rights, like the right to

drive through an intersection when the light is green, which

are instituted mainly for the purpose of pUblic order and

convenience. Between those two ends of the spectrum, are

derivative rights; direct and indirect. A directly

derivative right, such as the right to a fair trial, is

directly implied by a fundamental right and is justified

independently of any social welfare consideration. An

indirectly derivative right, such as the right to vote in

contested elections for government offices, is also implied

by a fundamental right but justified partly by appeal to

social welfare. While indirectly derivative or conventional

rights may be qualified by other rights or by social welfare

considerations, fundamental or directly derivative rights

are qualified only by equally or more fundamental rights.

Implicit in this analysis is the notion that all rights are

qualifiable. The distinction between fundamental and

directly derivative rights on the one hand, and indirectly

derivative and conventional rights on the other hand is not

drawn on the basis of whether or not the right can be
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infringed, since Meyers concedes that all rights are

infringeable. The distinction revolves around the types of

conditions which justify infringement. While indirectly

derivative and conventional rights can be constrained in

pursuit of the greater good of all, that is by social

welfare considerations, directly derivative and fundamental

rights can be constrained only by equally or more stringent

rights.

If we apply Meyer's analysis to the jUdicial decisions

cited above which claim that special rights are extended to

parents and others in order to facilitate the discharge of

their duty to the state to provide for the needs of

children, it seems clear that the courts perceive those

special rights to be indirectly derivative. They are

implied by other rights (of children and the state) and they

are justified by appeal to social welfare considerations

(that someone should be assigned responsibility to provide

for children's needs). They are extended conditionally only

insofar as the parent is satisfactorily discharging that

responsibility to the state. If parental rights are

indirectly derivative, then, pursuing Meyer's analysis, they

should be qualifiable by the fundamental or directly

derivative rights of others, or even by considerations of

social welfare.
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This point can be better appreciated and its

application better understood if we shift focus to an issue

that has been one of the more perplexing ones in the

literature regarding children--the use of corporal

punishment.

II. THE PRIVILEGE TO EMPLOY CORPORAL PUNISHMENT

A. The Basis of the Privilege

In general, if A has a duty to B to do X, then B has a

duty to facilitate or at least not to hinder A from doing x.
Thus, if parents have a duty to the State to provide for the

socialization of their offspring, then the State has a duty

to facilitate or at least not to hinder parents from

discharging those duties.

In a 1968 decision, Ginsberg v. New York, during a

review of a statute prohibiting the sale of obscene

materials to minors, the court found that under the

Constitution, the State may:

properly conclude that parents and
others, teachers for example, who have

primary responsibility for children's
well-being are entitled to the support
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of laws designed to aid discharge of
that responsibility.14

The state facilitates the discharge of parents' duties

by allowing parents certain rights over their children which

are not permissible in relationships among adults. Since

these parental rights are extended expressly for reasons

having to do with social welfare, they fall squarely within

Meyers' category of indirectly derivative rights. Hence,

these special rights ought always to be treated as

defeasible by the fundamental rights of others. Among the

important special rights granted parents to aid in the

discharge of their responsibilities to the State in relation

to their children are those which permit the use of corporal

punishment.

The right to punish is considered to be implicit in the

duty to rear--and that right has traditionally been

understood to include the privilege to use corporal

punishment. Early precedents for the parental privilege to

use corporal punishment are found in the Bible:

He that spares the rod hateth his son,
but he that loveth him chasteneth him. 15
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and:

Foolishness is bound up in the heart of
the child, but the rod of correction
shall drive it far from him. 16

The use of corporal punishment is justified in numerous

Biblical accounts of the infliction of pain, and even death,

upon disobedient children.

Precedents for the common law recognition of this

parental privilege can be found in Blackstone's

Commentaries:

it is •.• important not to paralyze that
power of correction and discipline by

the rod given •.• for the benefit of
education which has for ages been deemed
necessary ••. on the part of parents, to
prevent their children from becoming the
victims of bad habits, and thereby
proving a nuisance to the community. 17

B. The Limits of the Privilege: The Reasonable Standard

The courts have attempted to set some limits to the

parental right to use corporal punishment. One court said

in the cruelty indictment of a parent for imprisoning his

blind child in a cold, damp cellar for several mid-winter

days that:
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It would be monstrous to hold that under
the pretense of sustaining parental
authority, children must be left,
without the protection of the law, at
the mercy of depraved men or women, with
liberty to inflict any species of
barbarity short of the actual taking of
life. 18

They also said:

While the law gives parents a large
discretion in the exercise of authority
over their children, yet this authority
must be exercised within the bounds of
reason and humanity; and if the parent
commits wanton and needless cruelty upon
his child, the law will punish him. 19

The notion that punishment must be within reason dates

back to Blackstone who refers to a parent's right "lawfully

(to) correct his child••. in a 'reasonable' manner. 20

While liability attaches to the parent for conduct

which exceeds 'reasonable' parental authority or discretion,

there are no real standards of reasonableness or discretion.

Parents are accountable for the consequences of physical

punishment only if they act maliciously or inflict permanent

injury.
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In 1909, when the stepfather of a 12 year old punished

her for the theft of a 50 cent piece:

by (tying) her hands behind her, and
(whipping) her with a small riding whip
while she was naked in the room with
him, making a great number of slashes on
her body, some of which were as large as
the little finger and broke the skin in
a number of places, so that the blood
oozed out and clotted, and left her in
the room so tied and fed her on bread

and water from Friday afternoon to
Sunday noon, until she was released by

neighbors

a Michigan court found:

As long as he acts in good faith,
honestly thinking that what he does is
for the benefit of the child, he is

within his prerogative, and the law will
not interfere. Courts do not and should

not constitute themselves the arbiters
of the household. There the authority
of the parents, •.• is supreme.

They also said:

The parent is the sole judge of the
necessity and extent of parental

discipline so long as he acts in good

faith, and that the chastisement appears
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unnecessarily harsh to others does not
justify interference by the courts. 21

Modern case law continues to employ the 'reasonable'

standard. In Bowers v. state, a 1978 court which determined

that a statute defining child abuse as physical injury

sustained because of cruel and inhuman treatment was not

void for vagueness, said:

At common law, parent of a minor
child••• (is) justified in using a
reasonable amount of force on a child
for purpose of safeguarding or promoting

the child's welfare, and, so long as the
chastisement was moderate and
reasonable ••• custodian would not incur
criminal liability for assault and
battery or a similar offense. 22

More recently, in 1984, a Pennsylvania court reviewed

a child's complaint against his father for striking him with

a belt Which, though aimed at the buttocks, hit the child on

the back, causing only temporary pain. They found there was

no abuse, holding that a child did not suffer a "serious"

injury, within the meaning of the state's child protective

services law, where:

medical testimony evidenced that there

was no impairment of the son's physical
functioning, it was an isolated
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incident, and the son's safety was not
placed in jeopardy.~

Parents may use corporal punishment to discipline their

children, so long as the force used is not designed or known

to create substantial risk of death, serious bodily injury,

disfigurement, extreme pain, or mental distress or gross

degradation. ,,24 In truth, "reasonableness" is defined so

broadly that anything short of permanent injury or

disfigurement might be interpreted as permissible.

c. In Loco Parentis

Not only may parents corporally discipline their

children, but common law also extends the parental privilege

to use corporal punishment to those standing in loco

parentis (in the place of the parent).

The doctrine of in loco parentis was first used by

Blackstone to offer protection to individual tutors and

governesses in the employ of a household. While Blackstone

catalogued as absolute the right of individuals to "security

from the corporal insults of menaces, assault, beating and

wounding" ,25 he did not regard the infliction of "moderate

correction" by teachers on children as a "corporal insult":
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(A parent) may also delegate part of his
parental authority, during his life, to
the tutor or school master of his child;
who is then in loco parentis, and has
such a portion of the power of the
parent committed to his charge, viz.
that of restraint and correction, as may
be necessary to answer the purposes for
which he is employed. 26

The legal foundations for the use of corporal

punishment in schools were well established by the beginning

of the 20th century. The teacher's authority was derived

from the parent's authority: they stood in loco parentis to

their pupils, meaning that a teacher or school official

could act in a parental capacity in the absence of a child's

natural parent and therefore, had the right to exert certain

measures of force including corporal punishment. The right

of a parent to employ corporal punishment is thus the basis

of the teacher's right, in loco parentis, to employ corporal

punishment.

Not only can a parent delegate the privilege to employ

"reasonable" corporal punishment to school authorities, that

right can also be extended to relatives. In Rowe v. Rugg,

in 1902, an Iowa court found that an aunt could be granted

the parent's power, in loco parentis, to administer corporal

punishment. 27
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Similarly, in 1890, in Dean v. stateZ8 an Alabama court

found that an unrelated adult who resided with a family

could be authorized by the 6 year old child's mother to

punish and correct the child and to administer corporal

punishment.

In some cases, courts have held that individuals acting

in loco parentis are accountable for the effects of corporal

punishment only if they act maliciously or inflict permanent

injury. In 1837, a North Carolina court considered a case

where a 6-7 year old child was whipped with a switch by her

teacher. They found:

Any punishment .•• which may seriously
endanger life, limbs or health, or shall

disfigure the child, or cause any other
permanent injury, •.. immoderate ... (B)ut
any correction, however severe, which
produces temporary pain only, and no

permanent injury", not so ••• (T)eachers
exceed the limits of their authority

when they cause lasting mischief, but
act within the limits of it,when they
inflict temporary pain." A teacher is

penally responsible not for "errors of
judgment ll but only for "wickedness of
purpose.Z9

The internal inconsistency of this reasoning becomes

apparent if we consider the legal culpability of a teacher
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who causes permanent injury to a child without intending to

do so. On one hand, the justices claim that correction is

deemed moderate or not based upon the presence or absence of

lasting pain or permanent injury; that is, based upon

consequences. By this standard our hypothetical teacher

would be deemed to be cUlpable. Having said that, the

justices also contend that the authority of teachers to

correct their pupils is exceeded or not, dependent upon the

presence or absence in those teachers of 'wickedness of

purpose'; that is, dependent upon what their intentions are.

By this standard, our teacher is immune from cUlpability.

More important than this internal inconsistency,

however, is the inadequacy of either standard offered by

this line of reasoning. If acceptable and unacceptable

punishments are distinguished by their physical effects,

that is, whether lasting pain or permanent injury results,

we can imagine a case where the same punishment administered

with the same intentions to two different children could

have radically different consequences, in one case causing

no harm, and in the other, causing permanent physical damage

due to one child's robust condition and to the other's frail

health. In this case, two teachers, engaging in precisely

the same activity to precisely the same degree would be, one

cUlpable and one, not. A teacher might cause severe harm

completely by accident, while intending only a mild slap.
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(e.g., by dealing a blow to a child with fragile bones.)

This too would entail cUlpability, based upon the first of

the two criteria presented by the Pendergass court.

If, on the other hand, intentions are the standard by

which we measure acceptable and unacceptable use of force,

we will want to punish a teacher who intends to cause severe

harm to a child but overestimates his own strength or

underestimates the child's resilience, causing no harm

whatsoever. We can also imagine a teacher who intends no

harm to a child but who causes severe physical or emotional

damage by underestimating his own strength or overestimating

the child's resilience. This would constitute an instance

of the kinds of "errors of jUdgment" for which the court

says teachers cannot be held accountable. On the intentions

model, that teacher would be immune from culpability.

Indeed, by this standard, there may be no injury so severe

that a well-intentioned teacher could not be forgiven by a

court.

Further, while acknowledging that ..... these rules leave

it in their power to commit acts of indiscreet severity,

with legal impunity", the judges comfort themselves with the

knowledge that:
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these indiscretions will probably find
their check and correction, in parental
affection, and in pUblic opinion; and if
they should not, that they must be
tolerated as part of those imperfections
and inconveniences, which no human laws
can wholly remove or redress. 30

In yet another case applying the reasonable standard,

teachers acting in loco parentis were held to the

requirement that corporal punishment be reasonable under the

circumstances. When, in 1853, a teacher beat, bruised, cut

and gashed the face and head of a student for being

negligent and disorderly, an Indiana court with a much less

tolerant attitude towards corporal punishment held that:

a teacher in the exercise of the power
of corporal punishment must not make
such power a pretext for cruelty and

oppression, but the cause must be
SUfficient, the instrument suitable, and
the manner and extent of the correction,

the part of the person to which it is

applied, and the temper in which it is

inflicted shOUld be distinguished with
the kindness, prudence, and propriety
which become the station. 31
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The jUdge warned that:

Teachers should ••• understand that
whenever correction is administered•.. in
any other manner than moderation and
kindness ••• the Courts must consider them
guilty of assault and battery, the more
aggravated and wanton in proportion to
the tender years and dependent position

of the pupil. 32

The ad hoc application of the reasonable standard to

school authorities acting in loco parentis has led to

decisions that: 5 'licks' for insubordination given to an 8

year old in good health is 'reasonable' ,33 but; 12-14 whips

with the piece of flooring lumber for throwing a wad of

paper is not 'reasonable,.34 Having the principal sit on a

third grader who resisted the principal and refused to allow

his teacher to hit him with a strap is not reasonable,35 but

it is 'reasonable' to strike an 8th grader 4 or 5 times with

a paddle for cursing and calling the teacher a 'god-damn

son-of-a-bitch".~ Hitting a student 7 or 8 times so that

the paddle broke and several more times with one of the

broken pieces, for an improper start in a race, was

determined to be unreasonable, but only because it

constituted a deprivation of the parent's right to raise

their child as they saw fit. 37
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It is not surprising that there is so much disagreement

and so little consistency among the justices hearing

corporal punishment cases when one considers the vagueness

of the reasonable standard, the number of factors judges are

expected to balance, and the varying states of mind of the

jUdges attempting to balance them. The effect upon children

of the absence of a clear and consistent pUblic policy

regarding corporal punishment is that children's remedies

against physical assault are contingent upon which courts

hear their cases. That is, whether they have legal

protection or not is to a certain extent a matter of chance.

Contributing to the confusion surrounding decisions

about corporal punishment is the tendency for discussions

about the issue of corporal punishment to take place in

terms of the point at which the parents' or parents' agents'

right to discipline the child conflicts with the state's

right to prevent the violation of fundamental social norms.

However, focusing on either the parent's or the state's

right suggests it is the parent's or the state's interest

that is at stake. But, it is the child, not the parent or

the state who endures the pain, the humiliation, and the

degradation. Therefore, the issue ought to be discussed

with a focus on the child's interests: in particular, the

child's interest in bodily integrity.
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III. THE RIGHT TO BODILY INTEGRITY

The courts have consistently held, since 1891, that

adults have a fundamental right to bodily integrity. In

deciding that an individual cannot be ordered, without his

consent, to undergo a physical examination, the Supreme

Court quoted the principle:

no right is held more sacred, or is more
carefully guarded by the common law,
than the right of every individual to
the possession and control of his own
person, free from all restraint or
interference of others. 38

It is clear that, children are as likely as adults to

have an interest in the possession and control of their own

persons, free from all restraint or interference of others.

It is also clear that these interests are the factors

morally relevant to the right to bodily integrity.

Therefore, an explanation is needed for failing to extend to

children a protected interest in maintaining their bodily

integrity that is commensurate with that interest of an

adult. liThe importance of the parental role" is not an

adequate explanation because the rights attached to that

role are indirectly derivative and, therefore, cannot

vitiate what would otherwise be the fundamental right of a

child.
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Arguably the right of a child to bodily integrity is

protected through child abuse statutes, but the following

section will attempt to demonstrate that that is not so.

A. Child Abuse and Dignity

since 1970, criminal child abuse and neglect statutes

have existed in all fifty states, but most of these statutes

define abuse in terms of severe, lasting physical harm, and

cannot, therefore, be considered a substitute for true

protection against assaults to the bodily integrity of

children.

serious physical injury of the kind which constitutes

child abuse is typically defined in terms of that which:

significantly jeopardizes the child's
safety, causes the child severe pain,

significantly impairs the child's
physical functioning, either temporarily
or permanently, or is accompanied by
physical evidence of a continuous

pattern of separate unexplained injuries
to the child.~

Considered in conjunction with the common law

privilege parents have to discipline their children, and
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precedents involving widely varying applications of the

reasonable standard, the message sent to parents is that

they may hit their children, provided they not exceed a

certain standard. They are not told exactly what the

boundaries of that standard are, but the State reserves the

right to chastise parents if they exceed it. The result is

that parents feel free to use corporal discipline with

varying degrees of severity, and are often understandably

surprised when there is a suggestion that they have exceeded

their authority. The state, perhaps recognizing this, is

most often unwilling, if not powerless to do anything except

in the most egregious cases of wanton abuse.

According to Natalie Abrams,40 definitions of abuse

such as are employed in child abuse statutes involve the

terminology of severe physical harm because they reflect the

social purpose of those laws which is to delimit conditions

warranting state intervention. Intervention, it is thought,

is justified only when a child is harmed or at risk of harm.

The long history of failed state interventions has been

responded to by attempts severely to limit the situations in

which intervention is justified, and this has resulted in

definitions of abuse so narrow that only gross physical

maltreatment conforms to them.
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Yet Abrams says, lasting or recurring physical damage

does not exhaust the definition of abuse. Instead, she

suggests that an adequate definition would include a

reference to behavior which is abusive despite the absence

of 'harmful consequences', such as is contained in the

concept of 'battery'. In adult settings, battery is, "the

offense to personal dignity which occurs when one impinges

on another's bodily integrity without full and valid

consent": no physical damage need occur. 41 It is this

concept of dignity which is missing from current definitions

and conceptions of child abuse. When one adult impinges on

another adult's bodily integrity, battery is committed.

When an adult impinges on the bodily integrity of her child,

there is no battery committed. It is possible that "abuse"

may have been committed, but only if serious, permanent

injury results, because abuse, unlike battery, is defined in

terms of actual lasting, physical harm.

Mere prohibitions against harm do not constitute

respect for a child's dignity any more than they do for

adults, although there is no reason to think that children

have any less dignity to protect than do adults. What must

be protected through laws against child abuse, just as in

laws against battery, should be not only the right to be

free from severe physical assaUlt, but also the right to

freedom from assault to one's dignity. Indeed, it is this
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very concept of dignity which is employed in jUdicial

decisions prohibiting the use of corporal punishment in

adult settings.

B. The Eighth Amendment

Based in large part upon Eighth Amendment proscriptions

against cruel and unusual punishment, the legal system has

gradually become less and less tolerant of physical

punishment in adult contexts. In 1870, the flogging of

sailors on US ships was outlawed. 42 Husbands have lost the

privilege of corporally disciplining their wives,43 and

employers have suffered a similar loss of privilege with

respect to their domestic employees.~

The Supreme Court has said that:

a prisoner of the state does not lose

all his civil rights during and because
of his incarceration. In particular, he
continues to be protected by the due
process and equal protection clauses
which follow him through the prison
doors.~

In 1968, when federal prisoners filed for an injunction

against the use of a strap as a means of discipline, the use

of corporal punishment on prisoners was prohibited. While
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the justices acknowledged that the limits of the 8th

Amendment's proscription are inexactly defined and that the

applicable standards are flexible, commensurability between

crime and punishment, as well as broad and idealistic

concepts of dignity, civilized standards, humanity and

decency were deemed to be useful and usable. 46

They found the use of the strap to be " ••• punishment

which runs afoul of the Eighth Amendment" ••• and (its use)

was found to "offend" contemporary concepts of decency and

human dignity and precepts of civilization which we profess

to possess", and also to violate accepted "standards of good

conscience and fundamental fairness. ,,47

In 1972, in finding that the death penalty is cruel and

unusual when determination of whether it or a lighter

punishment is to be imposed is left to the discretion of a

jUdge or jury, the court said:

The state, even as it punishes, must

treat its members with respect for their
intrinsic worth as human beings. A

punishment is "cruel and unusual,"

therefore, if it does not comport with
human dignity.48

Similarly, in 1958, in Trop v. Dulles, when finding

that a section of an act which provided that a citizen lose
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his nationality due to military desertion during wartime was

unconstitutional, the 8th Amendment's prohibition against

inhuman treatment was said to have as its underlying concept

"nothing less than the dignity of man" and "must draw its

meaning from the evolving standards of decency that mark the

progress of a maturing society. ,,49

Since there is no obvious difference between children

and adults which could justify endowing them with less of an

interest in their own dignity, and since these interests are

morally relevant to the possession of rights against battery

and cruel and unusual punishment, children ought to be

afforded the same protection that battery laws and the 8th

Amendment afford adults. Since children have the same

interest as adults in being protected against physical

assault, humiliation and degradation, they ought to have the

same right as adults to protection against the physical

assault, humiliation and degradation caused by corporal

punishment. Once bodily integrity is determined to be a

fundamental right, and once children are determined to

possess the interests morally relevant to that right; it

cannot reasonably be argued that the fundamental right may

be denied children simply in virtue of the importance of the

parental role in their lives, since whatever rights attach

to the parental role are merely indirectly derivative, and

157



therefore, an inadequate basis for restricting the

fundamental rights of children.

Perhaps one might argue that the characteristics

children possess are irrelevant in discussions of

constitutional rights since, because they are not legal

persons, children's moral entitlements count for nothing

compared to the rights of their parents, who are legal

persons. However, the Supreme Court has extended legal

personhood to children. In Tinker v. Des Moines Independent

community School District they said:

students in school as well as adults are
'persons' under the Constitution. They
are possessed of fundamental rights
which the State must respect. 50

In Planned Parenthood of Central Missouri v. Danforth

they added:

Constitutional rights do not mature and
come into being magically only when one
attains the state-defined age of

maturity. Minors, as well as adults,
are protected by the Constitution and
possess constitutional rights. 51

Laurence Houlgate52 challenges the Court to explain how

it can extend fundamental rights to children and yet deny
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them the full protection of these rights on grounds which

would be unacceptable in an adult setting. How can the

court acknowledge that children possess fundamental rights,

acknowledge that the 8th Amendment prohibits corporal

punishment, yet deny that the 8th Amendment protects

children against corporal punishment?

To attribute a fundamental constitutional right to

bodily integrity does not mean, either in the case of adults

or children, that the right is indefeasible or absolute.

Even Meyers concedes that all rights are defeasible.

However, it does mean that once the boundaries of the right

are clearly drawn, that right is obligatory within those

boundaries. To say that an individual has a fundamental

right to bodily integrity is not to say that no unauthorized

touching of any kind is ever legitimate. The courts must

decide whether a given action falls within the boundaries

of, for example, 8th Amendment protections. If it does,

then any restrictions on that right must be declared

unconstitutional. 53

Therefore, to say that a child has a fundamental right

to bodily integrity is not to say that a parent cannot

require that an unwilling child undergo lifesaving emergency

surgery. Arguably, to demand that the child receive that

surgery, is to preserve an even more fundamental right of
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that child. A similar argument can be made in an adult

context. While an adult has a right to bodily integrity

which prohibits unauthorized touching, I do not unreasonably

violate an adult's right to bodily integrity if I forcibly

push him out of the path of an oncoming bus, since that

effort to protect a more fundamental right supercedes the

individual's fundamental right to bodily integrity and

dignity.

What it does mean to say that a child has a fundamental

right to bodily integrity is that since the courts have

determined that corporal punishment is an activity

prohibited by the 8th Amendment, the use of corporal

punishment against children must be unconstitutional. It

cannot be made constitutional by weighing it against the

importance of the parental role. Indeed, once corporal

punishment is determined to be an unconstitutional

abridgment of the 8th Amendment, it is no longer open to the

courts to weigh the protections guaranteed by the 8th

Amendment against any other considerations, including

protecting the child from harm, enforcing parental control,

or facilitating the parent's ability to discharge his duty

to the state.

If the fundamental right of a child to bodily integrity

were acknowledged, and if a concept of dignity were to be
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included in definitions of child abuse, then corporal

punishment, an activity which displays disregard for the

dignity of the child even if it does not cause lasting

physical damage, would constitute battery and would be

recognized as a form of abuse. It should not surprise us

that physical assault might be criminal when the "victim ll is

a child, even when the "perpetratorII is a member of one's

family, any more than we should be surprised that it is a

crime when perpetrated against adults. Additionally, when

the corporal punishment is inflicted by an agent of the

state, such as a pUblic school official, (or arguably even a

parent, since it is the State that awards custody of the

child to the parent and enforces parental decisions in

relation to children) that punishment would have to be

considered an action of the State, and be violative of the

cruel and unusual clause of the Eighth Amendment.

Even on the assumption that acknowledgment of this kind

would not put an end to the use of corporal punishment

against children, the very expression by society of its

repugnance at this practice would be an affirmation of our

collective hope that in all situations we are able to devise

better ways to resolve disputes than by violent means.

Recognizing that the prerogative to employ corporal

punishment is easily subject to abuse, that limitations on
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that prerogative are difficult to enforce, and that as long

as it is authorized in any degree it will be difficult to

ascertain the point at which the permissible is

distinguishable from the excessive, the courts have

virtually eliminated corporal punishment from the repertoire

of acceptable practices in adult settings. Indeed, it would

seem that the law will not tolerate any degree of corporal

punishment against any adult. Since it is not obvious that

children are different from adults in any way which is

morally relevant to the interest one has in one's own bodily

integrity or dignity, it would seem that the law ought also

not to tolerate any degree of corporal punishment against a

child. Yet, when compelled directly to address .the issue of

whether school children are entitled to Eighth Amendment

protections which are afforded even hardened criminals

convicted of heinous crimes, the Supreme Court, as recently

as 1977, said "no".

c. Ingraham v. Wright

In deciding Ingraham v. wright, 54 the Supreme Court

expressed the very conservative view of the Court of Appeals

which had already decided the case and said:

We think it a misuse of our jUdicial
power to determine, for example, whether
a teacher has acted arbitrarily in
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paddling a particular child for certain
behavior or whether in a particular
instance of misconduct five licks would
have been a more appropriate punishment
than ten licks. 55

The plaintiffs, 8th and 9th grade public school

students, filed action alleging that they had been subjected

to disciplinary corporal punishment in violation of their

constitutional rights. One child, who was "slow to respond

to his teacher's instructions .•• was subjected to more than

20 licks with a paddle while being held over a table in the

principal's office, "a paddling" so severe that he suffered

a hematoma requiring medical attention and keeping him out

of school for several days." Another child in the case "was

paddled several times for minor infractions ••• , once

depriving him of the full use of his arm for a week."

The petitioners contended that 8th Amendment

protections should be extended to children, lest greater

protection be afforded criminals than school children.

Justice Powell, writing for the majority, said that corporal

punishment in school is not substantively sUbject to the 8th

Amendment's prohibition on cruel and unusual punishment,

since the amendment was designed to protect those convicted

of crimes:
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The prisoner and the school child stand
in wholly different circumstances,
separated by the harsh facts of criminal
conviction and incarceration. The
prisoner's conviction entitles the state
to classify him as a "criminal",and his
incarceration deprives him of the
freedom to be with family and friends
and to form the other enduring
attachments of nor"lll.ri 1 1 i fe. 56

Public school is an open institution. The child is not

physically restrained from leaving, he says, and returns

home at the end of the day. In the context of the largely

public character of discipline in the public schools, no

rvLm of due process was found to be owed to students as a

condition of the infliction of corporal punishment:

In view of the low incidence of abuse,

the openness of our schools, and the
common law safeguards that already
exist, the risk of error that may result

in violation of a school child's

sUbstantive rights can only be regarded
as minimal. Imposing additional
administrative safeguards as a

constitutional requirement might reduce
that risk marginally, but would also
entail a significant intrusion into an
area of primary educational

responsibility. We conclude that the
due process clause does not require
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notice and a hearing prior to the
imposition of corporal punishment in the
public schools as that practice is
authorized and limited by the common
law. 57

This reluctance to intrude into areas of educational

responsibility is significant because it constitutes a

deference to educat,it.:'!'!.al i!.u.thorities coextensive with the

deference usually afforded parents, and that deference is

extended independent of the doctrine in loco parentis. This

independent deference to educational authority will be

discussed further in chapter 5, but for purposes of this

chapter it will suffice to point out that whether the school

authorities' right to hit students is derived from the

parent's right to hit them, which itself is justified by

relation to social welfare concerns that children's needs be

provided for, or whether the right of school authorities is

justified by social welfare concerns about providing for the

education of society's children, the right of school

authorities to employ corporal discipline is indirectly

derivative, and consequently, defeasible by the fundamental

right of a child to bodily integrity.

If it is an unconstitutional abridgment of the 8th

Amendment to employ corporal punishment against an adult on

grounds of institutional necessity, then, once it is granted
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that a child has a right to constitutional protections, as

has been granted in Tinker and Danforth, a child cannot be

rightly be subjected to corporal punishment on those

grounds. However, it is precisely on these grounds that the

Ingraham court denied 8th Amendment protections against

corporal puniShment to children.

The claim by the Ingraham court that corporal

punishment is materially and sUbstantially related to the

effective operation of schools and that, therefore, its

imposition is not an unconstitutional abridgment of the 8th

Amendment, is precisely the kind of interest balancing which

is impermissible when fundamental rights are at issue. Not

only is such a claim legally suspect, but the very existence

of schools which function and indeed function well without

corporal punishment, constitutes the definitive argument

against the educational necessity for its use.

In his dissenting opinion in this case, Justice White

recognized that there is no conceptual way in which corporal

punishment cannot be regarded as 'punishment' and there is

no convincing moral argument that can be advanced as to why

the considerations underlying the 8th Amendment should not

be applied to all forms of state puniShment, including forms

of public school corporal punishment. 58
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The constitutional prohibition, Justice White said, is

against cruel and unusual punishment; nowhere is that

prohibition limited or modified by the language of the

Constitution to hold only for those convicted of crimes.

As the Supreme Court said in Trop v. Dulles, cited

above, "How simple would be the tasks of constitutional

adjudication and of law generally if specific problems could

be solved by inspection of the labels pasted on them!" "If

the statute imposes a disability for the purposes of

punishment-that is, to reprimand the wrongdoer, to deter

others, etc. - it has been considered penal. ,,59 The spanking

of school children involves an institutional response to

violations of official rules or regulations, and is imposed

for rehabilitation, deterrence or retribution, therefore, it

is rightly considered to be punishment. The relevant

inquiry, therefore, is not whether the offense is 'criminal'

but whether the purpose of the deprivation is among those

ordinarily associated with punishment.

Even if it were reasonable to limit 8th Amendment

protections to the criminal process, Justice White

recognizes that there is no good reason why corporal

punishment in public schools cannot be administered in

accordance with due process protections. The inconsistency

of failing to extend due process protections to children has
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already been discussed in Chapter III. Additionally, since

due process rights are also fundamental, they are not

defeasible by the indirectly derivative right of school

authorities to educational autonomy. Nothing in the pursuit

of discipline, Justice White says, precludes the giving of

reasons; indeed, the goal is best pursued by requiring that

reasons be given.

The decision to impose corporal punishment for whatever

reason will either be based upon an accurate appraisal of

all of the facts, or it will be based upon error. In either

case, open discussion will be beneficial. As Mill so

eloquently points out, the "peculiar evil of silencing the

expression" of any of the parties to a dispute constitutes

"robbing the human race." If the opinion to be suppressed

is right, they are "deprived of the opportunity of

exchanging error for truth: if wrong, they lose, .•• the

clearer perception and livelier impression of truth,

produced by its collision with error. ,,60

The "hands-off" policy towards schools expressed in

Ingraham reflects fundamental attitudes about the nature of

education. One of these is the belief that teachers fulfill

an important State purpose (the proper education of the

child) which requires the maintenance of group discipline,

and which allows for the suspension of otherwise guaranteed
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rights. Additionally, this view presupposes that a high

degree of deference to authority is necessary for the proper

moral and practical growth of children. This view was

expressed in the minority opinion in Goss v. Lopez, a case

involving students suspended from school without a hearing.

In that case, the Court held that the students were denied

due process and that the students facing temporary

suspension from pUblic school are entitled to due process

protections including notice of the charges against them and

an opportunity to present their version of the story. In

that opinion, the Court said:

When an immature student merits censure
for his conduct, he is rendered a
disservice if appropriate sanctions are
not applied or if procedures for their
application are so formalized as to
invite a challenge to the teacher's
authori ty .61

On the contrary, Mill would say:

The steady habit of correcting and
completing his own opinion by collating

it with those of others ••• is the only
stable foundation for a just reliance on

it: for •.. ~~owinq that he has sought for
objections and difficulties, instead of
avoiding them, and has shut out no light
which can be thrown upon the sUbject
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from any quarter-he has a right to think
his jUdgment better than that of any
person, or any mUltitude, who have not
gone through a similar process. 62

Schools need, like other institutions, certain

conventions of behavior by their participants in order to

accomplish their mission. One view of the mission of

education, espoused by Justice Powell, writing for the

minority in Goss, states that the giving of reasons demanded

by due process violates the school's role in inculcating:

an understanding in each pupil of the
necessity of rules and obedience
thereto. This understanding is no less
important than learning to read and
write. One who does not comprehend the
meaning and necessity of discipline is
handicapped not merely in his education
but throughout his subsequent life.~

Justice Powell considers unquestioning obedience to

authority to be critical to the socialization process of

children. Instead of viewing the function of education as

the inculcation of respect for rational thought, precise

expression, deliberation on the evidence, independence of

mind and curiosity, Powell emphasizes the necessity to

prepare students for the real world by teaching them the

merits of accommodation to authority. Instead of
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acknowledging the importance of minimal due process

protections, such as requiring the explanation of a

teacher's conduct when it would otherwise appear arbitrary,

Powell cites the virtues of maintaining order even by

authoritarian means.

How different the decision would have been had the

justices thought, like Mill, that;

Truth gains more even by the errors of
one who, with due study and preparation,
thinks for himself, than by the true
opinions of those who only hold them
because they do not suffer themselves to

think••. Where there is a tacit

convention that principles are not to be
disputed .•• we cannot hope to find that
generally high scale of mental activity
which has made some periods of history

so remarkable. M

If it is true that preparation for the real world

requires learning to confront even irrational authority,

perhaps educators ought to seek to encourage students to

reflect about that world, why it is that way, and what

alternatives there are, instead of preaching the virtues of

accommodation to authority. Insofar as acco~~odation is

taught, education contributes to that reality instead of to
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the nobler ideal of developing a thoughtful citizenry

capable of questioning authority in a productive way.

Psychologist Richard Farson says about corporal

punishment:

Schools are the last rema1n1ng institutions
that officially condone its use. If teachers

did not have to act like jailers, if students
were free to commit themselves to the
learning experience or to leave then the need
to control behavior, to worry constantly
about problems of discipline, would be
greatly reduced and perhaps even
eliminated. 65

The right to inflict substantial physical pain without

a prior hearing is permission to beat the innocent as well

as the guilty and to do so not only for serious but also for

trivial infractions. Failure to grant due process

irrationally frustrates whatever favorable aims corporal

punishment may have in educating children and presents a

model of using physical violence against the powerless and

vulnerable. Surely a better lesson to teach would be the

opposite one---even the young and powerless enjoy rights,

and legal restraints bind the governors as well as the

governed.~ One might even regard a student's desire to
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rebel against arbitrary authority as an impulse to be prized

rather than punished by society. As Mill says:

If there are persons who contest a
received opinion••• let us thank them for
it, open our minds to listen to them,
and rejoice that there is some one to do
for us what we otherwise ought, if we
have any regard for either the certainty
or the vitality of our convictions, to

do with much greater labour for
ourselves •67

Even if one accepts the view that a restrictive regime

for pUblic school students is required by appeals to routine

institutional considerations (that is, social welfare

considerations), one would need to show why such

considerations do not require similarly restrictive adult

institutions.

If the mission of schools to provide education to

hundreds of children confined in a closed setting cannot be

accomplished without the aid of corporal punishment, one

wonders how the mission of a prison (whether that is to

punish or deter) can be accomplished without its use under

similar closed conditions. One must also wonder about the

ability of a naval officer to maintain order aboard ship,

the ability of a factory foreman to ensure efficient
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production and indeed the ability of a university

administration to provide a program of graduate studies.

In all these cases, it might be claimed that the

crowded setting and the importance of the mission argue for

the use of corporal punishment. Additionally, in all these

cases it might be argued that institutional considerations

should outweigh individual interests. However, in all of

the aforementioned adult settings, corporal punishment is

proscribed.

For whatever reasons corporal punishment is proscribed

in these institutions those reasons ought also suffice to

proscribe corporal punishment of children in schools.

Indeed, it seems clear that they are proscribed because the

right of adults to be free from assault, either to their

person or to their dignity, is fundamental, and hence, not

defeasible by any considerations of social welfare.

Even upon the assumption that the activity of teaching

requires the exercise of broad discretionary powers, where

considerations would be unpersuasive in the arena of adult

education, they ought not to be presumed legitimate in the

arena of public school education without at least the

provision of a mechanism for challenges to the rationality

of the decisions which arise. Once again, this would be
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for the same reasons whether children or adults a~a

concerned; that fundamental due process rights are not

defeasible by the indirectly derivative rights of

institutional authorities.

As early as 1853, an Indiana court sensed this

disparity in the law when it recognized that:

The public seem to cling to a despotism
in the government of schools which has
been discarded everYWhere else.~

Noting that a teacher demonstrates her incapacity for

her vocation by the very act of resorting to the rod, they

said:

It can hardly be doubted but that public
opinion will, in time, strike the ferule

from the hands of the teacher, leaving
him as the true basis of government,

only the resources of his intellect and

heart. Such is the only pOlicy worthy
of the state, and of her otherwise
enlightened and liberal institutions.

It is the policy of progress. The
husband can no longer moderately
chastise his wife; nor, according to the
more recent authorities, the master his
servant or apprentice. Even the

degrading cruelties of the naval service
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have been arrested. Why the person of

the schoolboy, "with his shining morning

face," should be less sacred in the eye
of the law than that of the apprentice

or the sailor, is not easily explained.

It is regretted that such are the

authorities, still courts are bound by
them. 69

Over a century later, the Ingraham court demonstrated

that the legal system remains bound by those authorities,

and the despotism bemoaned by the Indiana justices has yet

to be discarded.

IV. SUMMARY AND CONCLUSION

One reason cited by the courts for differentiating

between the rights of children and those of adults is the

unique relationship in which children stand to their

parents. Because society assigns responsibility for the

care of children to their biological parents for reasons of

efficiency, it also extends to parents special rights over

their children which, in other contexts would be

impermissible. One of these rights is the privilege to use

corporal discipline. That right, however, is indirectly

derivative of other rights and therefore, is defeasible by

the fundamental rights of children. The right to bodily

integrity has consistently been found to be a fundamental
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right of adults by the courts. Since there is no difference

between children and adults which is morally relevant to the

right to bodily integrity, that right ought also to be a

fundamental right of children. If it is, the indirectly

derivative right of parents to maintain discipline over

their children must be defeasible by the fundamental right

of the child to bodily integrity. Decisions made by the

courts, which allow parents and others acting in loco

parentis to employ corporal punishment as a means of

disciplining children, are in violation of these principles

and indeed are inconsistent with important moral standards

held as absolute in adult contexts.

Rights of children against abuse do not constitute

protection of their bodily integrity, since only severe

physical harm is proscribed by abuse statutes. The right to

bodily integrity includes not only the right to protection

against physical assault, but also the right against

assaults to one's dignity. The concept of dignity has been

used repeatedly to eliminate the use of corporal punishment

in adult settings and indeed has been the focus of many

decisions regarding the application of the Eighth Amendment.

There being no good reason to think that children have any

less a dignity to protect than adults, corporal punishment,

an affront to one's dignity whether or not actual, lasting

physical harm occurs, must be proscribed with respect to
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children just as it is proscribed in adult settings. That

parents and their agents in loco parentis fulfill important

social functions in exchange for which they have special

privileges over their charges, does not vitiate the

fundamental right of the child to bodily integrity.

The Supreme Court decision in Ingraham v. Wright

specifically denies the applicability of Eighth Amendment

protections to children, because, as in so many other

decisions regarding the rights of children, the court

prefer~ to make decisions on an ad hoc basis, instead of

confronting the issue of the legitimate rights of children

in a systematic and thoughtful way. Systematic analysis in

this case (for a further discussion of what might follow in

a systematic analysis, see Epilogue.) would show that

children deserve Eighth Amendment protections against

corporal punishment for the same reasons that adults do,

because the fundamental rights of an individual--in this

case a child--to bodily integrity and dignity are not

defeasible by the indirectly derivative rights of others, in

this case parents or their agents, to direct the upbringing

or the education of a child. Of course, this analysis

follows only if parental rights are indirectly derivative,

as the cases cited at the beginning of this chapter seem to

suggest. There is, however, another series of cases in which

parental rights are categorized as fundamental, and the
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consequences of that line of thought will constitute the

contents of the next chapter.
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CHAPTER V: THE :IMPORTANCE OF THE PARENTAL ROLE : DOM:IN:ION

I. INTRODUCTION

As we saw in Chapter IV, the custody theory cannot

sustain decisions by the courts which authorize the use of

corporal punishment by parents and school officials. The

child's fundamental right to bodily integrity, can be

vitiated only by an equally or more fundamental right, and

not by any indirectly derivative right such as that of

parents or school officials to discipline children. Indeed,

if parental rights are derivative, then lithe importance of

the parental role II is not a legitimate reason for limiting

any fundamental right of children and no right otherwise

deemed fundamental should be considered to be less than

fundamental on grounds of lithe importance of the parental

role".

If it is legitimate to restrict any fundamental right

of children based upon arguments about the parental role,

then the rights which attend that role must be fundamental.

If the rights of parents over their children are

fundamental, then, it is at least arguable that when there

is a conflict with the fundamental rights of children, the

rights of parents may prevail. Deference to the parent's
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right over the child's might be sustained on the basis of

the notion, often cited by the courts that:

a state may deprive children of other
rights .•• deprivations that would be
constitutionally intolerable for
adults. 1

One court made that point explicit when it said:

Parents' rights are superior over that
of their minor child, particularly in
matters involving education, religion,
and nurture generally.2

Such an explanation may account for decisions, as were

examined in Chapter IV, which allow parents to employ

corporal punishment against their children. However, if

parental rights are fundamental, and if the fundamental

rights of parents to direct the upbringing of their children

include the authority to use and to authorize others to use

corporal punishment, it ought also to include the parent's

right to refuse to authorize the use of corporal punishment.

This right to withhold consent, as fundamental, ought not to

be defeasible either by the less stringent rights of others

or by considerations of social welfare. Thus, it would

follow, since the rights of others to employ corporal
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punishment are derived from the parent, in loco parentis,

absent permission, no such right could exist.

Consistent with this analysis, one federal district

court struck down a school policy which authorized corporal

punishment over parental objections. 3 In so doing, the

court explicitly classified the right of the parent to

control the means of disciplining her child as fundamental.

The justices found that because the task of disciplining the

child is primarily the parent's, not the state's or the

school's, the interest of the parent in controlling the

means of disciplining her son was among "her fundamental

rights to raise her child in the manner in which she

chooses."

However, a few years later the Supreme Court upheld a

lower court's decision in another case denying

constitutional protection to a parent's right to prevent the

use of corporal punishment against her child by a school

official. 4

In that case, a mother and her son brought an action

against a school principal and others claiming that their

constitutional rights were violated when two licks with a

wooden drawer divider were inflicted upon the sixth grader

over the objections of his mother, who had previously
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requested that her son not be corporally punished because

she opposed it on principle. The parent alleged that her

right to determine the disciplinary methods used on her

child were violated.

A three judge district court held that the punishment

did not violate the parent's right. While the jUdges

acknowledged the Meyer court's deference to the

"constitutional stature of parental rights" to determine the

substance of their children's education, as well as the

Pierce court's deference to the "right of parents to choose

the place and content of their children's training" and also

the Prince court's deference to the parental right to the

inculcation of one's religious beliefs in one's child, they

concluded that the venerability of the parental interests

common to these three cases was not to be found in this

parent's interest in preventing her child from being

corporally punished.

While Meyer, Peirce, and Prince each involved a

specific parental concern which was worthy of great

deference due to its unquestioned acceptance throughout our

history, the Court considered opposition to corporal

punis~~ent to be based on no such universal approbation

either in today's society nor in history.5
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The Court neither saw nor could foresee an absolute

disapproval of "reasonable corporal punishment" by society,

and saw the plaintiff's disapproval in this case as contrary

to " •.• a settled tradition of countenancing such punishment

when reasonable. ,,6

In support of this finding they cited the 1971 decision

in Sims v. Board of Education7 in which a district judge

granted to school officials the right to impose corporal

punishment upon students without being guilty of violating

their constitutional rights. He noted that: "corporal

punishment of pupils by teachers was practiced in the

schools long prior to the adoption of the 14th Amendment. ,,8

Further, he quoted:

School authorities ordinarily have the

power to adopt regulations which are

reasonable in their application.
Teachers are given discretionary

authority to enforce their lawful
commands and to maintain good order by
the infliction of corporal punishment on
pupils who violate responsible rules of
discipline. 9

and:

The fact that the parent expresses a
desire that the child should not be
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punished••• does not restrict the
privilege of the school
authorities ••• The school authorities,
therefore, have such disciplinary
privilege as is reasonably necessary to
secure the education of the child
irrespective of the wishes of its
parents. 10

This decision is significant because of its implication

that school authorities have an independent right to impose

corporal punishment on students which is justified by

reference to educational necessity only, not by reference to

their standing in loco parentis.

Although historically the authority of school officials

to use corporal punishment has been based on the doctrine in

loco parentis, the courts have on occasion acknowledged the

inapplicability of that doctrine to the modern public school

system. In 1970, one court said:

It might have been said, in days when
schooling was a voluntary matter, that
there was an implied delegation of such
authority from the parent to the school

and teacher selected by the parent.
Such a voluntary education system••• has
long since disappeared. Parents no
longer have the power to choose either

the public school or the teacher in the

public school. Without such power to
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choose, it can hardly be said that
parents intend to delegate the authority
to administer corporal punishment by the
mere act of sending their child to
school. 11

The obvious conclusion to be drawn from this passage is

that since the foundation upon which the right of school

officials to employ corporal punishment has eroded, so too

has the right. Instead of drawing this conclusion, the

Baker court attributes to public school teachers and other

officials the privilege to employ corporal punishment,

independent of and even contrary to the explicit wishes of

parents. This means that, "school authorities do not

contractually stand in the place of parents, but rather

render themselves superior to parents."12 If there is a

foundation upon which public school officials can be said to

have a right to employ corporal punishment independent of

their standing in loco parentis, the doctrine upon which

that right has traditionally been thought to be based, the

Baker court does not supply it.

One might wonder how the Glaser and Baker courts

could have come to such completely different decisions

concerning the same issue during the course of a three year

period. The answer is that while the Glaser court perceived

the right of parents to control the upbringing of their

children to be fundamental, the Baker court explicitly
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denied that this is the case. Instead, it affirmed that

while the 14th Amendment does embrace the right of parents

generally to determine and choose the means of discipline

used on their children, that right is not a fundamental

constitutional right. 13

Of course neither court takes into consideration the

possibility that the child's right enters into the equation

at all. Neither decision reflects any recognition of the

possibility, already discussed in Chapter IV, that the child

might have a fundamental right against corporal punishment

which is as important as the fundamental right of the parent

to direct the upbringing of the child deferred to in Glaser,

or the independent right of the school official to

educational autonomy deferred to in Baker.

That issue aside, the reason this point is so

laboriously being pondered is that these cases clearly

demonstrate the immediate and practical consequences which

resolution of the issue whether parental rights are

fundamental or derivative could have for children in terms

of their treatment in the courts, in the schools and in the

home. If parental rights are not fundamental, as the Baker

court assumes, corporal punishment may be imposed by school

officials contrary to the wishes of parents. If parental

rights are fundamental, as the Glaser court assumes, then
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school officials may not impose corporal punishment contrary

to the wishes of parents.

Further, the corporal punishment issue is merely

illustrative of the many pervasive problems in our current

attitudes about the relationship between parents and their

children, and demonstrative of the need for resolution of

the issue of the status of the parental role.

Battery is not the only otherwise criminal activity

which is "decriminalized" in virtue of the parent: child

relationship. The "perpetrator" who " steals" property from

his "victim" or locks his "victim" in a room may also not

be guilty of any crime, if the "perpetrator" is a parent and

the "victim" is his child. None of these consequences is

consistent with the custody interpretation of the parental

role. They are, however, consistent with the position that

the rights of parents over their offspring are fundamental

constitutional rights. Decisions by the courts based upon

this alternative interpretation of parental rights will

constitute the sUbject matter of the remainder of this final

chapter. We will draw the moral and legal consequences of

this alternative theory, and attempt to reconcile it with

the demands of Justice set out in Chapter I.

188



II. PARENTAL RIGHTS AS FUNDAMENTAL: JUDICIAL DECISIONS

The position that parental rights are fundamental is

clearly stated in Stanlev v. Illinois, a case in which the

Court determined that the denial to an unwed father of a

fitness hearing upon the death of the children's mother and

prior to making the children wards of the State, constituted

a violation of equal protection. In a classic statement of

the view of parental rights as fundamental they referred to

the rights to conceive and to raise one's children as:

essential ••• basic civil rights of
man.......rights far more precious ••. than
property rights. 14

In deciding Polovchak v. Landon, they said: (The

interest of parents is):

one of the strongest private interests

in this country. On occasion, it even
overrides some of the more specific
rights established by our
constitution. 15

In finding that a Massachusetts law prohibiting the use

of contraceptives violated the right to privacy, the Court

referred to:
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the right of the individual, married or
single, to be free from unwarranted
government invasion into matters so
fundamentally affecting a person as the
decision whether to bear or beget a
child. 16

The Court again referred to this fundamentalist

construction of the parental role in deciding Griswold v.

connecticut, a case in which a statute forbidding the use of

contraceptives was found to be violative of the right of

marital privacy. They said:

The home derives its pre-eminence as the
seat of family life. And the integrity
of that life is something so fundamental
that it has been found to draw to its
protection the principles of more than
one explicitly granted Constitutional
right. 17

While those who advocate "Dominion" may not put the

point quite this way, according to that theory the

relationship between parents and their children is much like

the relationship between owners and their property. Just as

no one can dictate how I must treat my car or my stereo, no

one may violate the sanctity of my family by telling me how

to behave in relation to IImyII child. Indeed:
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the expression 'my child' still connotes
something analogous to a property
relationship. Just as I do not have to
account to others when I decide to paint
my automobile, so I should not be held
accountable to others when I make
decisions regarding the care of my

child. 18

Not only does the dominion theory account for the

immunity extended to parents which exempts them, for

example, from criminal liability for assault and battery

when they spank their children, but it accounts for parental

immunity against suits by their children in tort.

III. PARENTAL TORT IMMUNITY

In Gibson v. Gibson, a 1971 case involving action by a

minor child against his father for negligence resulting in

an automobile accident in which the child was injured, it

was noted that, parents:

may exercise authority over minor
children which might be tortious if

directed toward someone else. For
example, a parent may spank a child who

has misbehaved without being liable for
battery, or he may temporarily order the
child to stay in his room as punishment

yet not be held responsible for false imprisonment. 19
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In Barlow v. Iblings, the court said:

Although there is nothing in the English
decisions to suggest that under the
early common law a child could not sue
its parent for a personal tort, it has
become established by the weight of
authority in this country that no such
action can be maintained by the child. 20

One series of cases confirms the "dominion" tenet that

children are like property, and denies explicitly the

"custody" notion that parental immunity is granted in

acknowledgment of a special duty which parents have to care

or provide for their children.

In Holodook v. Spencer, when a four year old brought

action for injuries sustained when he was struck by a car,

the defendant motorist could not recover against the child's

parent for negligence in performing parental duties. The

court found no cause of action for a child against his

parents in situations where no duty is ordinarily owed apart

from the familial relationship. They held that negligent

supervision of an infant is not a breach of any legal duty

and therefore cannot be considered to be tortious. 21

In Hurst v. Titus, decided in 1979, when a 2 year old

sought action against her mother for pain and suffering
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resulting from burns sustained as a result of a fire ignited

by cooking oil left on an unattended stove by the mother,

the court found that it was because a mother owed a duty to

the world at large. not to start fires. not because she had

a special familial relation to her child, that she could be

held liable for the consequences of the fire which she

started. 22

In 1976, a New York court heard a case involving

blasting caps, found at a construction site and kept by a

man whose child was killed by them 2 years later. The

father sued the construction company who countersued him for

negligence. The court said:

The duty not to negligently maintain

explosives is a duty to all and is not
simclv a dutv emanating from the parent
child relationship~

In 1978, when a 16 year old who was blind in one eye

and impaired in the other was killed running a motorcycle

his father purchased for him into some concrete pillars

constructed by defendants, the defendants countersued the

father for negligence:

A minor child has no cause of action

against his parent for negligent
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supervision in general .••but there is a

duty by a parent to protect third
parties from harm resulting from an
infant child's improvident use of a
dangerous instrument. 24

The court granted the defendant's counterclaim which

they said arose out of the duty the father had to the

defendants, not to his son.

Parents are permitted to delegate to
their children the decision to
participate in dangerous activities, but
they are not absolved from liability for
harm incurred by third parties when the
parents as adults unreasonably, with
respect to such third parties, permit
their children to use dangerous
instruments. 25

This case is perhaps the most flagrant example of the

property view of children, since it argues that the dividing

line between what I can and cannot do to my child is drawn

at the point at which my actions in relation to my child

endanger others. This is similar to the notion that while

I may do what I want with my car, the line is drawn at the

point at which I use that car to run over my neighbor or

provide a getaway vehicle during a robbery.
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All of these cases take parental immunity very

seriously without any effort to balance any reciprocal

duties which might accrue to parents in exchange for which,

on the custody theory at least, they are extended immunity

in the first place. All of them are confirmation of the

dominion interpretation of the parental role by some

justices which is considered akin to ownership of property.

On this interpretation, parents are extended special rights

over their children not to help them discharge any special

duty they have with respect to those children, but because

they are "their children ll •

The parental immunity doctrine emerged in American law

as early as 1891 in Hewellette v. George. The Mississippi

Supreme Court, while seeking to protect family harmony and

the best interest of society, denied recovery to a child in

a civil action against her mother for falsely causing her

imprisonment in an insane asylum for a period of ten days.

They found:

The peace of society and of the families

composing society, and a sound public
policy, designed to subserve the repose
of families and the best interests of

society, forbid to the minor child a
right to appear in court in the
assertion of a claim to civil redress
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for personal injuries suffered
hands of the parent. 26

In Foley v. Foley, the court concluded that recurring

beatings were not grounds for civil action against an

adoptive parent based on the Rule of Law:

the child shall not contest with the
parent the parentis right to govern the
child. 27

In Trudell v. Leatherby, a minoris negligence suit

against his stepmother for injuries sustained in an

automobile accident was dismissed because an action by a

child against his parent would:

bring discord into the family and
disrupt the peace and harmony which
should exist between members of the same
household. 28

In Barlow v. Iblings, when a 6 year old boy lost all

the fingers and a portion of one hand to a meat grinder with

which his parent had left him alone the court said:

It is our feeling that the basic reasons

for the (tort immunity) doctrine have
remained the same over the years.

Domestic tranquility, proper parental
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discipline and control, family unity,
and social responsibility.~

In Roller v. Roller, a 15 year old girl brought an

action for damages against her father arising out of rape.

The Washington Supreme Court denied permission to maintain

the action on the basis of maintaining family tranquility.

The pOlicy prohibiting tort action between parent and child

is based, the court said, upon the, "interest that society

has in preserving harmony in the domestic relations."

interest is:

inspired by the universally recognized

fact that the maintenance of harmonious
and proper family relations is conducive

to good citizenship, and therefore works

to the welfare of the state. 30

That

Grounds for the established common law rule that an

unemancipated minor cannot sue his parent in tort are

clearly stated in the decision in McKelvey v. McKelvey,

where charges against a child's father and stepmother for

cruel and inhuman treatment were dismissed, on the grounds

that parents are immune from liability in tort to their

children. The court argued that this immunity is demanded

by:
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the peace of society and of the families
composing society••. Because the father
has the right to control his child, the
child has no remedy if that right is
abused. 31

It is both because the peace of society is served and

because parents are entitled to control their children that

parental immunity is recognized. The argument that the

peace of society demands that parents be granted immunity

will not concern us here since if immunity is extended for

reasons having to do with the peace of society, then the

rights of parents are indirectly derivative of social

welfare concerns, and that possibility has been addressed in

chapter 4. What we will explore in the following section is

the argument that parents are afforded immunity because they

have the right to "control" their children. This

constitutes a clearly dominion-type argument, and is

properly discussed in this chapter.

IV. PARENTAL CONTROL

It is helpful to compare arguments about control and

privacy currently used to justify deference by the state to

parental authority with a similar line of argument used in

the not too distant past to justify similar control by

husbands over their wives.
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In 1862, when a man was accused of assault and battery

for hitting his wife on several occasions, once with a

horsewhip and once with a switch, producing several bruises,

a court said:

The wife must be subject to the husband.
Every man must govern his household, and
if by reason of an unruly temper, or an
unbridled tongue, the wife persistently
treats her husband with disrespect, and
he submits to it, he not only loses all
sense of self-respect, but loses the
respect of the other members of his
family without which he cannot expect to

govern them and forfeits the respect of
his neighbors ••• the law gives the
husband power to use such a degree of

force a is necessary to make the wife
behave herself and know her place•.• the
law gives this power to the husband over

the person of the wife, and has adopted
proper safeguards to prevent an abuse of

it. 32

Two years later, in the case of a man accused of

assault and battery for seizing his wife by the hair,

pulling her down on the floor and holding her there, the

justices declared:

Law permits him (the husband) to use
toward his wife such a degree of force
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as is necessary to control an unruly
temper and make her behave herself; and
unless some permanent injury be
inflicted, or there be an excess of
violence, or such a degree of cruelty as
shows that it is inflicted to gratify
his own bad passions, the law will not
invade the domestic forum or go behind
the curtain. 33

A few years later, the justices said that three blows

with a switch which would have been battery had the victim

not been the defendant's wife, was not battery due to the

marital relation. They concluded that:

family government is recognized by law
as being as complete in itself as the
state government is in itself, and yet
subordinate to it; and that we will not

interfere or attempt to control
it ••• unless in cases where permanent or

malicious injury is inflicted or
threatened, or the condition of the
party is intolerable.~

Although we no longer think of the relationship between

husbands and wives in those terms, notions of control and

ownership are still an integral part of our thinking about

children. There is always an adult maintaining control over

a child, even on the occasions when that adult is not the
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parent. This notion is echoed in the decision in Polovchak

v. Landon in which the court said:

Surely a minor child of tender years
does not have the right to control his
own destiny, although in some cases this
right is taken away from parents and
given to a court. 35

Courts extend an immunity to parents which presumes

absolute control of a kind which only the dominion

interpretation can sustain. As though the complete

domination afforded parents through immunity were not

enough, the courts, once again in overtly dominion fashion,

actively support parental control by means of special laws

which require the presence and compliance of children in the

home. The non-criminal activities which are rendered

offenses by these laws when the perpetrator is a minor, are

called Status Offenses.

V. STATUS OFFENSES

Virtually every state empowers juvenile courts to

exercise authority over children who are "incorrigible",

"truant", who are found smoking, drinking, using vulgar

language, violating curfews, loitering around bars or

associating with felons or gamblers. Parents have a right

to control their children and those parents experiencing
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difficulty exercising control are extended the support of

special laws which will force the child to comply. In cases

where compliance is not forthcoming, the state will take

over control of the child by placing him under juvenile

court supervision or in an institution. As might be

expected, these laws have their supporters and their

detractors, and there is a wealth of literature covering the

debate between them.

Laurence Houlgate analyzes the debate over status

offenses by dividing those offenses into those that involve

(1) misconduct at home and school, (2) morally offensive

conduct, and (3) conduct which is dangerous to the child or

others. 36

The detractors who would eliminate status offenses

object to them on several grounds. First, status offender

laws are restrictive of the child's liberty to engage in

certain acts. Second, a child is stigmatized by being

labelled a status offender, which is not only

psychologically harmful but may also have potentially

damaging practical consequences in terms of future

employment or educational opportunities. Third, by making

offenses of these acts the juvenile court becomes

overburdened reSUlting in its inability adequately to

respond to the more serious needs of the truly delinquent
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child. Fourth, because juvenile jUdges rarely have either

the expertise to diagnose serious behavior problems or the

resources to deal with them, disposition of juvenile cases

often consists of no more than placement of the child in an

institution where destructive idleness and exposure to

juveniles who are truly delinquent creates in those children

the very propensity for future delinquency which status

offender laws were designed to prevent.

In response, according to Houlgate, the defenders of

status offender laws, uphold them on various grounds.

First, they argue that these laws may deter children from

engaging in acts which are harmful to themselves and others.

Second, it is claimed that status offender laws empower

authorities to intervene early in the lives of minors

demonstrating a propensity towards future criminal behavior,

enabling them to reduce the likelihood that that propensity

will develop into actual future deviancy. Third, this

additional jurisdiction allows juvenile courts to provide

relief to families whose stress is evident in the behavior

of their children. Fourth, parents may need the force of

law to help them to coerce their children to behave in ways

consistent with their values.

A common thread which runs throughout the various

rationales for status offender laws is the presumption that
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these behaviors are indices of a propensity towards future

deviancy which merits early intervention by the courts. One

court concedes that:

As a practical matter the effectiveness
of a curfew in achieving its objective
is impossible to ascertain with
scientific certainty. However, even in
the absence of any statistical data, it

is apparent that some juvenile crime is
prevented, such as the "spur-of-the
moment" nocturnal crime and mischief
resulting from group or gang action,
because accumulations of juveniles are
easily detected and can be dispersed
under the curfew. 37

If we look at some of the behaviors addressed by status

offender laws, such as incorrigibility or ungovernability,

we see at work not only the notion that parents have a right

to control their children, but indeed the assumption that

the proper relationship between parent and child is one of

control. On this matter the Bykofsky court says:

the underlying assumption that

likelihood of criminal activity

decreases as the amount of control
exercised by parents over the activities
of their children increases is not an
unreasonable tenet. 38
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What is alarming in the reasoning behind status

offender laws is the notion that jUdicial intervention can

be justified and punishment imposed for as yet uncommitted

acts. Although the Supreme Court has never addressed the

issue of the constitutionality of juvenile status offender

laws, they have consistently held statutes making a crime of

a mere propensity to be unconstitutional.

In Williamson v. US, a case involving individuals

convicted of conspiring to advocate and teach the violent

overthrow of the U.S. government, the Court found:

It is ••. difficult to reconcile with
traditional American law the jailing of
persons by the courts because of anticipated
but as yet uncommitted crimes. Imprisonment
to protect society from predicted but
unconsummated offenses is so unprecedented in

this country and so fraught with danger of
excesses and injustice that I am loath to
resort to it. 39

In 1962, they found a State law which made addiction to

narcotics a criminal offense to be "cruel and unusual

punishment in violation of the 14th Amendment. 40 They

objected to the statute under review because (the status of)

addiction is no more than; " ••• a compelling propensity to

use narcotics", 41 and criminal punishment for addiction is
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therefore punishment for a bare desire to commit a criminal

act. To be addicted to the use of narcotics, they said, is

a "status" and making a criminal offense of a "status" would

be comparable to making other illnesses, such as v.d.,

leprosy, and mental illness, criminal offenses. But, making

a crime of a status is precisely what status offender laws

do, since it is not the act itself, but the age of the actor

which determines whether the behavior is criminal or not.

Of course, defenders of status offender laws will argue that

status offenses are not "crimes" but offenses, and status

offenders are not "criminals" but "delinquents", but the

difference in terminology cannot disguise the fact that no

less stigma is attached, punishment can be imposed,

incarceration may result, and the child's record may follow

her for the rest of her life despite efforts to keep those

records closed. So, some explanation must be available for

allowing the "status" of childhood to be punishable where

other "statuses" are not.

We can further analyze the reasoning of the courts and

the policy by which they permit this difference in treatment

by focusing our attention on the reasoning of the courts in

cases involving juvenile curfew laws. These laws prohibit

minors from being unsupervised in public places at specific

times; usually at night. When combined with compulsory

education laws which require the presence of the child in
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school during the day, juvenile curfew laws result in the

near complete control of a child's time by one adult or

another.

VI. CURFEW LAWS

The courts have treated the adult's liberty to move and

associate freely as fundamental constitutional rights. In

one case the court said:

Rights of locomotion, freedom of
movement, to go where one pleases and to
use the pUblic streets in a way that
does not interfere with the personal
liberty of others are basic values"
implicit in the concept of ordered

liberty" protected by due process clause
of the 14th Amendment ,42

and in another case they found:

The freedom to leave one's house and

move about at will is "of the very
essence of a scheme of ordered
liberty. 43

The traditional rational basis test of equal protection

requires that a state action be upheld if it has a

legitimate public purpose and the action taken can be shown
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to be rationally related to the achievement of that purpose.

However, if the state action affects the fundamental right

of an adult or creates a 'suspect' grouping, the state

action must be carefully and meticulously scrutinized in

search of a compelling state interest.«

Based upon application of the compelling state interest

standard the courts have found adult curfew laws to be

unconstitutional. In one case, the court found a:

statute empowering police to examine
persons abroad during nighttime whom
they have reason to suspect of unlawful
design, to demand of them their business
and to arrest and prosecute persons so
suspected who do not give a satisfactory
account of themselves is
unconstitutional .45

While no case involving the question of the

constitutionality of juvenile curfew laws has reached the

U.S. Supreme Court, a few State and federal courts have

considered the validity of such laws.

In some cases juvenile curfew laws have been found

valid although they prohibit minors' mere presence in

particular places during curfew hours.~ In other cases,

similar laws were found invalid because they were unduly
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restrictive. 47 In some cases, curfew laws were held valid

which prohibited, not mere presence, but remaining in a

prohibited place unnecessarily during curfew hours. 48 And

in other cases similar laws were held invalid. 49

In one case a juvenile curfew law was held

unconstitutional upon the application of the compelling

state interest standard. The court said:

the fundamental rights of children may
be regulated. The fact that regulation

is permissible, however, does not change
the basic fact that the rights are
fundamental. Consequently, neither the
rational basis test nor the significant
state interest test is applicable here.
The test to be applied ••. is the
compelling state interest test. 50

However, in another very illuminating case a juvenile

curfew law was upheld upon the application of the

"reasonable" standard. While conceding that the rights to

freedom of movement and use of public streets and facilities

are fundamental, that the state must establish a compelling

state interest before it may curtail a fundamental right,

and that minors as well as adults are protected by the

constitution and possess constitutional rights, because the

constitutional rights of children are not coextensive with

the rights of adults, and because the rights of juveniles
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may be limited for reasons having to do with the peculiar

vulnerability of children, their inability to make critical

decisions in an informed, mature manner and the importance

of the parental role in child rearing, and because all three

factors were present in the case before them, the court

found therefore, that the child's interest in freedom of

movement and use of public streets and facilities does not

constitute a fundamental right and the child's right may be

limited upon establishment of a legitimate state purpose. 51

The reasoning in this case is typical of a very

disturbing and problematic facet of the courts' treatment of

many of the constitutional rights of minors. While granting

that certain rights are fundamental, the courts routinely

treat the matter of which equal protection standard applies

with respect to a given right of children as though it were

a discretionary matter. In this case, the court says

explicitly that a fundamental right ceases to be a

fundamental right, and is subject to a lower standard for no

other reason than that the class of individuals whose rights

are affected by the statute under review are minors. While

conceding that children are persons, the courts have acted

on the assumption that children are not persons who are the

equals of adults; they are self-evidently "different" and

entitled perhaps to some, but certainly not to all of the

rights of adults. However, equal protection clearly
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mandates the compelling state interest standard when

fundamental rights are at stake and therefore, for the

courts to apply sometimes that standard but more often a

lower standard in cases involving children is both

unreasonable and unfair. This practice is the product of

confused thinking about the rights of children and is

representative of the courts' tendency to acknowledge the

constitutional personhood of children while claiming that

their constitutional rights can be restricted for reasons

which would not be acceptable in an adult context. While

citing the caveat that the rights of children are not

coextensive with those of adults, the courts have granted

themselves license to limit the rights of children on the

basis of a standard which could not be applied in adult

cases. Indeed, the justices exercise this license to employ

varying standards only when the rights at issue are those of

minors.

However, as Laurence Houlgate52 points out, the very

acknowledgment that a right is constitutionally protected

constitutes an affirmation that that right is not subject to

jUdicial interest balancing in a given case. That is, once

a right is determined to be fundamental, it is not up to the

courts' discretion to decide which standard applies ~ith

respect to a particular individual or group of individuals;
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in cases regarding fundamental rights, equal protection

demands that a compelling state interest be proved.

Because the 14th Amendment protects the adult·s rights

to move about and to associate freely, adult curfew laws

have been sUbjected to strict Equal Protection scrutiny.

Principles of justice cited in Chapter I demand that the

same strict scrutiny be applied where children are involved.

However, the courts use their discretion to determine

whether to apply the compelling state interest or rational

basis test. Indeed, in certain kinds of cases involving

minors, they have invoked yet a third test which was created

for and has been employed exclusively in cases where the

rights of minors are involved.

In Carey v. Population Services International, the

court said:

State restrictions inhibiting privacy
rights of minors are valid only if they
serve 'any significant state

interest ••. • that is not present in the
case of an adult. 53

In Missouri v. Danforth, in a decision denying the

constitutionality of conditioning a minor's right to an

abortion on parental consent they said:
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Restrictions on minors that would be
unconstitutional when applied to adults
may pass constitutional muster if they
serve a 'significant state interest that
is not present in the case of an
adult. 54

In Tinker v. Des Moines55 when a school policy

resulting in the suspension of students from school for

wearing black armbands as a symbol of their objections to

the Vietnam War was found to be unconstitutional, the court

said that restrictions on the 1st Amendment rights of minors

could not be justified without showing of a significant

state interest.

While in each of these cases the right at issue was

ultimately granted to the minors, these cases are

characteristic of the courts' practice of deciding

children's rights issues on a case by case basis treating

the standard to be applied as though it were a discretionary

matter. They exercise this license based upon the

presumption of the constitutional inferiority of minors.

Every attribution of a right, every improvement in the legal

condition of children represents a meticulously examined

departure from the widely accepted status quo with its

assumptions that children as a class are self-evidently

"different": so different in fact that othe~·dse immutable

principles of justice may be suspended. Not only are they
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presumed "different" qua 'children', they are also presumed

different in terms of their relationship to other

individuals, namely their parents. Based upon these

presumed differences, the control of children by others is

rationalized.

Not only is control condoned by way of parental

criminal and tort immunity, it is enforced through status

offender laws. The child is always under the control of

some adult since when they are not under the control of

their parents, children are entrusted to the control of some

other adult or even in some cases, to the state.

This reasoning is echoed in Schall v. Martin, where the

court upheld the preventative detention of an accused

juvenile where there was serious risk the juvenile might

commit a crime before his trial date. They said:

The juvenile's countervailing interest

in freedom from institutional
restraints ••. must be qualified by the
recognition that juveniles, unlike

adUlts, are always in some form of
custody ••• Children, by definition•.• are

assumed to be subject to the control of

their parents, and if parental control

falters, the State must play its part as
parens patriae. 56

214



Every aspect of a child's life is within the

constitutional power of parents, schools, and other

government officials to control. This control amounts to a

sphere of personal domination of a sort which courts have

repeatedly struck down in adult contexts.

The constitutionality of laws which permit control over

one individual by another was addressed in Yick Wo v.

Hopkins, a case involving the conviction of a Chinese

national for violation of an ordinance which rendered

engaging in the laundry business without obtaining the

consent of the town board of advisors unlawful. The Supreme

Court determined that such an order conferred arbitrary

power upon the board to give or withhold consent, making all

engaged in business their tenants.

In that case the court said:

the very idea that one man may be compelled

to hold his life, or the means of living at
the mere will of another, seems to be
intolerable in any country where freedom

prevails, as being the essence of slavery
itself.~

In a 1972 decision, when the court discussed a vagrancy

ordinance which made wandering or strolling around from
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place to place without any lawful purpose a punishable

offense, rules were rejected which:

allow the freedom of citizens to depend
on the subjective jUdgment of police
offices, prosecutors, and judges from
whom uniformity and generality cannot be
expected. 58

Rules, however, which allow for the freedom of children

to depend on the sUbjective jUdgment of parents from whom

uniformity and generality can also not be expected have yet

to be rejected. Laws and standards as vague as those

dealing with the parent child relation (e.g., child abuse

statutes and status offender laws) allow the well-being of

some individuals (children) to depend upon the subjective

judgment of other individuals (parents) from whom uniformity

and generality cannot be expected.

We have now reached a critical point in our analysis of

the importance of the parental role. A logical consequence

of the premiss with which we began this chapter, namely that

parental rights are fundamental, has led us to a conclusion

that parents have a right to complete control over their

children; control of a sort which is unconstitutional in any

adult context. How then can this unique control

relationship between children and parents be justified? It
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begs the question to claim that parents are uniquely

entitled to exercise total control over their children

because of the importance of the parental role, for that is

to say that parents are entitled to a unique and special

relationship to their children because of their unique and

special relationship to their children.

The reason this otherwise unconstitutional control is

permitted and the reason children's constitutional claims

are so often ignored, is because of the prevailing

assumption that children constitute a class of individuals

entirely "different" both as individuals and in their

relation to others, from other classes. In some cases the

"differences" are presumed to be so self-evident that they

don't need to be articulated. In others, the differences

are articulated, but the moral consequences of those

differences are presumed to be self-evident. In either

case, wholesale restrictions on the rights of children are

thought to be justified on the grounds that children as a

class are "different". However, as we saw in Chapter I,

there are different kinds of rights and different

characteristics of individu~lz ~orally relevant to those

rights. When we examined the consequences of one

articulated difference between children and adults in

Chapter II, we saw that physical incapacitation is not

adequate reason to limit the child's rights to barrier-free
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architecture, accessible pUblic transportation and equal

employment opportunity. As we saw in Chapter III, mental

incapacitation is not an adequate reason to limit the due

process, equal protection and sexual autonomy rights of

children. As we saw in Chapter IV, the importance of the

parental role, when that role is interpreted as derivative

of social welfare considerations, is not an adequate reason

to limit any right of children which is a fundamental right

of adults.

What are the consequences of the premiss that the

importance of the parental role entails parental rights

which are fundamental? We've seen that this premiss is the

foundation of the policy of allowing for the absolute

control of children by parents, control of a sort which is

elsewhere constitutionally prohibited. This control is

justified based upon presumptions about how children are

different as a class from all other constitutional persons.

This presumption about the characteristics of the "class" of

children suggests a mechanism for dealing with the issue of

children's rights in a systematic way and that is by

employing the jUdicial notion of suspect classes.
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EP:ILOGUE

A PROPOSED SOLUTION TO THE PROBLEM OF CHILDREN'S RIGHTS

The Supreme Court has acknowledged that children are

constitutional persons at the same time that they have held

that the rights of children are subject to greater

restrictions than the rights of adults. They have attempted

to decide cases based upon both of these principles without

ever systematically addressing the inherent tension between

them. Ther~fore, they have deemed that although persons

have a constitutional right to due process, a child can be

committed to a mental institution without a hearing.

Although persons have a fundamental right to bodily

integrity, a child can be corporally disciplined by parents

or school authorities. Although persons have constitutional

rights to travel and associate freely, a child can be

prohibited from being in certain places, with certain

people, or in public at certain times.

The absolute rights of persons under the Constitution

are treated as less than absolute when the persons concerned

are children. Actions which would have constituted

unconstitutional abridgments of the freedoms of adults have

been upheld in cases concerning children because the Court

has made its decisions based upon presuppositions about
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children as a class. While it is true that the Court has

articulated three differences between children and adults

which it has used to rationalize infringements on children's

rights, they have failed to examine, on a case by case

basis, whether the difference cited is 'logically related to

the infringement at stake. So, for example, they failed to

examine, in Parham, how mental capacitation is logically

related to due process protections. They failed to examine,

in Ingraham, how the importance of the parental role is

related to the right to bodily integrity. They failed to

examine, in People in the Interest of J.M., how the

importance of the parental role is related to the rights to

travel and associate freely. They have presumed rather than

examined these important connections because of their

uncritical acceptance of the widespread assumption that the

differences between children and adults are significant

enough to warrant the application of an entirely different

set of legal standards and principles.

It has been said that:

singling out a group of citizens and

affording less protection to their
rights solely because of their
~embership in a group cuts at the very
heart of the equal protection
principle. 1
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Not surprisingly then, the Equal Protection clause of

the 14th Amendment, which has historically provided the

basis for legal attacks against discriminatory legislation,

also furnishes us with a useful tool for addressing the

problem of the child's inferior legal status.

The pertinent section says: "No state shall ••• deny to

any person within its jurisdiction the equal protection of

the laws." While the state has broad discretion to classify

persons and to enact statutes which apply only to certain of

those classes, a classification is ordinarily permissible so

long as it bears a rational relationship to a legitimate

state interest. That means that the court will ask whether

a state action has a legitimate pUblic purpose and whether

the action can be shown to be reasonably related to the

achievment of that purpose, in determining whether the

classification violates equal protection. However, in

certain cases, a higher jUdicial standard is applied. First,

strict scrutiny is applied when a classification conflicts

with fundamental interests, which include the rights to

welfare, bodily integrity, marital privacy, and the rights

to vote, marry, procreate, and travel and associate freely

(as has already been discussed in section VI) It is also

applied when a classification is "suspect" because of its

effects on the group of persons in the class. Unless the

classification is "necessary to the accomplishment of a
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compelling state interest," it will not "pass constitutional

muster." That means that not only must the state

demonstrate that the classification serves a compelling

state interest, it must also demonstrate that the

classification is the only means by which the compelling

state interest can be achieved.

The rationale for suspect classifications recognized

that certain groups of individuals comprise "discrete and

insular minorities", relatively powerless to protect their

interest in the political process. 3

one:

A suspect class is

saddled with••• disabilities, or
sUbjected to such a history of
purposeful uneq~al treatment, or

relegated to such a position of
political powerlessness as to command

extraordinary protection from the
majoritarian political process. 2

The original purpose of Equal Protection guarantees was

to secure for recently emancipated slaves all of the civil

rights of white men, and the most well established instances

requiring application of the compelling state in~erest

standard are race-based classifications.
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The case frequently cited as the last occasion on which

the Court upheld a race-specific statute disadvantaging a

racial minority is Korematsu v. united states,4 in which

they upheld the internment of Americans of Japanese ancestry

based upon the apprehension by military authorities of a

grave imminent danger to the pUblic safety.

The Supreme Court has also recognized classifications

based on national origin, alienage, indigency, and

illegitimacy as "suspect".

A case can be made for considering childhood a suspect

class, since children possess many of the characteristics of

a "discrete and insular minority." As long as they are

"children", this class of individuals possesses an

unalterable trait over which they have no control and for

which they are not responsible, they are saddled with

disabilities, they have suffered a history of unequal

treatment, and they are relatively powerless to protect

their interests in the political system, since they cannot

vote. In virtue of its similarities to other suspect

classifications, age-classifications should be strictly

scrutinized. Granting childhood suspect classification would

have the effect of mandating that differential treatment

pass the highest level of jUdicial scrutiny.
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Had suspect class scrutiny been applied in Ingraham v.

Wright, for example, the Court would certainly have found

corporal punishment in the schools to be in violation of the

8th and 14th Amendments. The justices could not have waived

due process requirements based upon the claim that,

"hearings require time, personnel and a diversion of

attention from normal school pursuits"S had strict scrutiny

been applied.

Neither could the compelling state interest have been

met by citing the fact that paddling has "long been an

accepted method of promoting good behavior. ,,6 Most

importantly, they could not have said, "the school child has

little need for the protection of the 8th Amendment, ,,7 had

strict scrutiny requirements been imposed. The repugnancy

of groups of individuals being distinguished according to

whether individuals in that group need a right would have

been exposed under strict scrutiny.

Had suspect class scrutiny been applied in Parham v.

J.R. and J.L., the Court could not have allowed the

involuntary commitment of the children without a hearing.

The state's interests the justices cited in weighing due

process requirements, i.e., its interest in confining mental

health facilities to genuine need, in not imposing

procedural obstacles which would deter patients from seeking
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help and in allocating resources to diagnosis and treatment

rather than unnecessary pre admission procedures clearly

would not have meet the compelling state interest standard.

Additionally, restrictions on the 14th Amendment rights of

the child could not have been based upon the "traditional

presumption"a that parents act in the best interest of their

children and that "most parents who seek to have their

children committed to a state mental hospital do so in good

faith, ,,9 had strict scrutiny been applied.

Had childhood been considered a suspect class in People

in the Interest of J.M., the court would have had no

discretion to apply a lower standard.of proof in examining

the constitutionality of a juvenile curfew statute, and

could not have deemed the rights to freedom of movement and

association not to be constitutionally protected rights of

children. 10

Deeply held presuppositions about childhood have caused

children to be committed to a position of constitutional

inferiority without careful consideration of the

justification for that inferior position. Affording

suspect class status to childhood would mean that

generalized appeals to characteristics of children would not

suffice to justify rights-restrictions. Government would be

required to provide precise and powerful justification
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before depriving children of liberty, and would be required

to demonstrate the child's lack of entitlement to or lack of

ability to access the right in question. It would also have

the virtue of replacing the current policy of assuming the

inferiority of the child's status and demanding that a case

be made for extending particular rights to them, with an

alternative pOlicy which would presume that children are

full persons entitled to the full complement of

constitutional rights, restrictions upon which demand

scrupulous justification.

In all circumstances, therefore, where a precise and

potent justification for depriving an adult of certain kinds

of rights is required, generalized appeals to the

characteristics of "childhood" should not suffice to justify

deprivations of the rights of children. Insofar as a

deprivation is to be justified by reference to "childhood",

that deprivation should be highly scrutinized. The state

should not be allowed to continue to assume the rationality

of age-based regulations but should be required to justify

its actions by demonstrating a compelling state interest in

its legislative objective. Adoption of suspect class status

would not preclude the possibility that special restrictions

may apply, but would preclude generalized appeals to

presumed "differences" to justify restrictions which are

discriminatory. Differences in treatment should be
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cautiously scrutinized and tolerated only upon the location

of significant and relevant reasons. Instead of presuming

the incompetence of children, the presumption should be that

children, like other persons, are able to exercise rights

unless it can be proven otherwise. Empirical differences

between children and adults might serve as reasons for

making exceptions to the presumption of equality, but where

no such differences can be found, the presumption should be

that children deserve to be given full adult rights.

On this model, children would have a means of availing

themselves of the constitutional protections available to

those who have attained the age of majority, and would have

the standing to require that the state demonstrate, rather

than assume that they should not be accorded the

constitutional rights of adults.

Leon Letwin says that children's constitutional claims

are often inadequate to overcome presumptions about how they

are different and beyond constitutional protections. They

are seen as a class apart, as self-evidently unentitled to

rights otherwise held as absolute. While equal protection

requirements will not change jUdges' presumptions about

children, it will focus their attention on why children

should not receive protection, rather than Why they should.
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